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PROBLEMS IN THE LAW RELATING TO 
DIVORCE ON THE GROUNDS OF 
INCURABLE UNSOUNDNESS OF MIND 


ge law relating to divorce for unsoundness of mind now stands as 
follows: 


Matrimonial Causes Act, 1950, s. 1 as amended by: 
Divorce (Insanity and Desertion) Act, 1958, s. 4 (8); 
A Mental Health Act, 1959, Tth Schedule; 
` Mental Health (Scotland) Act, 1960, 4th Schedule. 


1. Grounds for petition for divorce—(1) Subject to the provi- 
sions of the next following section, a petition for divorce may be 
presented to the court either by the husband or the wife on the 
ground that the respondent— 

(d) is incurably of unsound mind and has been continuously 
under care and treatment for a period of at least five years imme- 
diately preceding the presentation of the petition; ... 

(2) For the purposes of this section a person of unsound mind 
shall be deemed to be under care and treatment— 

(a) while he is liable to be detained in a hospital, mental 
nursing home or place of safety under the Mental Health Act, 
1959; 

(b) while he is liable to be detained in a hospital or place of 
safety under the Mental Health (Scotland) Act, 1960; 

(c) while he is detained in pursuance of any order for his 
detention or treatment as a person of unsound mind or a person 
suffering from mental illness made under any law for the time 
being in force in Northern Ireland, the Isle of Man or any of the 
Channel Islands (including any such law relating to criminal 
lunatics) ; 

(d) while he is receiving treatment as a voluntary patient under 
any such law as is mentioned in paragraph (c) of this subsection ; 
but not otherwise. 

1 
Vor. 26 1 
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Divorce (Insanity and Desertion) Act, 1958 1 


1. Care and treatment for purposes of divorce proceedings.— 

(1) Notwithstanding anything in subsection (2) of section 1 of 
the Matrimonial Causes Act, 1950, or subsection (8) of section 6 
of the Divorce (Scotland) Act, 1988, a person shall be deemed to be 
under care and treatment for the purposes of the said section 1, 
and under care and treatment as an insane person for the purposes 
of the said section 6, at any time when he is receiving treatment 
for mental illness— 


(a) as a resident in a hospital or other institution provided, 
approved, licensed, registered or exempted from registration by 
any Minister or other authority in the United Kingdom, the Isle 
of Man or the Channel Islands; or 

(b) as a resident in a hospital or other institution in any other 
country, being a hospital or institution in which his treatment is 
comparable with the treatment provided in any such hospital 
institution as is mentioned in paragraph (a) of this subsectign. 

(2) For the purposes of the foregoing subsection a certificate by 
the Admiralty or a Secretary of State that a person was receiving 
treatment for mental illness during any period as a resident in any 
naval, military or air-force hospital under the direction of the 
Admiralty, the Army Council or the Air Council shall be conclusive 
evidence of the facts certified. 


(8) In determining for the purposes of the said section 1 or the 
said section 6 whether any period of care and treatment has been 
continuous, any interruption of such a period for twenty-eight 
days or less shall be disregarded. 


SUMMARY 


These provisions may be summarised by saying that the 1950 Act 
provides that it is a ground for divorce that the respondent is 
incurably of unsound mind and has been continuously under care 
and treatment for a period of at least five years immediately 
preceding the presentation of the petition, the 1958 Act provides 
that the minimum period of five years may be passed as a volun- 
tary patient, there being no need for any compulsory detention, 
and that any interruption of the five-year period for twenty-eight 
days or less is to be disregarded, and the Acts of 1959 and 1960 
modernise the terminology of the 1950 Act in accordance with the 
new mental health vocabulary. 


1 The Act is ably discussed by Miss O. M. Stone (1950) 22 M.L.B. 61. 
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INCURABLY of Unsound MIND 


The meaning of the expression “‘ incurably of unsound mind ” 
was judicially considered by Phillimore J. in Whysall v. Whysall.? 
He reached the conclusion that the intention of Parliament was to 
enable one spouse to obtain a dissolution of marriage when the 
mental incapacity of the other, despite five years’ treatment, was 
such as to make it impossible for them to live a normal married 
life together and when there was no prospect of any improvement 
in mental health which would make it possible for them to do so 
in the future. The test to be applied is whether by reason of his 
mental condition a spouse is capable of managing himself and his 
affairs, and if not, whether he can hope to be restored to a state 
in which he will be able to do so, bearing in mind that affairs 
include the problems of work, society and of married life; and the 
test of ability to manage affairs is that of a reasonable man. In 
Mesure v. Mesure * Lloyd-Jones J. decided that a wife was incur- 
ably of unsound mind when she would not be able to look after 
he children or completely manage her own affairs or look after 
herfelf, when in spite of the beneficial effect of treatment no 
further improvement was to be expected, and when there was no 
real chance of her being able to resume her duties as a wife and 
mather in the normal way. In Webb v. Webb + the respondent 
husband was living in the matrimonial home, wholly separate and 
apart from the wife, earning his living in regular employment, 
and in every way looking after himself. An unusual feature of 
the case was that the husband gave evidence himself. Although 
it would be dangerous to make a touchstone out of the demeanour 
of a witness with a long history of mental disorder, nevertheless 
demeanour was held to be a relevant factor for consideration. The 
petition was dismissed. In Green v. Green ® the medical superin- 
tendent of the mental hospital in which the respondent wife, aged 
fifty-six, had been a patient for many years said that the wife 
was suffering from schizophrenia and thought it most unlikely 
that she would make a full social recovery. A consultant psychia- 
trist stated that in his opinion the wife was an improved “ burnt 
out ’? schizophrenic, still showing residue of the illness, for which 
there was no medical cure, and unlikely to be substantially 


2 [1960] P. 62; [1959] 3 W.L.R. 592; [1959] 8 All H.R. 389. Appr Tove m 

Chapman v. Chapman [1981] 1 W.L. R. 1481, and Webb v. Webb, The Times, 
22, 1962 (C.A.). See also Royal Commission on Marri ta Divorce, 

19% 6, Cmd. 9678, para. 176. Fortunately the M'Naghten Rules have not 
been introduced here, as in cruelty; Palmer v. Palmer [1955] P. 4; [1954] 
3 W.L.R. 756; [1954] 8 All E.R. 494 (C.A.); Elphinstons v. Elphinstone 
[1962] 3 W.L.R. 422; and Williams v. Williams [1962] 8 W.L.R. 977; 
[1962] 8 All E.R. 441 (0.A.). 

3 [1960] P. 184; [1960] 3 W.L.R. 78; [1960] 2 All E.R. 283. 

4 The Times, May 22, 1962 (0.A.), accepting the test in Whysall v. Whysall. 

5 (1961) 105 8.J. 1011, Mr. Commissioner Latey Q.C. 
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improved by further rehabilitation and retraining, and she 
would remain of unsound mind. The chances of recovery were 
infinitesimal. The husband succeeded in his petition. 

There is no minimum degree of severity of unsoundness of mind 
necessary to fulfil the 1950 Act. This means that the respondent 
might be only a mild case, and yet the petitioner will be entitled 
to succeed. In Randall v. Randall ë the respondent was described 
as follows: ‘‘ Now this man is suffering from a defect of the mind 
which is, at present at any rate, manifested by and consists of an 
absence of will power. He is perfectly sensible in all intellectual 
matters; he can talk perfectly sensibly; he can discuss subjects 
perfectly sensibly ; he has no delusions now of any sort or kind.” 
The medical evidence, accepted by the court as sufficient for a 
decree, was that the respondent suffered from an irreducible 
minimum of unsoundness of mind manifesting itself by the absence 
of volition. If these facts were to arise in a case today it may be 
that the petitioner would find it more difficult to discharge the 
onus of proving such a respondent to be incurable. r 

Suppose that the respondent spouse is all right so long aẹ he 
takes drugs, but would be uncontrollable if he ceased to do so. 
Is the diabetic incurable, although he is all right so long as he 
can counteract his condition by taking insulin? In Webb v. 
Webb 7 the husband spent twelve years in hospital before diseharg- 
ing himself, against medical advice. The unchallenged medical 
evidence was to the effect that he was suffering from paranoid 
psychosis which was incurable, causing delusions of suspicion and 
mistaken identity. But whilst he took the prescribed drug 
largactil he was sane. The Commissioner found that the husband 
was not of unsound mind, so it seems that a person is not incurable 
nor of unsound mind if drugs can sufficiently alleviate or palliate 
his condition so as to render him capable of leading a normal 
married life—in so far as such a life can be said to be normal. 

A large proportion of mental patients may well not come within 
the definition necessary to ground a divorce, and the relatively 
slight evidence of incurability which would have sufficed twenty 
years ago can no longer be safely relied upon.® 

Conflicts of evidence from the medical witnesses in matters 
affecting mental diagnosis are notorious, and not least over the 
problem of incurability. In De Wolfe v. De Wolfe? the respondent 


6 [1989] P. 181; [1988] 4 All E.R. 696, Sir Boyd Merriman P. 

7 (1961) 105 8.J. 700, Mr. Commissioner Latey Q.C., affirmed The Times, May 
22, 1962. See also Phillimore J. ın Whysall v. Whysall [1960] P. 52, 68; 
[1959] 3 W.L.R. 592, 602; [1959] 3 All E.R. 389, 397; and Marshall J. 
in Chapman v. Chapman [1961] 1 W.L.R. 1481; [1961] 8 All E.R. 1105. 

8 Mr. Commissioner Latey Q.C. ın Lock v. Lock [1958] 1 W.L.R. 1248, 1251; 
[1958] 8 All E.R. 472, 474 I; Green v. Green (1961) 105 8.J. 1011; and 
Webb v. Webb (1961) 105 S.J. 709. 

® The Times, June 8, 1960. 
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wife killed her child, was found guilty but insane on a charge 
of murder, and committed to Broadmoor, now a “ special 
hospital,” 1° where she had remained ever since. One doctor gave 
evidence that she was incurably insane, but another doctor was 
of the opinion that her present condition was due to institutional 
neurosis, that she had never been a danger to anyone [sic] and 
would have a better chance of recovery if released. The judges 
have skilfully avoided having to accept the doctor’s diagnosis of 
incurable unsoundness of mind by saying that it is a question of 
fact for the judges to decide whether the mental condition of the 
respondent makes married life impossible, a gloss not to be found 
in the legislation.” 

On the basis that it is right that a marriage should be dissolved 
on the ground that it has broken down because of the mental 
disorder of one spouse, the expression ‘“ incurable ” standing 
alone, requiring as it does such a dogmatic prediction for the 
future, surely places too heavy a burden on the petitioner. 
Misqical witnesses are more and more hesitant and unwilling to 
comgnit themselves to the view that a patient is incurable, and 
with justification in the light of the striking modern advances that 
are being made in the treatment and care of mental disorder. 
There might be very good reason for thinking that a particular 
“ break-through ” is imminent. Is it accurate to describe as 
incurable the patient whom we cannot cure today but whom we 
reasonably believe we might well be able to cure tomorrow? 
It is becoming increasingly difficult’to satisfy the court on the 
evidence that the respondent is incurable. It is submitted that a 
fairer test would be to require the court to determine whether 
the unsoundness of mind was such that there was no real prospect 
of recovery or no reasonable expectation of improvement, having 
regard to all the evidence. 

In Scotland there is a rebuttable presumption of incurable 
unsoundness of mind after the five-year period of continuous care 
and treatment. 

The case for retaining the strict test of incurability lies in the 
fact that unsoundness of mind represents the only ground for 
divorce not based upon a matrimonial offence, and in the light . 
of modern medical science we must be hesitant to dissolve a 
marriage which might be able to be rescued by some likely forth- 
coming discovery in mental treatment. 

It is interesting to note that a petitioner can obtain a decree 
of nullity if at the time of the marriage the respondent was 
suffering from mental disorder of such a kind or to such an extent 
as to be unfitted for marriage and the procreation of children or 


10 Mental Health Act, 1959, s. 97. 
11 Bee, e.g., Webb v. Webb, The Times, May 22, 1962 (C.A.). 
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subject to recurrent attacks of insanity or epilepsy.” If such a 
condition arises during the marriage is there not some force in the 
argument that it should suffice for a divorce, particularly in order 
to prevent the procreation of children if that condition is in any 
way transmissible? Of course, there would be the problem of 
approbation, and it is true that husband and wife can live apart 
without the need for dissolution of their marriage. 


TERMINOLOGY 


It is regrettable that we still speak of divorce for “‘ insanity,” 
and that the title to the 1958 Act included this word. Even the 
expression “ unsoundness of mind ” is no longer acceptable since 
the new statutory definition and classification of mental disorder.” 
The modern terminology should be introduced into the matri- 
monial causes legislation. Then it might be possible to permit the 
petitioner to raise a prima facie case for dissolution on proving that 
the respondent is ‘ severely subnormal,” i.e., incapable of living 
an independent life or of guarding himself against exploitagion. 


Conpuct ConDUCING 


If the wife drives her husband “‘ up the wall” or “ round the 
bend ” so that he becomes incurably of unsound mind, can her 
petition be met by a plea of conduct conducing? On principle she 
ought not to be entitled to complain of a condition which she 
caused. A not uncommon situation today is where the wife refuses 
to receive back the mentally disordered husband from hospital and 
provide a sympathetic home for him, so that the possibility of his 
being discharged and making some form of social recovery is 
effectively hindered or even prevented. In Webb v. Webb ™ the 
court tried to meet this difficulty by saying that his capacity to 
lead a normal married life must be related to a woman who would 
receive him as a husband. This woman is presumably the hypo- 
thetical reasonable woman on the Clapham omnibus who could be 
expected to receive her husband back from the hospital following 
his discharge from care and treatment as a mental patient. 


Tue Frve-YEAR PERIOD 


If the doctors have reached a firm conclusion that a spouse is 
incurably of unsound mind before the expiry of five years, is there 
any reason for requiring the other spouse to wait until the expiry 


12 Matrimonial Causes Act, 1950, s. 8, as amended by the Mental Health Act, 
1959. Sched. 7. 

13 Mental Health Aet, 1959, s. 4. 

14 The Times, May 22, 1962 (C.A.). 
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of five years? It is true that medical witnesses may be in a posi- 
tion to give more convincing evidence that a patient is incurable 
after five years’ experience of that patient’s behaviour than a 
shorter period, but this is not inevitably so. Should not a longer 
period of mental disorder simply amount to stronger evidenee that 
the respondent is incurably of unsound mind? Is there any objec- 
tion in principle to incurability being established in some other 
way? Is it necessary to have a rule stating that there is an irre- 
buttable presumption of law that a person cannot be found to be 
incurably of unsound mind for the purposes of the law of divorce 
until he has undergone five years’ continuous care and treatment 
in a hospital? Various proposals were made to the Royal Commis- 
sion on Marriage and Divorce. It was suggested that the sole 
issue for the court should be whether the respondent was incurably 
of unsound mind, no qualifying period being necessary; or that 
the five years’ qualifying period should be reduced to three; or 
that five years should be sufficient, whether or not the respondent 
habeen an in-patient in a hospital; or that periods of treatment 
in hgspital over a period amounting to five years in the aggregate 
should be sufficient. The Commission found 1° that the majority 
of the medical profession is averse to assuming the responsibility 
° for giving a decision on the incurability of the patient’s condition 
witHout the supporting background of a prescribed period during 
which the condition must have been in existence. Nevertheless 
the Commission rejected the test of the duration of the condition 
in favour of the duration of the care and treatment received in 
hospital or similar institution. The two singularly unconvincing 
reasons for rejecting the evidence of the medical witnesses given 
to the Commission were that duration is no sure criterion of 
severity, and that the introduction of evidence of the existence of 
the condition before the patient had been treated in a hospital 
would lead to doubt and controversy whether the condition was in 
fact present at the material time. But the duration of care and 
treatment in a hospital is no sure criterion of the severity of the 
condition since a person may spend long periods as a voluntary 
patient in a hospital while suffering from only a mild condition 
and a doctor can diagnose a mental patient equally competently 
outside as well as inside a hospital. Matters going to the weight 
of medical evidence should not be made the subject of rules of law. 


INSTITUTIONAL TREATMENT 


The existing rule requiring hospital treatment is particularly 
inappropriate in view of the modern trend to treat mental patients 
as out-patients living in their homes and to defer institutional 


15 1956 Cmd. 9678, paras. 188-185. 
16 Paras. 186-187. 
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treatment for as long as possible, or even to avoid it altogether. 
Although the 1958 Act rendered treatment as a voluntary patient 
throughout the five-year period sufficient, without the necessity of 
any certification or compulsory detention, it did not go far enough. 
Even -where a mental patient has received some treatment in a 
hospital, recent developments in medical knowledge have made it 
possible to discharge him at an early opportunity so that he may 
receive out-patient or after-care treatment so as to assist his social 
recovery in his home. Treatment in an institution may produce 
its own neurosis and retard the patient’s recovery. But discharge 
is not synonymous with cure. In Whysall v. Whysall ** Philli- 
more J. said: ‘‘ The doctors are agreed that in the light of the 
history of this case there is no prospect in the light of present 
medical knowledge of a full clinical recovery, but all agreed that 
it is impossible to rule out the possibility of some degree of social 
recovery which may make it possible to discharge this man from 
hospital, perhaps as early as Christmas of this year, if suitable 
conditions of living can be found for him.... A patient is often 
discharged where arrangements can be made for his care oytside 
hospital and where further treatment is unlikely to improve his 
mental state, whom, nevertheless, few people would describe as 
normal or cured.” This statement surely emphasises the need to” 
dispense with institutional treatment as a necessary prerequisit®, or 
at least throughout the entire five-year period, if the period is 
retained. 


Reswent IN A HOSPITAL 


The respondent must be shown to have been receiving treatment 
for mental illness as a resident in a hospital or other institution 
provided by the Minister, interruptions of twenty-eight days or 
less being disregarded. The test is not whether the respondent 
has been a voluntary patient but whether he has been a resident, 
for continuous care and treatment is deemed to have been given 
if there is residence. The requirement of residence grew out of 
the ‘on the books” doctrine developed by the courts. In 
Swymer v. Swymer?® it was held that where a patient was 
removed from a mental hospital to a general hospital for the 
purpose of treating a physical injury and care and treatment for 
his mental condition was continued in the general hospital, the 
continuity of the five-year period was not broken. The period 
spent in the general hospital was five months. Lord Goddard C.J. 
said #®: ** Accordingly, in my opinion, the husband has always 
been a voluntary patient since his reception ... and he was still 
a voluntary patient when he was taken to the [general hospital]. 


17 [1960] P. 52; [1959] 3 W.L.R. 592; [1959] 8 All E.R. 389. 
18 [1955] P. 11; [1954] 3 W.L.R. 808; [1954] 3 All B.R. 602 (0.A.). 
19 pp. 17-18, 807 and 505 respectively. 
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The question then remains whether he was then receiving treat- 
ment as such. In my opinion he was. He was still on the books 
of the [mental hospital]; reports on him were required by and 
were sent to the superintendent, who, therefore, had not in any 
way abandoned him or his treatment; and I see no reason to 
suppose, that had he considered that some particular action ought 
to be taken regarding the patient on account of his mental state, 
he would not have requested the [general hospital] to take it. I 
find nothing in the Act of 1950 to require that all treatment must 
be given within the curtilage of the approved institution. Other- 
wise, if a voluntary patient were to go out for a walk or take any 
form of necessary and beneficial exercise outside the curtilage of 
the institution it would follow that the period of care and treat- 
ment was ended, which would indeed be an absurd result. A 
patient certified under the principal Act can be granted leave or 
sent on a holiday as part of his treatment, as indeed was done in 
this case. In my opinion the temporary absence of a voluntary 
patfent for the convenience of nursing him for a physical as distinct 
fron? a mental injury does not break the continuity of his treat- 
ment, though that may be given outside the walls or grounds of 
the institution to which it was always intended he should and did 
tetyn.” In the same case Romer L.J. said *°: ‘ Accordingly, 
Just as in the case of certified persons and temporary patients, so 
also with regard to voluntary patients it seems to me that the 
word ‘ continuously ° in the Act of 1950 is to be read as including 
periods of authorised absence in the legislative conception of 
continuity.” This case followed Safford v. Safford? in which 
Lord Greene M.R., speaking of a compulsorily detained patient, 
said that detention is to be regarded rather as a status than as 
the physical fact of being under lock and key, a status during 
the existence of which certain methods of care and treatment are 
prescribed, one of which may be home licence under the care of a 
responsible person, because such licence may be highly beneficial 
when the circumstances are such as to make it justifiable as part 
of the care and treatment. The Royal Commission reported as 
follows **: ‘*In the first place, we think that so long as the 
patient’s name is retained in the current records of the hospital it 
is right to regard him as being under care and treatment. Accord- 
ingly we recommend that for the purpose of divorce proceedings a 
patient should be deemed to have been continuously under care 


20 pp. 20, 809 and 507 respectively. In Dunn v. Dunn (1962) 106 S.J. 1085; 
The Times, December 7, 1962, the respondent, a volun patient at a mental 
hospital, was on two occasions for periods exceeding days permitted to 
reside with her stepmother who was entrusted by the hospital authorities with 
medicines to give the respondent and instructed how to give them. Wrangham 
J. held that the absences were part of the care and treatment and did not break 
the necessary continuity. 

21 [1944] P. 61, 66; [1944] 1 All E.R. 704, 707 (C.A.). 

22 para. 190. 
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and treatment if, notwithstanding that he has been absent from 
the hospital or other institution, his name has been retained in the 
current records of the hospital or other institution. This provision 
would allow a patient, whatever his status, to be absent from the 
hospital for a holiday or on trial or to undergo treatment for 
physical illness (see Swymer v. Swymer) without the continuity of 
care and treatment being regarded as broken.” 

The expression “ resident ” is not defined in the Acts but it 
must mean the status of being a voluntary patient inscribed on 
the books of the hospital and not the physical fact of unbroken 
presence within the four walls of the hospital nor simply the fact 
of receiving treatment at the hospital. The expressions * * resi- 
dent *? and “ ordinarily resident ’? which appear in the 1950 
Act ?3 have been judicially interpreted as follows °t: ‘‘ Ordinary 
residence can be changed in a day. A man is ordinarily resident 
in one place up till a particular day; he then cuts the connection 
he has with that place. . . . Where there are indications that 
the place to which he moves is the place which he intend# to 
make his home, for at any rate an indefinite period, then as €rom 
that date in my opinion he is ordinarily resident at the place to 
which he has gone.” The hospital into which a voluntary patient 
is received is his home, or base, or principal or ordinary residgnce 
for an indefinite period even though he may spend periods outside 
the hospital. Suppose a voluntary patient inscribed on the books 
of a hospital is permitted to live at home on licence indefinitely, 
seeing his doctors from time to time either in the hospital or at 
home. Is he resident in the hospital? Is he receiving care as 
well as treatment? In practice in such a situation the hospital 
would probably discharge the patient. If the requirement of 
institutional care and treatment were abolished this kind of 
diffculty would disappear. 

In Mesure v. Mesure * the respondent, who was found to be 
incurably of unsound mind, was a voluntary patient in a hospital 
provided by the Minister for the care and treatment of mental 
illness from 1952 until May 1955 when she discharged herself 
in order to be admitted to a hospital provided by the Minister 
exclusively for the treatment of pulmonary tuberculosis. She 
remained there until July 1953, t.e., for more than twenty-eight 
days, receiving no treatment for her mental condition at all during 
that period. In July 1955 she was readmitted to the mental 


23 s, 18. 

24 Macrae v. Macrae [1949] P. 807,408; [1949] 2 All E.R. 84, 86, Somervell L.J. 
See also Stransky v. Stransky [1954] P. 428; [1954] 8 W.L.R. 128; pon 
2 All E.R. 586, and Lewis v. Lewis [1956] 1 W.L.R. 200; [1956] 1 Al 
E.R. 875. For æ recent article, see J. D. McClean, ‘‘ The Meaning of 
Residence ° (1962) 11 eee 1158. 

TR. ..78; [1960] 2 All E.R. 283. See also 

ge 675; [1955] 2 All E.R. 625 (0.A.). 
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hospital owing to a sudden deterioration in her mental condition. 
She remained there at all material times thereafter. The petition 
was served in June 1959. The problem was whether there had 
been an interruption for twenty-eight days or more so as to break 
the five years’ continuous care and treatment. Lloyd-Jones J 
decided that there had been such an interruption. He said **: 
“ I agree with the submission that the wife, for a period of eleven 
weeks . . . was not receiving treatment for her mental condition or 
mental illness. ... There was, therefore, an interruption in her 
treatment for mental illness of considerably more than the 
permitted Twenty-eight days.... I fully appreciate the injunction 
that the term ‘ continuous’ is not to be construed narrowly or 
strictly. The ratio decidendi of.. 





Atha. tiet that -tl 
remained on the register of [the,4 gta} hospital | “Orn t65 use the 
more popular expression ‘on itg kánai that., ba ifal'\con- 
tinued to require and to receive, repos concerning. bin.» There 
is no such evidence in the p seng, se.” The fags that a 







dis@harged patient returns to the fgg pital 


examinations or ‘ check-ups ” is not #afiigieptta-sey that the 
care and treatment are continuing.*" 


“z INTERRUPTION Erei Ke 


The 1958 Act ** has solved the difficulty of a break in the period 
of continuous care and treatment being caused by discharge and 
subsequent readmission by enacting that interruptions for twenty- 
eight days or less shall be disregarded. But it is theoretically 
possible for a respondent to become a voluntary patient, 
immediately give three days’ notice of discharge, leave the 
hospital, re-enter twenty-seven days later as a voluntary patient, 
immediately give three days’ notice of discharge, leave the 
hospital, and repeat this process for a period of five years and yet 
satisfy the requirement of continuous care and treatment, although 
in fact spending a very small proportion of the five years as a 
patient in a hospital, Where a mental patient is discharged, 
believed to be cured, suffers a sudden unexpected relapse or 
deterioration from the original cause twenty-nine days later, and 
has to be readmitted immediately as a mental patient, the five- 
year period can begin to run only from the date of the re- 
admission. This would still be so even if the medical witnesses 
were to give evidence that they had incorrectly diagnosed the 
patient and had been in error in discharging him—unless the 


26 pp. 189, 82, and 237 D respectively. 

27 Chapman v. Chapman [1961] 1 W.L.R. 1481; 
Marshall J. 

28 5. 1 (8). 
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discharge was a nullity by reason of non-compliance with the 
discharge rules.*° ; 

Suppose a mental patient is discharged, cured, or at any rate 
capable of leading a normal married life, and twenty-seven days 
later is-injured in an accident which causes incurable unsoundness 
of mind entirely unrelated to the previous trouble, resulting in 
his immediate readmission as a mental patient. Can a petitioning 
spouse add together the two periods of residence in hospital in 
order to make five years in the aggregate? It appears that this 
is permissible, since the legislation says nothing about the cause 
or causes of the relevant condition; and distinguishing between 
the causes would produce great practical difficulties. 

The argument that a petition may be served within twenty- 
eight days of the respondent’s discharge, because such a period 
does not destroy the continuity of a five-year period, was rejected 
in Chapman v. Chapman.® Marshall J. held that the period ends 
on the day when the patient is discharged and that there can only 
be an ‘‘ interruption ” between two periods of treatment. ° 

Suppose that a compulsorily detained patient escapes from¢the 
hospital and is not recaptured until more than twenty-eight days 
have elapsed—has there been an interruption in continuous care 
and treatment? In enacting the interruption section Parliament 
was thinking of the patient who may have to go temporarily to 
another hospital because of a broken leg, or who may have to be 
compulsorily detained soon after discharging himself as a voluntary 
patient. It has been held ** that an unlawful escape for twelve 
days of a compulsory patient did not break the continuity of the 
care and treatment: as the order remained in force, and it is 
submitted that interruption must mean lawful interruption only. 


Tyre oF HOSPITAL 


Is it necessary that the respondent should have been resident or 
inscribed on the books or receiving treatment in any hospital, or 
must that hospital be a mental hospital? This point was considered 
obiter by Lloyd-Jones J. in Mesure v. Mesure.* He said **: 
“ Finally, I agree with the submission that a proper construction 
of section 1 (1) (a) of the Act of 1958 requires that the voluntary 
patient should be receiving treatment for mental illness as a resi- 
dent in a hospital or other institution of the kind referred to in that 


29 Wyatt v. Wyatt [1954] P. 26; [1958] 2 W.L.R. 1158; [1968] 1 All E.R. 1185. 

80 [1961] 1 W.L.R. 1481; [1061] 3 All E.R. 1106. 

81 For a similar argument that failed, see Reilly v. Orange [1955] 1 W.L.R. 
616. An easement cannot be gained by prescription for 19 years and a day 
even though an “‘ interruption "’ must last for at least a year. 

33 Peden v. Peden, 1958 8.L.T. 31. 

a3 [1960] P. 184; [1960] 8 W.L.R. 78; [1960] 2 All E.R. 288. 

34 pp. 188, 84 and 236 respectively., 
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subsection, and therefore a hospital or institution provided for the 
purpose of giving mental treatment. In my view, the reliance in 
support of this construction placed on section 1 (1) (b) is fully 
warranted and it is only in this way that a proper meaning can be 
given to this amending section. For the husband it was contended 
that it was necessary to construe subsection (1) (a) by reference 
to subsection (1) (b) and that residence at any hospital that fell 
within the limit of subsection (1) (a) was sufficient. For the 
reasons I have already indicated I am unable to accept these 
submissions.” But it is submitted that this is not convincing, for 
the following reasons: 

(i) The policy of the Mental Health Act, 1959, has been to 
reorientate the treatment of mental patients into the general 
framework of the health service by ending the practice of designat- 
ing and isolating mental hospitals. General hospitals have recently 
been encouraged by the Minister to open psychiatric or mental 
wards so as to integrate all types of treatment and nursing.*® 

* (ii) The section speaks of ‘‘ a hospital ’? or “ other institution.” 
Is á implicit in this expression that the hospital should be provided 
specifically and solely for the purpose of the treatment of mental 
illness? The Mental Health Act, 1959,°° dealing with informal 
admission of patients says: ‘* Nothing in this Act shall be con- 
strued as preventing a patient who requires treatment for mental 
disorder from being admitted to any hospital or mental nursing 
home in pursuance of arrangements made in that behalf. . . .” 
Whereas a nursing home must clearly be “‘ mental,” by contrast 
a hospital clearly need not be. Unius inclusio, alterius eaclusio. 
The interpretation section ** says: ‘‘ * hospital? means: 

(a) any hospital vested in the Minister under the National 
Health Service Act, 1946; 

(b) any accommodation provided by a local authority or used 
for hospital and specialist services under Part II of that Act; and 

(c) any such hospital. . . .” 

Surely the definition of ‘* hospital? provided by the 1959 Act 
should apply equally to the 1950 Act and the 1958 Act, which 
give no definition of the word. It is true that in Tate v. Tate ® 
Lord Merriman P. gave a direction that: “ The status under 
section 1 (1) (a) of the Divorce (Insanity and Desertion) Act, 1958, 
of the hospital or other institution in which the patient is received 
should be established in some way, e.g., by affidavit of the medical 
superintendent of the hospital or institution concerned. Likewise 
under section (1) (8) evidence should be given, if it be the fact, 
that the care and treatment of the patient has been continuous, 


35 See J. E. Hall Willams, '' Mental Health Act, 1959 ° (1960) 28 M.L.R. 410. 
36 s. 5 (1). 

37 g. 147 (1). 

38 [1959] 1 W.L.R. 666; [1959] 2 All E.R. 361. 
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save for the permitted interruptions.” Does this practice direction 
purport to decide that the hospital in which the patient has been 
received must be a mental hospital? It is submitted that this is a 
practice direction relating to evidence to be adduced in order to 
assist the court in these cases and not a decision upon the construc- 
tion of the word ‘‘ hospital ’? in this context. Furthermore the 
direction was given before the passing of the Mental Health Act, 
1959. When the 1958 Act, s. 1 (1) (a), speaks of the hospital being 
provided by any Minister or other authority there is no suggestion 
that the hospital need be provided for any particular purpose. 
The section makes sense without having to import the notion of a 
mental hospital. The vital issue is the kind of treatment that the 
patient has been receiving, not the place at which treatment was 
given. 

(iii) The 1958 Act, s. 1 (1) (b) is of no assistance in construing 
s. 1 (1) (a), since s. 1 (1) (b) simply says that treatment in a 
hospital in another country will qualify if that treatment is 
comparable with the treatment provided in this country. Classi- 
fication of hospitals in other countries might be radically different 
from that used in this country, and might not fall into the two 
categories of mental hospitals and other hospitals. Incidentally, it 
may well prove exceedingly difficult to decide whether treatment 
received abroad is comparable with that obtainable in England. 

(iv) The Report of the Royal Commission on Marriage and 
Divorce *° anticipated the passing of the mental health legislation 
and recommended in clear unmistakable terms that care and treat- 
ment for mental disorder in any hospital should suffice for the 
five-year period. The 1958 Act and the 1959 Act have achieved 
this result. 


OPERATIVE DATE 


Suppose that at the date of the petition the respondent fulfils all 
the requirements of the Act, but has ceased to do so at the time 
of the hearing, e.g., he has discharged himself from the hospital 
and is no longer resident or has undergone some form of new 
treatment which has caused the doctors to alter the diagnosis of 
incurability which they had made at the date of the petition. The 
petitioner would appear to be entitled to succeed, for the presenta- 
tion of the petition is the operative date. No doubt it would be 
unfair to require the petitioner to prove residence of the respondent 
up to the day of the hearing since the respondent could very often 
easily discharge himself between the service of the petition and 
the hearing. Furthermore, in practice it will be exceedingly diffi- 
cult to establish that the respondent, curable at the hearing, was 


39 Miss O. M. Stone (1969) 22 M.L.R. 62. 
40 paras. 101-193. 
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in fact incurable at the date of the petition. Nevertheless it seems 
unrealistic that the court should have to dissolve a marriage on 
the grounds of the incurable unsoundness of mind of a spouse who 
is shown now to be cured, or at least, no longer incurable. If the 
removal of the respondent’s incapacity between petition and 
hearing defeats the petitioner,‘t so should the removal of the 
quality of incurability from the respondent’s mental condition. 
The problem might have arisen in Webb v. Webb + but the court 
found that incurability had not been shown to exist at either the 
date of the petition or the hearing. 


CONCLUSION 


All the difficulties discussed here would be eliminated if the sole 
question for the court to decide was whether at the date of the 
hearing the respondent, having regard to all the circumstances of 
the case and in particular his medical history and future prospects, 
was suffering from mental disorder such as to render normal 
married life impossible. 

ALEC SAMUELS.* 


41 For the latest case on this problem see 9. v. 9. [1962] 8 W.L.R. 396 (C.A.). 
A sumilar problem arises over the cruel respondent who has genuinely 
repented at the hearing (or even at the petition) and no longer constitutes a 
threat to the petitioner's health. 

+3 The Times, May 22, 1962 (0.A.). 

t B.A. (OANTAB.); Lecturer in Law in the University of Southampton. 


CLASSIFICATION BY THE SITE IN THE 
i CONFLICT OF LAWS 


Tux contexts in which it is necessary to classify property for the 
purpose of choosing the governing law are relatively restricted. 
The classic situation is the transfer of property by succession, land 
going to the heir selected by the law of the site, and goods going 
according to the law of the deceased’s domicile: succession here 
includes also the formal and substantial validity of a will and the 
liability to taxation of such a transfer. The problem could also 
arise in the past on a question of what rights (if any) a husband 
had in his wife’s property, but there is no other situation in which 
this classification is a necessary preliminary to the choice of law. 

There is, however, another and quite distinct context to which 
these categories are relevant, namely the so-called security of 
transactions, for title to land is acquired with greater difficulty 
against its owner’s will, and with stricter formalities even with 
his consent, than is the case with title to goods.? But in this case 
the law of the site, or fictitious site, of the property goyerns 
whatever may be the type of the property: classification is not 
necessary for the choice of law. The obvious solution to this 
problem is that the law of the site should classify as part of the 
decision already referred to it,? and no more need be said of this, 
except to notice that it is no argument for a reference to the law 


1 It is occasionally relevant to a choice of jurisdiction—Australian Mutual 
Provident Society v. Gregory (1908) 5 C.L.R. 615; and now Re Trepca Mines 
[1960] 1 W.L.R. 1278 (C.A.). 

2 This includes acquisition by prescription and also (for instance) the seizure 
for the benefit of creditors of property in the ‘‘ reputed '’ (therefore not the 
teal) ownership of the bankrupt: an early English case ia Ex p. Rucker 
(1834: Rev.Bankr.), 1 Mont. & Ayr. 480, where the question was whether 
an equitable mortgage of land in Antigua included the slaves on the land as 
“affixed to the freshold'’ by a local law of 1692, or whether slaves, as 
personalty and of the reputed ownership of the mortgagor, were available to 
the unsecured creditors. Pace Dicey (7th ed., p. 496) and Schmitthoff (8rd 
ed., p. 46) this case had nothing to do with a derisa of land in Jamaica: 
those were the facts of Newlands v. Chalmers, a Privy Council case of 1815 
cited ın the Scottish decision of the same name, 11 S. 65, 66. The court in 
Rucker’s case held the slaves to be realty and therefore not susceptible of 
reputed ownership; and nae i the decision was upset on appesl—Ez p. 
Borrodaile, re Rucker (1886: s.Comrs.), 2 Mont. & Ayr. 808—there was no 
disagreement with the principle: the reason was that the mortgage itself 
was defective. 

3 Batiffol, s. 509. Robertson, Characterisation, pp. 205-212, introduces an 
unnecessary complication by insisting that for this purpose anything “ immo- 
bilised ” by the law of one country and then in fact moved to another should 
be classified as movable. It probably would be so classified, but the decision 
must be left to the law of the second country, for there would be little 
security of transactions if the practical valdity of any transaction were to 
depend on the possibility of action being brought elsewhere and a different 
classification applied. 
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of the site when classification is necessary before the governing 
law can be chosen. 

It is commonly and confidently said * that in an English court 
the preliminary classification of property is in fact to be made by 
the law of the site (unlike any other classification), but subject to 
the qualification that the categories, wherever the site, are the 
civil law categories of immovable and movable. 

The reference to the law of the site is of respectable antiquity °; 
but the qualification that the categories must be movable and 
immovable first saw the light in a footnote to the first (1844) 
edition of Jarman on Wills,® referring particularly to English 
leaseholds which he thought should be classified for purposes of 
the Conflict of Laws as immovables and not as personalty. The 
learned author gave no authority for this view, and his only 
reason was that foreign laws so classified property.” Jarman’s 
later editors did not change his text or his footnote, but they 
added their own disapproval; and by passing Lord Kingsdown’s 
Act in 1861 in terms of personalty and not of movables Parliament 
might be thought expressly to have repudiated the suggestion. 
Lord Selborne, however, in 1878 è found it useful, and explained 
it by saying that England had taken its law on such matters from 
the civilians who made that distinction: this is an attractive 
explanation, but its application involves knowing what the civilians 
mean by these words, and what it was that they left to the law 
of the site. 

Only one other judicial attempt has been made to find a reason 
for preferring the continental categories, and with singularly 
unfortunate results. The right in question in Hoyles’ case ° was a 
mortgagee’s right under a legal mortgage on Ontarian land, a right 
which is personalty by the law common to England and Ontario. 
The decision—that its disposition by will was caught by the 
Ontarian Mortmain Law—was not based on classification, but 
there was argument on the point, and the judges considered that, 
if it were necessary to decide, then such rights were immovable. 
Both Cozens-Hardy ° and Farwell L.JJ.1 doubted the expediency 


4 Dicey, Tth ed., Rule 88, following Falconbridge, Selected Essays, p. 441; 
Cheshire, 5th ed., pp. 420-482; Wolff, 2nd ed., pp. 502-608, and, on p. 504: 
‘‘ Under English law there is not even a doubt that this solution is correct.” 

5 It was well established in the time of Boullenois—Observations, u, 60—and 
see also Pothier, Works, 2nd ed., Vol. ILL, p. 528, Treatise on Communauté, 
B. 85. 

6 At p. 4. This first edition is said in the preface to be founded on the 
author's edition of Powell on Devises (1827), but that work contains no 
mention of this point. 

7 Perhaps an early example of shame at what is often thought to be the 
technical artificiality of Enghsh law; but it is submitted there 18 nothing 
shameful in classifying prope according to its significance for its owner. 

8 Freke v. Lord Carbery, L.R. 16 Eq. 461. 

9 Re Hoyles, Row v. Jagg [1911] 1 Gh. 179 (C.A.). 

10 At p. 183. 

11 At p. 185. 
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of a foreign classification when any possible law was derived from 
the common law; but Farwell L.J. thought 1* that the civilian 
classification might be useful as enabling the court ‘‘ to arrive at 
a common basis on which to determine questions between the 
inhabitants of two countries living under different systems of juris- 
prudence.” This seems to imply that all civilian laws agree on 
their classification of property, which, despite their use of the same 
words, is far from being true. Moreover—a result not intended by 
the court, which carefully based its opinion on the fact that a 
legal mortgage transferred legal title to the mortgagee—this case 
has been taken to be authority for the proposition that all mort- 
gages are immovable. And since both French and German law 
consider them to be movable ** the common interpretation of this 
case leads to divergency where there would otherwise have been 
agreement. 

An explanation which has found some academic favour is that 
classification into movable and immovable is more ‘‘ natural ”? and 
“ realistic ’? than the native English categories of personal and 
real because it describes concrete things rather than rights.** he 
short answer to this was given long ago by Walter Wheeler Cook 15: 
the law, unlike engineering, deals with rights and not with things. 
He added that in any case nothing is really immovable, even 
telatively to the earth, except empty space, which is not a thing 
but an absence of things—a point which it will be necessary to 
elaborate later. 

The difficulty in finding a rational explanation for the prefer- 
ence of one pair of categories to the other is really due to the 
distinction itself being irrational. The different treatment given to 
realty in some countries and to immovable property in others is a 
relic in both cases of the feudal importance of land, for apart from 
feudalism there is no difference in kind between property which 
can be moved and property which cannot. There was, no doubt, 
until recently a difference of degree, land being far more valuable 
than other possessions, but even that it not true now. There is 
no country of importance in the world today which maintains the 
difference in internal law, and the only rational solution, adopted 
long ago by Italy, would be to abolish it in Private International 
Law as well. 

With or without an explanation, the authority for the cate- 
gories being movable and immovable is now conclusive. Lord 


12 At p. 185. 
18 Bee Wolff, 2nd ed., p. 503—but of course these are not English legal mort- 
es. An hipoteca, on the other hand, has been found to be immovable b 
uban law, but apparently there is no personal obligation attached to su 
a security—Fair v. Commissioner 91 F. Ba 218 (1987) (U.8., C.C.A.). 
14 ‘‘Natural’’ is the word used by Dicey (7th ed., p. 496) and Schmutthoff 
(8rd ed., p. 89). 
18 Logical and Legal Bases, pp. 801-804. 
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Selborne’s own (unconsidered) remarks ** are a little difficult to 
classify: they were not perhaps altogether obiter, but they were 
an additional justification for a decision at which he had already 
arrived, a theoretical answer to a theoretical argument with which 
he disagreed. The question in Freke v. Lord Carbery," as will be 
remembered, was the efficacy of a testator’s direction for accumu- 
lation, offending against the Thellusson Act. The property was 
English leaseholds, but the testator was Irish, and the Thellusson 
Act was not Irish law. The real reason for the decision that the 
Act prevented this accumulation was clearly stated at the outset 
of the judgment: it was, said Lord Selborne,* ‘a point upon 
which I need no authority. The territory and soil of England... 
is governed by all statutes which are in force in England. This 
leasehold property . . . is part of the territory and soil of England, 
and the fact that the testator had a chattel interest in it, and not 
a freehold interest, makes it in no way whatever less so.” But 
he was evidently troubled by the argument that this was a question 
of succession to personalty, which should be regulated by the law 
of the deceased’s (Irish) domicile. He did indeed say that the 
destination of the property as a matter of succession was a different 
point **—which again makes it difficult to treat this case as a 
decision on classification for the purpose of succession—but he also 
found refuge in Jarman’s note, already cited, and said that the 
leaseholds in question were to be classified not as personalty rather 
than realty but as immovable rather than movable. 

In view of what is sometimes said *° it is perhaps worth while 
to emphasise that Lord Selborne’s pronouncement in 1878 was 
not a restatement of existing law—at least not as commonly 
understood—but a radical innovation.2 It is little less than 
absurd to blame Lord Kingsdown, as is now the fashion, for not 
having foreseen it twelve years earlier. 


16 It was an accident that he decided the case at all: he was taking the list 
of Lord Romilly M.R., who did not sit in the last few months before his 
resignation in August 1878. 

17 (1878) L.R. 16 Eq. 461. 

18 At pp. 465-466. 

19 At p. 467 he said that the doctrine of reference to the law of the site—the 
site being English this would produce a classification of this property as 
personalty—did not mean that ‘things immovable in their-nature are to be 
consid: movable constructively because the beneficial interest is allowed 
to go like the beneficial interest ın and succession to movables.” 

20 Falconbridge in [1941] 1 D.L.R. 708, 706, said among other things that 
‘the British Parliament in 1861 inadvertently used the words ‘ personal 
estate’ when 16 meant to say 'movables’" (italics supplied). Much of 
what Falconbridge said, with some additions, is reproduced in Dicey (7th ed., 
p. 498). So too the Report of the Private International Law Committee on 
the Formal Validity of Wille, approved in (1959) 22 M.L.R. 68 (Morris) and 
in 8 I.C.L.Q. 218, 914 (Bland). 

21 Though it is true that Melhsh L.J. had asked in argument the year before: 
“ Does the rule mobiha sequuntur personam apply to a chattel real?” 
Chatfield v. Berchtoldt, L.R. 7 Oh. 192, 195. This was not mentioned in 
Freke’s case. 
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Be that as it may, Freke v. Lord Carbery *? was accepted as 
authoritative on classification in three Irish cases * before 1901 
and also in England in Duncan v. Lawson (1889).%* There Kay J. 
decided that on an intestacy in respect of English leaseholds, the 
late owner having been a domiciled Scot, their destination should 
be indicated by English and not by Scots internal law. The 
argument for Scots law rested on the proposition that leaseholds 
were personalty, passing to the executor or administrator, and that 
the beneficial interest should therefore go according to the law 
of the owner’s domicile, as with all other property in his hands; 
but this was repelled on the same ground as had been. enunciated 
by Lord Selborne, namely, that they were not mobilia and that 
the decision therefore belonged to the law of the site. 

The two English decisions at first instance were confirmed, and 
the three Irish decisions approved, by the English Court of Appeal 
in Pépin v. Bruyère (1901), where a Frenchman’s will of English 
leaseholds was held bad for not complying with English forms, 
and also by the House of Lords in a Scottish appeal—Macdonald 
v. Macdonald (1928) **—though the point was not there in a 

The accepted theory of classification, however, is not simply 
that in an international case the categories are movable and 
immovable: this is only a first step. The first intimation of a 
second step is perhaps to be found in Chatfield v. Berchtoldt,™ 
decided by the Court of Appeal in Chancery the year before Freke 
v. Lord Carbery **: that august court therefore shares with Lord 
Kingsdown the ignominy of having “ inadvertently ” referred to 


az L.R. 16 Eq. 461. 

23 In the Goods of Gentili (1875) Ir.R. 9 . 541 (leaseholds); De Fogassieras 
v. Duport (1881) 11 L.R.Ir. 128 (leaseholds); Murray v. Champernowns 
(1900) [1901] 2 Ir.R. 282 (land subject to trust for sale). 

24 41 Ch.D. 304. The question arose on æ reference from the Court of Session, 
which was really interested in whether bequests to charity of English free- 
holds as well as leaseholds were void, and if so with what result: the real 
problem was whether the heir on a resulting intestacy, who salso benefitted 
y the will, was put to his election. Nothing seems to have been said in 
Scotland about the choice of law, which one would have thought was for the 
Scottish courts themselves to decide; but Kay J. said it was the only point 
argued before him. ‘The Scottish proceedings are reported as ewtt's 
Trustees v. Lawson (1801) 18 R. 798. 

25 [1902] 1 Ch. 24. It is true that nine years later another Court of Appeal 
showed itself distinctly sceptical about the categories of movable and immov- 
able—Re Hoyles, Row v. Jagg [1911] 1 Ch. 179—but the point was no more 
necessary to the reasoning of that decision than it had been in Freke’s case, 
and many relevant decisions (including Pépin v. Bruyére) were not brought 
to the court's notice. And despite its scepticism the court did indicate that 
the property in question—a mortgagee’s interest under a legal mortgage— 
should if necessary be classified as immovable. Freke's case was followed at 
first instance again by Eve J.—Re Moses, Moses v. Valentine [1908] 2 Ch. 
285—though without express reference to the words movable and immovable; 
and also by Russell J. in a case of English land subject to a trust for sale 
which, although poraonaity, was held to be immovable: Re Berchtold, Berch- 
told v. Capron [1928] 1 Ch. 192. 

26 1982 8.0. 79 (H.L.). 

a7 L.R. T Ch. 192. 

28 L.R. 16 Eq. 461. 
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realty and personalty when it “ meant to say ” immovables and 
movables. The question was whether a share in a rentcharge 
arising out of English and Irish land for the benefit of a daughter 
who had married a Hungarian count was liable to English legacy 
‘duty on her death. The rentcharge was to continue till‘the death 
of the last daughter to die, and the point of controversy was 
whether this was an estate pur autre vie, for if it was then by 
statute it both descended as personalty and was taxable as per- 
sonalty on descent. It was held that it was such an estate, but 
not for that reason personalty so as to descend by Hungarian law: 
by common law it was realty, and did not cease to be so because 
it was by statute treated for certain, even Many, purposes as 
personalty. Being realty, its descent was governed by the 
(English) law of the site, and not by the law of the owner’s 
domicile; but descent by English law made it taxable by English 
statute, and taxable it therefore was—as personalty.?* 

So analysed this decision is not strictly authority for the propo- 
sition that once a right has been classified as immovable for the 
Pprpose of choosing the applicable law the law so chosen may 
classify it as personal for the purpose of choosing the heir: the 
first step was a classification as realty by English common law,” 
not as immovable by Roman or pseudo-natural law. It is however 
Authority for the more general proposition that a classification 
for the choice of law does not preclude a different classification for 
the purpose immediately in hand,’ and it had been vigorously 
contended that one could not thus have it both ways.*? This is 
of some value, for in the only two cases ** where a double classifi- 
cation has in fact been made, first as immovable so that English 
law applied and then as personalty so that the next-of-kin took, 
there was no claim by the heir-at-law to exclude the next-of-kin, 
and they are therefore not authority for the second step. 


29 It would not be surprising if the heirs left the court with the same cynical 

feelings as are usually inspired by a nodding acquaintance with the Forgo 

case fot the three decisions in the French Court of Cassation between 1875 
and 1880 the important one was that reported in [1879] Dalloz, i, 56). 
There the revenue succeeded by a skilful application of the somewhat similar 
doctrine of renvoi; bat lest it be thought that the revenue is unduly favoured 
in France by subtle arguments, of Messimy c. Enregistrement [1888] 
Dalloz, i, 65, where the revenue, in order to tax the transfer by a French 
company of a mining concession in Russia, persuaded the Court of Cassation 
that a mining concession was movable by Russan law, but failed on the 
groond that only incorporeal movables abroad were taxable. 

80 the second Berchtold case also (the same family despite the difference in 
spelling) Russell J. did think it worth noticing that land subject to a trust 
for sale was land for some purposes by E lish internal law and not merely 
immovable by private international law—[1928] 1 Ch. 192, 201-202. 

31 It should perhaps be emphasised that in Freke v. Lord Carbery, L.R. 16 Eq. 
461, no question of a second step arose: once it had been decided that English 
internal ares applied the Thellusson Act did not differentiate between realty 
and personalty. 

82 At p. 195, and also, at first instance, L.R. 12 Eq. 464, 469. 

33 Duncan v. Lawson (1889) 41 Ch.D. 804; Re Berchtold, Berchtold v. Capron 
[1923] 1 Ch. 192. 
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Apart from authority, it would be strange if this double classi- 
fication were not the law, for otherwise a Scotsman’s English 
leaseholds before 1926 would have descended on his intestacy to 
his heir-at-law, while an Englishman’s English leaseholds would 
have descended to his next-of-kin, both as a result of applying 
English law. On the other hand, the double classification is 
capable of odd consequences in some circumstances. Suppose a 
deceased domiciled in a country which by its internal law still 
indicates different heirs for land and goods, and also treats cattle 
on an estate as part of the land; and suppose that he leaves an 
estate in England with cattle on it and also furniture in the house. 
There would be no difficulty about the land or the furniture, which 
would devolve by English law and by the foreign personal law 
respectively; but the cattle would presumably be classified by an 
English court as movable, so as to devolve by the law of their 
owner’s domicile, and being immovable by that law would go— 
divorced from the land by association with which they are so 
treated—to the heir who, according to his personal law, takes his 
immovables. Is this really English law? *4 

It is interesting to notice that a double classification was 
supported two centuries ago by the French jurist Boullenois.** 
His first step was to classify the property in dispute as naturally 
movable or immovable; and the second step, if it was naturally 
movable, was to classify it by the relevant personal law, while if 
it was naturally immovable it would be classified by the law of the 
site. Boullenois being a civilian, trained in conflicts between 
civilian laws, did not suffer from the illusion that there was any 
universal agreement in the civil law on the meaning of movable 
and immovable—indeed, in the case which he was considering,** 
the Custom of Artois considered even houses to be movable on the 
ground that an enemy army might knock them down—and he 
therefore made his first step consciously in terms of a natural 
division. Story opposed this with his customary determination *7; 
but it seems to be the unconscious basis of English thought on the 
subject—unconscious because it is assumed that apart from a few 
local quirks there is universal agreement on the meaning of 
movable and immovable. It was not however unconscious in 
Lord Selborne, who expressly made his classification depend on 


34 It is submitted that this hypothetical illustration is not negatived by Re 
Cutcliffe’s Will Trusts, Brewer v. Cutcliffe [1940] Ch. 665, the reason for 
which was s. 22 (5) of the Settled Land Act, 1882, to the effect that certain 
property '' shall for all purposes of . . . devolution be considered as land.” 
The orthodox explanation ıs that ‘'all purposes '’ includes Private Inter- 
a Law—see Falconbridge, Selected Essays, p. 515, and Dicey, Tth ed., 
p- 3 

85 Observations, ii, 60. 

36 The disputed succession to the Duc de Melun, Prince de Rohan-Soubtse c. 
Comte de Melun (Paris, 1724). 

37 B. 447 of the first edition of 1885. 
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nature,” and since Lord Selborne has been accepted in all else he 
should be accepted in this also. 

It remains to examine how far the other branch of the rule— 
the reference to the law of the site—has survived the encroachment 
of its younger rival. For rival it is: the two are ‘not easily 
reconcilable. 

It used to be accepted—and still is accepted in the textbooks— 
as axiomatic that the law of the site of the property in question 
at the time in question should classify that property for all 
purposes of Private International Law. There were already three 
Scottish decisions * to this effect before Story’s first edition in 
1885, but nevertheless unknown to him “°; and in his second 
edition he was able to cite a New York decision of 1887 * which 
followed one of those from Scotland. Story delivered himself in 
characteristic fashion as follows (S. 447): 


“ Every nation having authority to prescribe rules for the 
disposition and arrangement of all property within its own 
territory, may impress upon it any character which it shall 

e choose; and no other nation can impugn or vary that 
character.” £ 


This exaggerated assertion of sovereignty would imply, among 
other things, that the law of the site should “ prescribe rules for 
the disposition ’? of movable property by will. Robertson ® more 
soberly says that only the law of the site “ can effectively deter- 
mine ” how the property is to be classified. With all respect, even 
this is pure fantasy: movable property may well, at the time for 
decision, be outside the country where it was at the relevant date, 
and even immovable property may have been sold and the pro- 
ceeds removed.“ It may perhaps be true that a decision, if 


38 L.R. 16 Eq. 461, 467—2ee above, note 18. 

29 Hog v. Lashley or Hog (1791) 8 Paton 247, 270 (upheld next year in the 
Lords without reasons), where the subjection to legitim of British Govern- 
ment securities and French rentes was held to depend on whether English 
and French law respectively classified them as movable; Ross v. Ross's 
Trustees (1809) Fac.Coll. 4 July, p. 877. of the 1815 edition, where the 
passing of bonds by an Englishman's will was disallowed on the ground that 
they were mtusted in Scotland and by Scots law such bonds were heritable; 
Newlands v. Chalmers (1882) 11 S. 65, where similar bonds in favour of a 
Scots wife were held to have vested ın her husband jure maritt because they 
were situated in Jamaica and by English law were personal and not 
heritable. 

40 The only authority cited was a passage from Hrekine’s Institutes irrelevant 
to the Conflict of Laws. 

41 Chapman v. Robertson, 6 Paige 627 (New York, 1887: Ch.), a question of 
the validity of an encumbrance depending on how the property was 
classified. 

42 So also Foelix, Traité du Droit International Privé, Liv. I, Tit. I, s. 60— 
but as was pointed out in the 1856 edition by his learned editor Demengeat, 
he says exactly the opposite four sections later, and gives neither reason nor 
authority for eather view. 

48 Charactertaation, p. 191, himself citing Rheinstein ın (1988) Brooklyn Law 
Review 261, and adopted by Dicey, 7 one 495. 

44 Statgg V. Atkinson, 144 Mass. 564 (1887), ci by Robertson, p. 191, is a case 
involving those facts; but it is of no use as an authority on the effect of the 
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contrary to the views of the country where the property is, would 
be denied execution there; but that country might well no longer 
be the country where it was at the relevant time. 

And there are other objections to the law of the site, at least 
as commonly understood. Why, for instance, should this be the 
solitary exception to the rule that in matters of classification the 
court pays no attention to foreign methods? ** It might be said 
that the site presents an objective criterion, and that if all countries 
could only agree on it then uniformity of decision would result. 
But although that might be a motive for international convention, 
it is no reason (in the absence of a convention) for preferring the 
site to the equally objective criterion of the owner’s personal law.*® 

Quite apart from these theoretical objections, there is a prac- 
tical difficulty: what if the law of the site classifies property in 
one way for one purpose and in another way for others? Cook’s 
example *7 was farmhorses, which may be realty for succession but 
are certainly personalty for replevin—or indeed for any other 
proceeding in tort. One might think it simple enough to say that 
the relevant classification is the one for the purpose in hand, buf 
the House of Lords has held that it does not matter how a law 
treats property for any particular purpose, but only what it thinks 
it is *®“—a flight into metaphysics which makes any rational solu- 
tion impossible in these circumstances. It can do no harm to 
repeat that the law is not concerned with what a thing is, but only 
with how it is to be treated. 

Again, if reference has to be made to the law of a country 
which has adopted movable and immovable for the purposes of 
Private International Law, but retains personal and real internally, 
does one refer to the international or to the internal categories? 
Lord Selborne, sitting in England and dealing with English pro- 
perty, used his newly-invented international categories *®; but 


facts, for the sale had been made expressly ‘‘ without prejudice'’ to 
any rights in the land before sale. Re Schneider's Estate, 96 N.Y.8. 2d 652 
(1950) (New York: Surr.), is a case where Swiss land was sold after the 
death of the testator, and the proceeds, though in America, were treated as 
governed by Swiss law. 

45 A distinguished minority of continental scholars has thought that it should 
not be an exception—see Robertson, p. 190, note 181. 

48 Pothier did ın fact suggest the owner's personal law—note 5, above—but only 
when the property had no site, even fictitious. In modern France, where ıt 
is now settled that the succession to movables is governed by the law of the 
domicile (and not of the nationality) of the deceased, Batiffol thinks that the 
lex fori should classify the property if the law of the domicile is a peculiar 
type of personal law, while if it ıs a peculiar type of local law—movables 
beng deemed to be situated at their owner's domicile—then the classification 
can be made by the law of the mte: ss. 208 fin. and 651 fin. The latter 
seems to be the normal rule in the French courts: ss. 298 init. 

47 Logtcal and Legal Bases, pp. 805 to 810. 

48 Macdonald v. Macdonald, 1982 8.0. 79, 84 and 85-89 (H.L.). Bo also the- 
Saskatchewan Court of Appeal, Re Dalrymple Estate, Hogg v. Provincial. 
Taz Commission [1941] 3 W.W.R. 605; [1941] 4 D.L.R. 501. 

19 Freke v. Lord Carbery, L.R. 16 Eq. 461. 
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several Scottish cases, before and after Lord Selborne, when deal- 
ing with property in England, classified it according to the English 
internal categories.°° The House of Lords, however, in the case 
just cited,*? considered that they were wrong—or more accurately 
that the English expert evidence was wrong in having referred to 
personalty rather than to movables. Although this means that a 
Scots court asking for evidence of English law should have been 
supplied with the international categories accepted in England and 
not with the internal English categories, no protest seems to have 
come from the enemies of renvoi. It would perhaps have been 
more intelligible if their Lordships had said that the Scots court 
should have applied the correct international categories without 
reference to English law on the point, but this was not what 
they said. 

There is one more practical difficulty, added by the super- 
imposition of the categories of movable and immovable: if the 
law of the site must be asked to put the property in question into 
one or the other of these categories, what if it has no knowledge 
gf such categories, either internationally or internally? It is 
symptomatic of the atrophy of the site’s significance in England 
that this problem has never fallen to be considered. 

In truth, even from the earliest times the English courts have 
‘shown themselves sceptical of the reference to the site for classifi- 
cation.” Lord Selborne declined to apply the law of the site 
even when the site was English—a refusal which might be justified 
on the ground that he was preferring the new international categories 
to the internal pair, but which he himself explained by saying 
that the law of the site was irrelevant to classification except in 
doubtful cases.°* 


50 Marquis of Breadalbane’s Trustees v. Dowager Marchioness of Breadalbane 
(1843) 15 Scot.Jur. 889, where two English leaseholds and two mortgages 
on English land were held subject to legttam and jus relictae as personalty; 
Downie v. Downie’s Trustees (1866) 4 M. 1067, where a mortgage on 
Australian land was held subject to jus relictae as personalty; Monteith v. 
Monteith’s Trustees (1882) 9 R. 982, where mortgages on Welsh land were 
held subject to legitim as personalty. Such nghts are heritable ın Scottish 
law. 

51 Macdonald v. Macdonald, 1982 S.C. 79, 85 and 88 (H.L.). 

52 In Price v. Dewhurst (1888: L.C.App.), 4 My. & Cr. 81, it was contended 
that a mortgagee’s interest in land at Bt. Croix was, by the local law, land 
for the purposes of succession, and therefore not governed by the law of the 
deceased’s (Enghsh) domicile. Lord Cottenham commented that “ıb is 
unnecessary to consider what course this court would have adopted if that 
position had been proved '’; but from the expert evidence he was able to find 
that by the local law ‘‘money lent upon mortgage is, for the purposes of 
succession, considered as personal property or movables.” His choice of 
words makes 14 plain sacugh that he considered the mortgage to be personalty 
because English law said so; that he was relieved to find that the local law 
took the same view; and that he might well have rejected the local law if it 
had taken another view. 

58 Freke v. Lord Carbery, L.R. 16 Eq. 461, 467: things ‘‘ which are ambiguous 
in their nature.” 
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Lip service has since been paid to the rule where the property 
was in England **; but the point can properly arise only where 
the property to be classified is out of the jurisdiction (for other- 
wise the lea fori coincides with the lew situs) and the property has 
been foreign in only two contested English cases,” in neither of 
which was it even inquired how the foreign site would classify the 
property." Then came Macdonald v. Macdonald, a Scottish 
appeal to the House of Lords to which reference has already been 
made more than once, and which it is now necessary to study in 
detail. 


54 e.g., by Russell J., Re Berchtold, Berchtold v. Capron [1923] 1 Ch. 192, 
199: ‘It is conceded that whether particular property is a movable or an 
immovable 18 decided according to the lex situs.’ In view of the concessior 
this 18 not a decision, but that did not prevent Morton J. from saying, in 
Re Cutchiffe’s Will Trusts, Brewer v. Cutchffe [1940] Ch. 565, 571, that ‘' this 
tule... is... well settled, that the question whether particular property 
is a movable or an immovable is decided according to the lex stus: see for 
example Re Berchtold." In both cases the site was English. 

55 Re Moses, Moses v. Valentine [1908] 2 Ch. 295, where it was held that 
leaseholds in the Transvaal, left by an Englishman's will for life and over, 
should be enjoyed in specie and not sold, because they were immovable ard 
such was the law of the Transvaal: no mention was made of any Transvaal 
classification, Swinfen Eady J. simply accepting the authonty of Lord 
Selborne. Although it was forcefully argued, he ignored the contention that 
the controversy was really as to the testator's presumed intention, which ig 
not usually interpreted by the law of the site even for immovables—but tha 
1s a different pomt, on which now see Philipson-Stow v. Inland Revenue 
Commissioners [1960] 3 W.L.R. 1008 (H.L.) at p. 1080, per Lord Denning. 
In the other case, Re Hoyles, Row v. Jagg [1911] 1 Ch. 179, the Court of 
Appeal held that a mortgagee's interest in Ontarian land was immovable, so 
as to be subject to the Onisnaa law of mortmain, without any reference to 
Ontarian views on classification: Falconbndge (in 12 Can.B.R. 180, note 59) 
says that Ontarian classification was followed, but Farwell L.J.'3 own words, 
at p. 185, were as follows: ‘‘ Any argument founded on what would be the 
case if the law of Ontario required us to consider movables and immovables 
is merely hypothetical and has no application to the present case.'’ Palles B. 
in Lawson v. Inland Revenue Commissioners [1896] 2 Ir.R. 418, 484, said 
that he would have been willing to respect the site’s classification of Swiss 
and Australian mortgages; but as the law of the site was not in evidence 
this also was ‘hypothetical. Re Trepea Mmes [1960] 1 W.L.R. 1278 
(C.A.) was a case to which jurisdiction to decide title to miming rights in 
Yugoslavia was relevant: they were admitted to be immovable without any 
reference to Yugoslav law. And in Phill:pson-Siow v. Inland Revenue Com- 
missioners (above), where the immovable nature of land in South Africa 
subject to @ trust for sale was also admitted, the reference to the law of 
the site was dictated by statute. 

56 But in New South Wales it has been held that money in England which was 
the proceeds of a sale of English settled land was land because English law 
so classified it: Re Crook (1986) 86 8.R. 186. Bo also in Re Dalrymple 
Estate, Hogg v. Provincial Tax Commission [1941] 3 W.W.R. 606; [1941] 
4 D.L.R. 601 (two reports of the same case), where the Saskatchewan Court 
of Appeal classified a mortgage on British Columbian land as immovable on 
the strength of an affidavit that British Columbian law so classified it. In 
France the Court of Cassation accepted that a mining concession in Russia 
was movable property because Russian law said so—Messimy c. Enregistre- 
ment [1888] Dalloz, i, 65—but more recently the Paris Court of Appeal, 
having found that an American mining concession was immovable by 
American law, classified the rights of shareholders in such a concession as 
movable without reference to American law—see Robertson, p. 190 et seq. 

57 1932 8.C. 79 (H.L.). 
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This case was an action by a daughter for legitim, her Scottish 
father having left everything by will to his widow. By the law of 
Scotland she was entitled to legitim out of all his movable estate, 
and the original question was whether land in three Canadian 
provinces, and also a mortgage on Canadian land, were included 
in the movable estate. Hoyles’ case had evidently not been 
heard of north of the border, for the widow admitted that the 
mortgage was movable before the case reached the Lords °°: the 
only question then outstanding was the naked land. 

The daughter’s argument on the land was that its classification 
depended on the law of the site; that the law of the site had 
abolished the heir-at-law, and now distributed land undistinguished 
from movables among the next-of-kin; that the law of the site 
therefore regarded land as movable for the purpose of succession, 
and that it therefore fell to be regulated as the law of the Scottish 
domicile of the testator would regulate movables. 

It is hardly surprising that the House declined to accept a 
thesis that land was movable, however willing it might have been 
to call it personalty. Their Lordships were convinced that, 
although land might now devolve in the same way as movables, 
the Canadian provinces did not consider it to be movable, because 
they had not altered ‘‘ the rule that succession to land is regulated 
by the lew rei sitae ’’ °°; but the significant point was the expressed 
doubt whether it was open to the law of the site to regard land 
as movable.** This may have been technically obiter, but it is 
submitted that it would certainly be followed by any English judge 
to whose notice it was brought ®; and in that case it is the death- 
knell of the reference to the law of the site—at least in the sense 
commonly understood. 

For the truth is that the doctrine of reference to the law of 
the site has been completely misunderstood, partly by a verbal 
misapprehension, and partly by extending it to matters quite 
unknown to the civilians who invented it—and therefore not 
covered by their reasons. 

The first and fundamental error is to suppose that the distinc- 
tion between immovable and movable property is a distinction 
between immovable and movable things. True, the distinction is 
physical, but it is a distinction between position or site on the one 
hand and things on the other: the significant point about land is 
not the material soil, which can be carted away and replaced by 
other soil, but the geographical position from which, whatever 
the content of earth, the owner can exclude all others. The clarity 


58 [1911] 1 Ch. 179. 

59 1982 §.C. 79, 81 (H.L.). 

60 At p. 88. 

61 At p. 84, per Lord Tomlin; and, more strongly, at p. 89, per Lord Thankerton. 

62 This decision is not to be found in any English report or textbook, except 
Dicey—and the unwary might imagine from the illustration on p. 501, for 

whioh it ıs cited as authority, that ıt dealt with leaseholds. 
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of this distinction is obscured by the fact that the law (not nature) 
regards some things as so permanently annexed to the position or 
site that their ownership should pass with the ownership of the 
site. It is true that attempts are made to base this annexation 
also on nature, by defining as immovable what cannot be moved 
without being harmed "; but there are many things, such as farm- 
horses, fish and bee-hives, which cannot be accounted for by this 
definition and are yet regarded in many countries as immovable. 
In fact the categories of immovable and movable are neither 
wholly natural nor wholly artificial: the primary distinction is 
natural because position and things are naturally different con- 
cepts; but the annexation of things to a position is artificial, 
because no thing is physically so annexed to a position that it 
cannot by the exertion of adequate effort be detached from it. 
The primary distinction, being natural, is universal; but the 
annexation, being artificial, varies from law to law “: it was to 
deal with conflicts on this point, the question of annexation, that 
the reference to the law of the site was invented. In accurate 
language the rule was that wherever the law of the site governgd 
the site it should also determine what physical things should be 
dealt with as annexed to that site; and to this limited reference 
none of the objections apply that have been sketched above. 
This was also the kind of conflict that Story had in mind, a’ 
appears from the words that follow the flamboyant generalisation 
quoted above *; and it was Lord Selborne’s instinct that this rule 
was irrelevant to the dispute before him which made him exclude 
the classification of leaseholds from its operation.* 

The basis of the view expressed in Macdonald’s case ° that it is 
not open to the law of the site to classify land as movable is 
simply that it cannot say that position is not position. But it is 


e3 Bee Lalive, Transfer of Chattels, pp. 11-12. 

e4 In Ross v. Ross’ Trustees (Scotland), July 4, 1809, Fac.Coll. p. 877 of the 
1815 edition, to the argument that certain bonds were by nature movable 
property, the plaintiff replied at p. 880 that ‘‘there is nothing absurd in 
reducing all these things to a classification; but it is vain to contend that 
that classification 1s pointed out by nature itself.’ 

65 He continued: ‘‘ Bo that the question in all these cases is not so much what 
are or ought to be deemed es sua natura movables or not, as what are 
deemed so by the law of the place where they are situated. If they are there 
deemed part of the land, or annexed (as the common law would say) to the 
freehold, they must be so treated in every place in which any controversy 
shall arise respecting their nature and character."’ 

66 L.R. 16 Eq. 461, 467: “The attempt to mfer that things immovable in 
their nature are to be considered nosable constructively because the beneficial 
interest 1s allowed to go like the beneficial interest in and succession to 
movables, appears to me to be quite turnmg away Story’s doctrine from its 
real substance, which is this, that so strong 18 the force of the immovable 
character where ıt is found, that ıt will attract to itself prma facie things 
which are ambiguous, at least to the extent of obliging other nations to 
recognise the law of the place where the immovable property is situate, as 
entitled to lay down the rule with regard to those ambiguous things con- 
nected with ib.” 

67 1982 8.C. 79 (H.L.). 
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submitted that it is still English law that the law of the site would 
decide what is annexed to that position—whether, for instance, a 
semi-permanent exhibition pavilion should be classified as immov- 
able or movable.** It is further submitted that the same rule 
applies when the question relates to things like farm-horses, easily 
movable in fact but for the purposes of the law annexed to the 
farm they work: whether they are to be treated as immovable or 
not must depend on the law governing the site of the farm (by 
association with which, if at all, they are immovable), and not 
the law of the accidental situation of the horses if they happen to 
be temporarily elsewhere at the relevant time.®® It should how- 
ever be emphasised that they would be immovable only for the 
purpose for which the law of the site of the farm so regarded 
them: this would not prevent a purchaser from an unauthorised 
seller obtaining as good a title to them as to any other movable 
if the law of the place of delivery ™ said so. A certain difficulty 
admittedly arises where the law of the site does not separate 
property into two categories for succession, which was the position 
in Macdonald v. Macdonald,” and is almost universal nowadays. 
It is suggested that in that case the question of annexation should 
be resolved by a reference either to the law as it stood when a 
distinction was drawn or to an analogous distinction in some 
other department of the law. 

It is not only things, movable with ease or difficulty, which 
can be annexed to a site. If the question arose whether a right in 
an owner of land to use other land was annexed to the dominant 
hereditament so as to be immovable with it, it is submitted that 
that also should be referred to the law governing the site of the 
dominant hereditament. Again, a Scots heritable bond was before 
1868 "* regarded by Scots law as heritage, so that the benefit went 
to the heir to the creditor’s land and not to his heirs in mobilibus 
(or, as we should say south of the border, to the heir-at-law and 
not to the next-of-kin): this effect was produced by words in the 


88 They are movable in several American Btates—Cook, Logical and Legal 
Bases, p. 806—and also in German law—Wolff, 2nd ed., p. 602. An English 
court might admittedly be æ httle shocked at a law which, like the Custom of 
Artois, regarded ordinary houses as movable; but apparently this is still the 
law of Geneva where the house is built on another man's land—Lalive, 
Transfer of Chattels, p. 18, note 8. 

69 Graveson, 4th ed., pp. 89-40, giving the key of a house as example: contra 
Cook, Logical and Eegal Bases, p. 809 (supported by Dicey, 7th ed., p. 498); 
Robertson, pp. 205-211; Lahve, p. 16. The preference for the accidental site 
in all these authors arises from a misapprehension of the true reason for 
refermng to the mte. 

10 ie., in nearly every case the actual site of the thing. The validation (by a 
land of estoppel) of a ‘‘ subjectively ” invalid transaction is something quite 
different from the purposes for which objects are annexed to sites: the 
annexation is intended to control genuine situations, which it is the function 
of an estoppel to override—see the three German decisions cited by Robertson, 
p. 211 


1 1982 8.0. 79 ŒL.) 
72 Titles to Land Consolidation (Scotland) Act (81 & 82 Vict. c. 101), s. 117. 
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bond itself ‘* secluding executors.” It was not that the debt was 
secured on the debtor’s land, for it was not necessarily secured on 
particular land at all."* The English courts respected the Scottish 
classification,’ but not because the debtors were resident in Scot- 
land so that the debts could be given a fictitious site there ™: so 
far as any reason can be discerned it was that the heritable bond 
was a peculiarly Scottish institution.” 

This does not seem a very satisfactory solution; but it is 
perhaps analogous to the other possible source of conflict known 
to the civilians, namely a law which made a debt immovable not 
because of connection with any particular site but allegedly 
because the debtor was immovable, in other words when the 
debtor was the state. French rentes were regarded by French law 
as immovable for this reason, although money in the British funds 
was declared to be personalty by the statute authorising the issue 
of the ‘‘ annuities.” There is no question here of annexation to 
any land belonging to the creditor, but it is submitted that the 
native law’s classification should be respected ™ on the ground that 
the debts owe their existence to that law—a different ground 
altogether from respect for the law of the site. 

Further than that the civilian rule does not go, nor does its 
justification. It does not deal with differences between laws as to 
the extent of a right to a site—in English the size of the estate*— 
necessary to constitute the right immovable. The distinction 
between an estate for life, which is realty, and an estate for years, 
which is personalty, was quite unknown to the civilians; and the 
result of the English decisions is that on this point no reference 
is to be made to the law of the site. These decisions establish that 
once the physical property has been classified as immovable any 
Tight of ownership or possession of it, or otherwise to enjoy its 
profits, is also to be classified as immovable: such rights include a 


78 This was the position in Ross v. Ross’ Trustees (Scotland), July 4, 1809, 
Fac.Coll., p. 877 of the 1815 edition, where it was argued that such a bond 
was a personal bond coupled with a bequest to the heir to the land: the 
argument was rejected. In all the English cases, however, the bond seems 
to have been secured on particular land. 

T74 But of course without using the word ‘immovable '’—Glover v. Strothoff 
(1786: L.C.), 2 Bro.C.0. 88; Johnstone v. Baker (1817: M.R.), 4 Madd. 474, 
note; Jerningham v. Herbert (1820: M.R.), 4 Russ. 888; Allen v. Anderson 
(1846: V.-C.), 5 Hare 168: these decisions were accepted by Cozens- 
Hardy L.J., ın Re Fitzgerald, Surman v. Fitsgerald [1904] 1 Ch. 673, 588. 
Naturally the Scottish courts themselves classifted such bonds as heritage 
en evs of the personal law of the deceased creditor—Durie v. Coutts 
(1791), Mor. 4624; Drummond v. Drummond (1709: H.L.), 4 Paton 66. 

7™ As suggested by Dicey, Tth ed., p. 496; no Enghsh decimon relies on this, 
though it was the reason given in Ross’ case above, at p. 889. It is sub- 
mitted that ig would not have made the slightest difference that the debtor 
had moved to England after granting the bond. 

16 So in Johnstone v. Baker, above, an inquiry was directed of the Lord 
Advocate who should be entitled. 

™ Both were respected in the Scots decision of Hog v. Lashley or Hog (1791) 
8 Paton 247, 270. 
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leasehold "8; mining rights"; a rentcharge ®; the rights of a 
cestui que trust when the trust property is land ®; and an English 
legal mortgage **—that is, a mortgage making the mortgagee the 
freehold owner before 1925 or the owner of a long lease now. The 
case which decided that—or rather in which that opinion was 
expressed—also involves that where such a right in an immovable 
is inseparably joined to a movable right (the debt secured) the 
complex is immovable. 

It is also clear that a right against persons, even if indirectly 
connected with immovable property, is merely movable: thus a 
shareholder’s rights are wholly movable even though the com- 
pany’s property be immovable, and the same appears to be true of 
& partner’s rights.® But between these decided positions lies 
an area of uncertainty: there has for instance been no decision on 
an irrevocable licence. It is submitted that this would not be 
immovable, and consequently that an easement would not be 
immovable by reason of its being a right to use an immovable 
servient hereditament but only (as suggested above) if the law of 
the dominant hereditament so regarded it. It is further suggested 
that a right to have immovable property sold to pay a debt—that 
is, any kind of mortgage other than an English legal mortgage— 
should be classified as movable. Even if such a classification 


78 Freke v. Lord Carbery (1878) L.R. 16 Eq. 461; Pépin v. Bruyère [1902] 
1 Ch. 24 (C.A.). 

19 Bo admitted, Re Trepoa Mines [1960] 1 W.L.R. 1278 (C.A.). 

80 Chatfield v. Berohtoldi (1872) L.R. 7 Ch. 192 (Ch.App.). 

81 Philipson-Stow v. Inland Revenue Commissioners [1961] A.C. 727 (H.L.), 
where the land was subject to a trust for sale—a forttori where there is no 
such trust. Contra, Re Young [1042] V.L.R. 4 (Victoria). 

82 Re Hoyles, Row v. Jagg [1911] 1 Ch. 179 (0.A.). 

88 At least they are personalty—Forbes v. Steven (1870) L.R. 10 Eq. 178, whore 
the question was whether English legacy duty was due on the death of a 
partner in an English firm owning land in Bombay: if his mght had been 
directly to foreign land legacy duty would not have been chargeable. But it 
1s not clear how far this decision and others of its kind (it was in line with 
those treating as movable the right of a cestus que trust to land) have 
survived : Philspeon-Stow v. Inland Revenue Commissioners [1961] A.C. 
727 (H.L.). Buch a nght was found to be moveable by statute in Ontario— 
Re Ritchie [1942] 8 D.L.R. 880 (Ontario)\—but the word was used in the 
internal Scottish sense, corresponding to the English ‘‘ personal": the full 

hrase ıs ‘‘ personal or movable, and not real or heritable estate ''—now 
.8.0. 1960, Ch. 288, s. 23. 

84 Price v. Dewhurst (1888: L.C.App.) 4 My. & Cr. 8l1—a mortgage on land in 
St. Croix, which Lord Cottenham decided to be ‘' personal property or mov- 
ables *’ partly because the law of the site so classified 1t. So also Lawson v. 
Commisstoners of Inland Revenue [1896] 2 Ir.R. 418, where the property in 
apeaey was mortgages held by an Irishman on Swiss and Australian land— 

e Swiss mortgage was obviously not of the English legal type, but nothing 
is said of the type of the Australian one. The dispute was on the liability 
of the property to estate duty, but that in turn depended on whether ıt 
devolved by the deceased’s personal (Insh) law or by the law of the site. 
Palles B. expressed himself directly in terms of movables. This decision 
(but not Price v. Dewhurst) was cited in argument in Foyles’ case—[1911] 
1 Ch. 179—as showing that a mortgage was movable, and elicited from 
Farwell L.J. (at p. 182) the remark that ‘‘ that may be so for some purposes, 
but revenue cases have much less reference to actual facts than to the 
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were not accepted on the ground that the mortgagee’s right in the 
property is in itself not high enough to be classed as immovable, 
a strong argument would be that it is not high enough to out- 
weigh the purely personal nature of the debt to which it is acces- 
sory.® _Some support for this suggestion is to be found in the 
English decisions that when the same debt was secured both by a 
Scottish heritable bond and by an English personal bond, the 
complex descended as personalty.** And such a classification would 
at least have the convenient result of bringing English law into 
agreement with its continental neighbours. 

Another problem unknown to the civilians is that created by 
the English doctrine of conversion. There seems no reason to 
resist the decisions that no attention is to be paid, for the purpose 


exigencies of the Treasury." This is an odd sentiment in a judge, and one 
which he might have found it difficult to sustain if the two following Privy 
Council cases had been cited to him: they also decided that a mortgage was 
movable (using that word), but with the effect that the Revenue lost. These 
cases were Harding v. Commissioner of Stamps for Queensland [1898] A.C. 
769, where the mortgage was on Queensland land and may have been of the 
English legal type, and Lambe v. Manuel [1002] A.C. 68, which dealt with 
a hypothec on Quebec land—certainly not an English legal mortgage. Taicey 
(Tth ed., p. 499, note 25) comments on Harding's case that it ‘‘ was a taxation 
case, and of no value as an authority in the Conflict of Laws ''; but both 
these decisions, like Lawson's case, were founded on findings of the law by 
which the property devolved, irrespective of taxation, and the hability to 
taxation was merely a consequence. It was held in Ontario in 1941 by a 
single judge, following Hoyles’ case at one remove, that a mortgage of an 
unspecified type was immovable and therefore did not pass by a will bad in 
Ontanan form—Re Landry and Steinoff [1941] 1 D.L.R. 690—but the four 
[sic] other Canadian decisions cited by Dicey as following Hoyles’ case are 
hardly in point: Re Burke [1928] 1 D.L.R. 818 (Saskatchewan) was a case 
of land subject to a contract for sale, not a mortgage; Re Dalrymple Estate 
[1941] 3 W.W.R. 605 (sub nom. Hogg v. Provincial Tax Commisston [1941] 
i D.L.R. 501—the same case), was a case where Hoyles’ case was not cited, 
and the Saskatchewan Court of Appeal held & mortgage on British Columbian 
land to be immovable on an affidavit that British Columbian law so classified 
it, ın other words by a reference to the law of the site; while in Re Ritchre 
[1942] 8 D.L.R. 880 (Ontario), it was admitted that a mortgage was 
immovable, so that neither Hoyles' case nor any other was cited. oyles' 
case was followed by another single judge in New South Wales in another 
case of a mortgage of an unspecified type—Re Donelly (1927) 28 8.R. 34— 
but there are three Victorian decisions, one dictum on appeal from Victoria 
(by Dixon J.), and one New Zealand decision in the other direction, it bein 

specified in the New Zealand case (in argument) that a New Zealand 
mortgage was not like an English legal mortgage in that ıt lacked the 
essential right to foreclose: Re Ralston, Perpet Executors and Trustees 
Association v. Ralston [1906] V.L.R. 689; Re O'Neill, Humphries v. O'Neill 
[1922] N.Z.L.R. 468 (New Zealand, Full Court); McClelland v Trustees 
Ezecutors and Agency Co. (1996) 55 C.L.R. 488, 493 (High Court of Australia) 
(the dictum); Re Young [1942] V.L.R. 4; Re Williams [1945] V.L.R. 218 
(Full Court) In all these cases, except of course the first, Hoyles’ case was 
cited and not followed. 

85 Palles B., in Latwson’s case (above) at p. 485, defined the question aa 
“ whether the property is in character a debt with an accessory right to 
resort to the land for payment, or is in character an estate in land, measured 
by the amount of the debt.” 

88 Dowager Duchess of Buccleugh v. Hoare (1819: V.-C.), 4 Madd. 457; Cust 
v. Goring (1854: M.R.), 18 Beav. 883: in the first case the heritable bond 
was the first in time, being later fortified by an English personal bond; and 
in the second the sequence was reversed. 
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of classification, to any equitable conversion under the law of the 
site.®7 

But if no attention is to be paid for the purpose of choice of 
law to the internal classifications of any law likely to be chosen, 
it is impossible in England to avoid this after the law Has been 
chosen. The double classification must be accepted, but subject 
to the qualification that the law of the site, having no direct 
jurisdiction in the choice of categories or the assignment of pro- 
perty to any category, has on the contrary exclusive jurisdiction 
over the annexation of physical things to any site which it governs. 
Thus the lew fori having classified property as immovable, the law 
of the site may classify it as personalty; and conversely, the lew 
fori having classified property as movable the personal law of the 
owner may classify it as realty. But once the lew fori has classi- 
fied an object as movable on the ground that the law of no relevant 
site regards it as annexed to that site, then the personal law cannot 
treat it as immovable on the ground that it ought to be annexed 
to a site: no converse to this proposition is of course possible. 

he way is now clear for a restatement of the rule, reconciling 
all English decisions and also ancient learning, and at the same 
time (it is submitted) making moderate sense: 

.(1) Rights whose classification is a necessary preliminary to 
the choice of law are in an English court to be classified either as 
“ immovable ”? or as ‘f movable.” 

(2) “ Immovable right ” means any right of ownership, occupa- 
tion or drawing profits from any site, the site being taken as 
one with all things regarded by the law of that site as annexed to 
it for the purpose in hand, and probably means also any right 
which is the creature of positive law and is so classified by its 
creator. 

(8) “ Movable right ” means any other right. 

(4) After the controlling law has been selected, that law may 
classify the right differently, but not by way of treating as annexed 
to any site any thing which the law of that site does not annex 
to it. 


(5) As elsewhere in Private International Law, these rules do 
not apply in any situation differently controlled by English statute. 


J. A. CLARENCE SMITH. * 


87 Australian Mutual Provident Society v. Gregory (1908) 5 O.L.R. 615 (Austra- 
lian High Court); Re Berohtold, Berchtold v. Capron [1928] 1 Ch. 192 
(both cases of land subject to a trust for sale); the latter followed in Re 
Burke [1928] 1 D.L.R. 318 (Saskatchewan) (land subject to a contract to 
sell). An American decision is Paul's Estate, 154 Atl. 603 (1081) (Pennsyl- 
vania), where land subject to a contract to sell remained land so as to escape 
death duties. The other two American cases cited by Robertson—Clarke v. 
Clarke, 178 U.B. 186, and Norris v. Loyd, 188 Iowa 1056—are not strictly 
in point. 

* Attorney-General of Eritrea. 
Vou. 26 2 


MYSTERY AND MYSTIQUE IN THE 
BASIC NORM 


I 


Tue problem of the basic norm of legal orders was raised more than 
half a century ago, in the first edition of Sir John Salmond’s 
Jurisprudence (1902).* “* There must be found in every legal 
system,” said this seminal thinker, “ certain ultimate principles 
from which all others are derived, but which are themselves self- 
existent. Before there can be any talk of legal sources, there 
must be in existence some law which establishes them and gives 
them their authority.” Salmond added that the English rule that 
the Acts of Parliament have the force of law “ is legally ultimate ; 
its source is historical only, not legal.” When Hans Kelsen first 
directly mentioned the problem in his Das Problem der Softve- 
rdnitdt und die Theorie des Vélkerrechts (1920) this did not rescue 
Salmond’s pioneering thought from oblivion, for Kelsen was 
unaware of his predecessor.” . 
Kelsen’s initial statement of the idea of the basic norm is that 
the justification of a sentence such as “ The murderer ought to be 
punished by imprisonment,” cannot be by recourse to an is- 
factum, but involves recourse to a norm, an ought, which 
ultimately leads back the justification to what Kelsen called the 
“ origin-norm ” (Ursprungsnorm) or “ constitution in the legal- 
logical sense’? (Verfassung im rechtslogischen Sinne). ‘* This 
origin-norm,” he said, “is the hypothesis of every positive legal 
system, of every concrete legal or state order.” 3? Despite Kelsen’s 


1 See Salmond, op. ot., p. 110. In the Preface to his Hauptprobleme der 
Staatsrechtslehre (2nd ed., 1828), p. xv, Kelsen claims to have already fore- 
shadowed his ponton in 1918 in his "Zur Lehre vom öffentlichen Rechts- 
geschaft" (1913) 81 Archiv. des öff. Rechts 53, 190, as implicit in the distinc- 
hon between "the being” and ‘' the becoming ” of a legal norm. He also 
there claims to have ‘‘ presented clearly '’ the concept of “the basic norm ” 
itself ın his '' Reichegesets und Landesgesete nach daterretchischer Verfas- 
sung,” 83 Arch. des ff. Rechts 202 at p. 216 et seq. “ Of course, without 
the distinction developed later between the basic norm as the constitution in 
the legal-logical sense and constitution in the positive law sense.” Kelsen 
there also acknowledged A. Verdross’ account in 1916 of the basic norm as & 
hypothesis for comprehending the positive law material, in a manner 
analogous to a hypothesis in natural science. (Problem der Rechts- 
unterworfenheit des Gesetzgebers ” (1916) 45 Juristische Blatter 471 et seq.); 
as well as contributions to the basic norm theory made by L. Pitamic and 
A. Merkl. 

All this however only underlines the point in the text above. 

2 In the Kelsemte context we owe the reminder of Salmond's contribution to 
W. Ebenstein, The Pure Theory of Law (1945), p. 91. 

8 Op. oit., at p. 88n. Kelen in 1960 credits the doctrine to analysis of the 
procedure always employed for knowledge (Erkenntnis) of positive law (Reine 
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repeated statements and restatements up to the present day, his 
whole idea of the basic norm still remains shrouded in mystery, 
which has produced a wealth of interpretations and criticisms. 
But in their turn these have bred confusion as often as they have 
removed it and have not abated contemporary juristic concern. 
On the contrary, the problem of the basic norm has recently been 
vigorously and frontally approached by a number of writers.‘ 

It is because this item is so obviously on the current agenda of 
jurisprudence, and is obviously in an ill state for consideration, 
that we have felt warranted in publishing this present article. Its 
concern is not to criticise Kelsen’s substantive thought or to 
endorse or differ from the various criticisms of it to which we shall 
refer. It is rather to expose some of the sources within the body 
of Kelsenite expression, both of certain confusions at the heart 
of Kelsen’s position which have provoked his critics, and of the 
deepening of these confusions which have often followed their 
criticisms. Our purpose, in short, is neither to blaze a trail, nor 
to call for a retracing of steps; it is the more limited purpose of 
clearing a blockage around which there is an increasing threat that 
significant scholarly communication must wholly break down.’ 


e al 


The threatening blockage is not, we believe, one single obstacle. 
It is rather the accumulation and entanglement of a congeries of 
ambiguities, and uncertainties, each of which prevents the 
clarification of some of the others. Like a majestic log jam on the 
St. Lawrence they tend to turn a spacious highway into a blind 
alley, and each log itself from something that moves to its destina- 
tion, to a joint inhibitor of all movement whatsoever. The 
ambiguities and uncertainties of which we speak are in the 
ewposés by Kelsen himself. It may be well for this reason to try 
to state Kelsen’s doctrine of it in all ‘ purity ” by expressing the 
essential feature of Kelsen’s position as to the basic norm without 
any critical interpositions, in his own words wherever possible. 
In contrast to its early incidental treatment above mentioned, 
the basic norm idea is already full-fledged and even central in the 


Rechtslehre (2nd ed., 1960), p. 200, here cited as ‘' Rechtslehre (1960) °’). 
Early in his Allgemeine Staatslehre (1925) 250, here cited as ‘' Staatslehre "’ 
(and a his Reine Rechtslehre (lst ed., 1084), p. 67, here cited as ‘‘ Rechts- 
lehre (1084) "’), he said it ‘‘ corresponds to some extent to the concept of the 
original contract or the social contract constituting the State” basing the 
unity of the state order. He does not refer at all to Salmond, even in 1960. 
And see below, note 85. 

4 Bee the next section. 

5 Nor are we concerned with mere linguistic or literary problems, of which of 
course the best known concerns the fact that Kelsen'’s ‘'‘ basic norm " is not 
at the base but at the apex of the hierarchy of norms, by which he represents 
a legal system. Kolsen’s work is full of figures of speech, often attractive, if 
sometimes misleading. But there is no harm in this particular one, save the 
uncomfortable sensation of being head over heels. 
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Allgemeine Staatslehre (1925). It is referred to by the names 
“ basic norm ” (Grundnorm), “ origin-norm ’? (Ursprungsnorm), 
and *‘ constitution in the legal-logical sense’? (Verfassung im 
rechtslogischen Sinne).° Kelsen says that the basic norm ‘“ brings 
about the unity of the system ” (page 84), and “‘ founds the 
system of the legal order.” It has for its typical content, he wrote, 
that an authority, a source of law, is set up whose expressions have 
to obtain as valid: behave as the legal authority—the monarch, 
the popular assembly, the parliament, ete.—commands; so runs, 
simplified for clarity’s sake, the basic norm ” (page 99). 

Of its nature and place in relation to the legal order concerned, 
Kelsen said at this time that it is “ a hypothetical norm which 
actually (eigentlich) does not stand inside the systems of positive 
legal propositions (Rechtssdtze) but first of all founds these 
systems; it is not an enacted (gesetzte) norm but a presupposed 
(vorausgesetzte) norm; it is only this norm which constitutes the 
unity of the enacted norms.” ‘Kelsen proceeds to say that ‘* the 
basic norm . . . must be introduced by legal cognition,” * as a 
hypothesis . . . in order that the material to be conceived as*law 
. .. could at all be apprehended as elements of the same system of 
‘law °.” There is, he said, a correlation between the hypothesis 
and the material which this hypothesis governs. ‘‘ The hypothesis 
is here determined according to the material governed by it as the 
material is determined according to the hypothesis’; and he 
thinks this also to be so in the realm of cognition of natural 
sciences.” 

The hierarchy of the legal order, Kelsen further says, ‘‘ runs 
into the basic norm which founds the unity of the legal order in 
its self-movement. Setting up first of all a law-creating organ, 
it forms (bildet) the constitution in a legal-logical sense. And the 
legislature which has been thus created (geschaffen), by enacting 
norms which regulate the legislation itself, forms (bildet)—as the 
next step—the constitution in the positive law sense ”?” (page 249). 

On the present matter the Reine Rechtslehre (1984) brought 
only minor clarifications. The basic norm, it is there said, imports 


© See, ¢.g., Staatslehre, pp. 84, 99, 104 and 249. 

7 In the Staatslehre the hypothetical character of the basic norm seems to be 
linked with the problem of the relations between international law and the 
state law. ‘'If one departs from the primacy of the international legal order, 
then there must be discoverable in its field a positive legal norm which sets 
up the highest legal authority of the single State legal orders. ... In other 
words, what is a legal-theoretical hypothesis from the standpoint of the 
primacy of the State legal order is from the standpoint of the primacy of the 
international ea order a positive legal norm. The legal-theoretical pre- 
supposition which founds the unity is, as it were, pushed up (hinausgeschoben) 
one step higher; it is the basic norm which constitutes the international legal 
order and with it the unity of the total legal system—origin-hypothesis of 
international Jaw."’ See Staatslehre, p. 126. Sed quaere his final meanmg? 
See infra, Question B. 
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“the setting up of the fundamental fact-situation (Grundtatbe- 
stand) of law-creation. It is the starting-point of a procedure; it 
has a completely formal-dynamic character. From this basic norm 
the single norms of the legal system cannot be deduced ” (page 
64). And further, ‘‘ when the various norms of a legal system are 
referred back to a basic norm, this happens in the manner that 
it is shown that the creation of a single norm has taken place in 
accordance (entsprechend) with the basic norm ” (page 65). Most 
notable here is that Kelsen wrote of the “ validity ” of the basic 
norm, as well as of the legal order, “ Under the presupposition ” 
he wrote “‘ that the basic norm is valid, the legal order on which 
it rests is also valid,” and ‘ since it is not created in the legal 
procedure, it is valid not as a positive legal norm ” (page 66). 

The restatement of these doctrines in General Theory of Law 
and State (1946) is marked by some apparent substantial develop- 
ments. The “ question as to the reason (of validity) of a norm ” 
he now wrote, was closely related to the question, ‘‘ What is it 
that makes a system out of a multitude of norms? ”, That a 
norm belongs to a certain normative order “ can be tested only 
by ascertaining that it derives its validity from the basic norm 
constituting the order.” The basic norm is “ the last reason of 
valjdity within the normative system .. .” 8 According to the 
nature of the basie norm, Kelsen distinguished “ two different 
types of . . . normative systems: static and dynamic systems. 
Within an order of the first kind the norms are ‘ valid’... by 
virtue of their contents: Their contents have an immediately 
evident quality that guarantees their validity, or, in other terms: 
the norms are valid because of their inherent appeal.” The norms 
have this quality because they are derivable from a basic norm 
“as the particular is derivable from the general ” (page 112). 
Natural law, Kelsen thought, “tends to be a static system of 
norms ” whereas “‘ positive law, whose basic norm consists in the 
delegation of a law-making authority, constitutes a dynamic 
system.” However, ‘‘ to the extent that natural law theory ceases 
to develop its natural order according to a static principle and 
substitutes a dynamic one, that is, as it is impelled to introduce 
the principle of delegation because it has to realise itself in appli- 
cation to actual human conditions, it imperceptibly changes into 
positive law ” (page 400). 

Since a positive legal order is a dynamic system, its basic 
norm “is nothing but the fundamental rule according to which 
various norms of the order are to be created.” Yet “ the particu- 
lar norms of the legal order cannot be logically deduced from this 


8 ‘' The quest for the reason of validity of ẹ norm is not—hke the quest for the 
cause and an effect—e regressus ad infinitum; ... a last or first cause has no 
place within a system of natural reality.” See General Theory of Law and 
State (transl. by A. Wedberg, 1946), p. 111, here cited as '' General Theory." 
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basic norm... They are to be created by a special act of will, not 
concluded from a premise by an intellectual operation ” (page 114). 


‘<The basic norm,’’ Kelsen asserted in 1946, 

“ig not the arbitrary product of juristic imagination. Its 
content is determined by facts. The function of the basic 
norm is to make possible the normative interpretation of 
certain facts, and that means, the interpretation of facts as 
the creation and application of valid norms. Legal norms... 
are considered valid only if they belong to an order which is 
by and large efficacious. Therefore, the content of a basic 
norm is determined by the facts through which an order is 
created and applied, to which the behaviour of the individuals 
regulated by this order, by and large, conforms.” 


Kelsen proceeds to say that “ it is not required that the actual 
behaviour of individuals be in absolute conformity with the order.”’ 


** A normative order loses its validity when reality no longer 
corresponds to it, at least to a certain degree. The validity 
of a legal order is thus dependent upon its agreement with 
reality, upon its ‘ efficacy.’ The relationship which exists 
between the validity and efficacy of a legal order—it is, so to 
speak, the tension between the ‘ought’ and ‘ is ’—can be 
determined only by an upper and lower borderline. The 
agreement must neither exceed a certain maximum nor fall 
below a certain minimum.’’ 


Kelsen also provided in General Theory of Law and State more 
detailed formulations of basic norms than in his earlier works. 
“ Expressed in the form of a legal norm,” Kelsen says, the basic 
norm of the legal order of a single state (or of a national legal 
order) is as follows: ‘‘ Coercive acts ought to be carried out only 
under the conditions and in the way determined by the ‘ fathers ° 
of the constitution or the organs delegated by them ” (page 116). 
The basic norm of international law, he said, is as follows: ‘“‘ The 
States ought to behave as they have customarily behaved ” (page 
869). The basic norm of a national legal order, Kelsen added, 


“ does not imply that it is impossible to go beyond that 
norm. Certainly one may ask why one has to respect the 
first constitution as a binding norm. The answer might be 
that the fathers of the first constitution were empowered by 
God.” The characteristic of so-called legal positivism is, how- 
ever, that it dispenses with any such religious justification of 
the legal order. The ultimate hypothesis of positivism is the 
norm authorising the historically first legislator. The whole 
function of this basic norm is to confer law-creating power 
on the acts of the first legislator and on all the other acts 
based on the first act ” (page 116). 


® For fuller discussion see H. Kelsen, ‘II Fondamento della Validità del 
Diritto”’ (1057) 40 Riv. di Dir. Intern. 407, at p. 502 ef seq. (transl. G. 
Arangio-Ruiz). 
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The second edition of the Reine Rechtslehre (1960) is mainly 
notable, in the present context, for purported clarifications aimed 
to clear away, if not the misunderstandings of critics, then at any 
rate certain disapproved interpretations. 

Kelsen here says that the basic norm provides the foundation 
* for construing (deuten) the subjective meaning ” of certain acts 
of human will “ as their objective meaning ” (page 205). Because 
the basic norm “is not a willed norm, not even willed by legal 
science, but only a thought norm, legal science does not arrogate a 
norm-creating authority with the ascertainment of the basic 
norm.’’ 


“ Legal science does not prescribe that the commands of the 
constitution givers ought to be obeyed. It remains cognition, 
even in its epistemological ascertainment that the basic norm 
is the condition under which the subjective meaning of the 
constitution-giving act and the subjective meaning of the acts 
done according to the constitution are interpreted as their 
objective meaning (page 208)... . Upon the question, Who 
presupposes the basic norm?—The Pure Theory of Law 
answers: whoever interprets the subjective meaning of the 
constitution-giving acts and that of the acts performed accor- 
ding to the constitution as their objective meaning, that is, 
«as an objectively valid norm ” (pages 208-209n). 


He now explicitly rejects, ostensibly to remove misunderstand- 
ings, interpretations according to which the basic norm is inside 
the legal order, or can be construed out of the positive-law 
materials as being implicitly given in them. He declares flatly that 
the basic norm is “ actually ‘ outside the constitution ’ ” (pages 
207-208n). In an effort to attain greater precision he reformulated 
the basic norm of a national legal order as follows: “ Coercive acts 
ought to be carried out under the conditions and in the manner, 
which is determined by the historically first State constitution and 
the norms enacted according to it. (In abbreviated form: One 
ought to behave as the constitution prescribes ) ” (pages 208-204). 
He now states that of the international legal order as: ‘ The 
states, i.e., the governments of the states, ought to behave in 
their mutual relations, or coercion of state against state ought to 
be exercised, under conditions and in a manner corresponding to 
a given custom of the states.” This, he says, is “ the legal-logical 
constitution of international law ” (page 222). 


sane 


Kelsen’s doctrine of the basic norm, though recognised as signifi- 
cant, was not accepted without hesitations and questionings even 
by pupils of Kelsen. It was probably the penetration of the late 
Hersch Lauterpacht’s criticism as to the relation between the 
basic norm and the actual facts of human behaviour in the 


40 THE MODERN LAW REVIEW Vou. 26 


particular society which led Kelsen to make quite explicit in 
1946 that the “ content ” of the ‘ basic norm ” is ‘‘ determined 
by facts.” Lauterpacht had pointed out in 1988 that “ there 
must be a certain parallelism ” between what is and what ought 
to be.” “4The tension between the factual and normative must 
not be too great (if the fundamental rule is to retain its useful- 
ness), just as it ought not to be too small (if law is to remain a 
normative as distinct from a natural science).’° The present writer 
drew out the implications of this in 1946, notably that the notions 
of “too great’? and ‘‘too small” would require reference to 
some non-legal norms of judgment, as well as to the facts.** 
And H. L. A. Hart has recently stressed that Kelsen’s characterisa- 
tion of the “ basic norm,” for instance as ‘‘ hypothetical ” and 
* postulated” and “existing in the juristie consciousness,” 
“ obscures, if it is not actually inconsistent with, the point... 
that the question what the criteria of legal validity in any legal 
system are is a question of fact. It is a factual question though 
it is one about the existence and content of a rule.” 1? 

The same point had already been made by one of Kelgen’s 
pupils and colleagues in Vienna, the late Felix Kaufmann, pro- 
ceeding from the analogy drawn by Kelsen between his “ basic 
norm ” and the most general (and therefore ultimate) principles of 
physics, on which the unity of the system of knowledge of physics 
was based. He pointed out that if this analogy of Kelsen’s was 
correct then all that Kelsen could mean by speaking of the 
‘“‘ validity *? of the basic norm was its ‘* heuristic fitness ”’ 
(heuristische Tauglichkeit). ‘‘ Validity ” in this sense means that 
it is apt for allowing phenomena to be apprehended as a unity, 
just as the “‘ validity ” of the ultimate principles of physics means 
only they “‘ make it possible to apprehend the physical happenings 
as a law-governed unity.” ’* Accordingly it seems that for Kauf- 
mann the “ basic norm ” was not (as it is for Kelsen) a norm, 
but rather the totality of the criteria by recourse to which we 
determine whether norms belong to a particular legal order. He 
preferred to call it the “‘ positivity criterion ’’ (Positivitdtskrite- 
rium), and to understand it as the definition of the concept ‘ law 
according to a definite legal order.” And Kelsen’s Estonian 


10 See H. Lauterpacht, ‘‘ Kelsen's Pure Theory of Law" in W. I. Jennings 
(ed.), Modern Theories of Law (1983), p. 111. Kelsen’s later statement of 
the need for the legal order to be ‘' by and large '' “ efficacious '’ in order to 
be ‘‘ valid ” seems a response to this criticism. 

11 Stone, The Province and Function of Law (1946), p. 106 (here cited as 
“ Stone, Province (1946) ’’). 

12 H. L. A. Hart, The Concept of Law (1061), p. 246. 

13 See F. Kaufmann, Methodenlehre der Soztalwissenschaften (1986), p. 207. 

14 See F. Kaufmann, ‘' Juristischer und sostologischer Reohtsbegrif," in A. 
Verdrosa (ed.), Gesellschaft, Staat und Recht: Festschrift Hang Kelsen sum 
60 Geburtstag gewidmet (1981), pp. 1, 80 et seg. esp. 35, 40. See also O. 
Bondy, “ Logical and Epistemological Problems in Legal Philosophy " (1951) 
20 Australasian Journal of Philosophy 81 at p. 92. 
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follower, Artur-Tõeleid Kliimann, reached the same point,“ for 
all practical purposes, by still a different way. He pointed out 
that the ‘‘ basic norm ” as “a norm-logical fundamental norm ” 
was “ illogical in the sense that from it as a metajuridical entity 
it is impossible to derive anything juridical through . . - logical 
procedures.” He concluded that Kelsen’s basic norm was inca- 
pable of explaining the law or the legal order as being positive; 
rather it would be requisite to explain this norm itself as a 
positive norm.’® And he thought it was a mere thought-construct 
postulated to save Kelsen’s theory from “logical openness.” 
Kelsen’s dislike of such ‘ openness ” is, of course, well known. 

Another main line of comment on the basic norm idea is 
characterised by the present writer’s view in 1946, that “ the 
Kelsenite inquiry . . . is essentially into the law as a logical 
system,” so that “ neither Kelsen nor Austin needs to argue that 
actual law does or ought to conform to their logical schemes,” 
and that it was an error for Kelsen to overlook this.1* We still 
believe this to be the correct way of stating this criticism. But its 
gist has more recently been taken up by Dennis Lloyd and Graham 
Hughes in a rather exceptionable form. The former says that 
there may be more than one basic norm to a given legal order, 
which may even (as within one constitutional instrument) be in 
“< ifreconcilable conflict,” but that “ until these conflicts arise and 
the legal order is disrupted, there is nonetheless a legal order in 
existence.” 18 Hughes states the point even more extremely, 
asserting against Kelsen that “‘ mature and highly ordered systems 
of law have subsisted under the greatest confusion as to basic 
rules or fundamental norms.” He instances the Roman legal 
order before the Principate, between the death of Nero and the 
accession of Vespasian, as an illustration of this; as charac- 
terised by competing and overlapping legislative powers, in con- 
stant struggle for ‘‘ supreme power ’? (which when achieved was 
only temporary and uneasy) by seeking to “ amass sufficient sup- 
port in the mob.” 1? These are proper criticisms of much that 
Kelsen has written; but only because in the view of the present 
writer Kelsen has often overstepped the limits of his own dis- 
course.*° For within these he might well reply to both these 


18 Oiguskord (The Legal Order), published in Estonian (1939). We are 
indebted for this pomt to I. Tammelo, “ Artur-Tdelerd Kliimanns Rechts- 
theorie ' (1950) 89 Archiv für Rechis- und Sozialphilosophie, pp. 90-101. 

16 Bee A.-T. Kliimann, op. cit., above, note 15, at pp. 89, 41. Perhaps Kelsen'’s 
distinction between static snd dynamic normative systema developed in 
General Theory, pp. 112-118, and his insistence (Rechtslehre (1960), p. 207) 
that “ positivity of a legal norm does not rest on the basic norm” are a 
response to this kind of criticism. 

17 Btone, Province (1946), p. 110. 

18 Bee D. Lloyd, Introduction to Jurisprudence (1959), p. 804. 

19 Bee G. Hughes, '‘ The Existence of a Legal System’ (1960) 85 New York 
University L.R. 1001 at p. 1012. 

20 Conceivably also, but not very sensibly in view of his stress on unity, Kelsen 
might save his single basic norm by formulating the normative content of the 
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critics that if a supposed “ basic norm”? was in irreconcilable 
conflict with itself, it was not what he was talking about; nor was 
a society in which there was no identifiable source of norm-creating 
power. 

More significant was the neglected observation of the late 
R. T. E. Latham in 1989 that the ‘‘ basic norm ” idea was more 
difficult of use in cognising a common law system, because of the 
general inductive approach of lawyers and judges to legal prob- 
lems. This explained, he thought, why Dicey could not cite a 
single case to support squarely the norm of parliamentary 
supremacy. And this seems to be the main point, though inde- 
pendently reached and too widely stated, of M. P. Golding, that 
“c rational reconstruction ” of a legal system ‘‘ can be done only 
piecemeal, step-by-step fashion. It begins at the bottom and 
works its way towards the top.” Mr. Golding’s conclusion is that 
c There is no a priori reason for maintaining that there is a single, 
specific Basic Norm which is assumed by all the lawmaking 
officials of the territory,” nor is the identity and content of such 
a norm a datum, nor (he thinks) need there be only one sugh.”* 
But here again the present writer would say that if Kelsen had 
always respected the limits of his own discourse, the comment 
would merely have amounted to a statement of these limits rather 
than a criticism of his theory. . 

Finally, Professor Hart has declared himself “ mystified ” by 
the fact that, on the one hand, “ Kelsen’s basic norm has in a 
sense always the same content; for it is, in all legal systems, 
simply the rule that the constitution or those * who laid down the 
first constitution ° ought to be obeyed °’; and that, on the other 
hand, Kelsen insists on the “ needless reduplication ’’ that there 
is ‘a further rule to the effect that the constitution (or those 
who ‘laid it down °’) are obeyed.” This amounts, Hart thinks, 
to speaking of a rule that the rule laying down the criteria of 
validity shall be obeyed.** 

This glance at some principal criticisms of Kelsen’s “‘ basic 
norm ” notion has a limited purpose—namely, to lay a foundation 
for linking the resulting controversies with the ambiguities and 
uncertainties in Kelsen’s own versions which it is the main object 
of this article to expose. The following section will show that 
Kelsen can probably vouch passages from his own work to rebut 
each offered point of criticism. But it will equally show that 


relevant part of the constitution by way of a disjunction as follows: ‘‘ Behave 
in accordance with what is prescribed the authority A, or the authority B, 
or the authority C, etc.'' This could still be forced into the form of Kelsen’s 
basic norm: ‘‘ One pa to behave in accordance with what the constitution 
prescribes,” for the above disjunctive fundamental norm 18 in one sense & 
norm of a constitution. 

21 See M. P. Golding, ‘‘ Kelsen and the Concept of ‘ Tegal System '’’ (1961) 47 
Archio fur Rechts- und Somalphilosophse 855 at pp. i 

22 See H. L. A. Hart, op. cit., pp. 245-246. His reference 1s to the General 
Theory, pp. xv, 113, 116 and Bb. 
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there are still other passages which could nevertheless sustain 
the criticism by way of surrebuttal. Hart’s immediately preceding 
point, for example, will be seen more clearly, and in a different 
light in the context of our immediately following questions A, B 
and C. The points in which he follows Lauterpacht, Kaufmann, 
Tammelo,* Kliimann, and the present writer 24 may be seen to 
turn on the questions B, E, and F. The common drive of Lloyd 
and Hughes is seen to turn on a basic uncertainty in Kelsen as to 
his overall enterprise, on which question B in particular is focused. 
It will also readily be seen that many of the issues raised in these 
questions are interlocked, and it should therefore be expected that 
the false issues arising from Kelsen’s own vacillations and inadver- 
tencies will be no less so. Our hope is that if we can get even a 
glimpse of these relations, we may forestall much cross-purposed 
discussion of spurious problems, in which the master’s divergent 
versions endlessly chase each other’s tails. 


IV 


Fragebogen zur Grundnorm: A Basic Quiz on the Basic Norm. 
The questions on which this section is structured will serve their 
full. purpose even if Professor Kelsen is not concerned to answer 
them. He may, indeed, think that they are a muddying of waters 
which are really crystal-clear, and regret them as raising unwar- 
ranted complications. Or he may remain unperturbed in the belief 
that really thorough students of all his works will find for them- 
selves the necessary answers and vindications. We are convinced 
that in any case the posing of these questions is necessary and 
fruitful. In the first place, they promote a stocktaking of the 
perplexities of any use of the ‘‘ basic norm ” concept: And for 
this problem, which is by its nature at the outer frontiers of legal 
cognition, beyond the ways which either lawyers or jurisprudents 
habitually tread and amid the “ aporetics ° of the legal order, 
the unavoidable perplexities are so great that we should avoid 
the avoidable ones. But apart from this stocktaking, the questions 
also serve the purpose of exposing how precisely (or unprecisely) 
Kelsen has offered an answer to these perplexities. In this way 
they may, in the long run, quiet issues which are not worth further 
debating, and allow intellectual energy to concentrate on more 
fruitful ones. 

A. What is the semantic import of the other names by which 
Kelsen also sometimes calls the entity which he usually calls 
“ basic norm”? (Grundnorm),®* in particular the names “ origin- 
28 I. Tammelo, Drei rechtsphilosophische Aufsdtze (1948), p. 18. 

24 Bee J. Stone, Province (1946), pp. 95-98, 105-107. 
25 Bee H. Kelsen, Das Problem der Souveranstdt und die Theorie des Volker- 


rechts (1920), p. 83; Staatslehre, pp. 84, 99, 249 and later writings, in which 
“basic norm "’ is still the most frequently occurring, but ‘‘ ongin-norm"' and 


t constitution in the legal-logical sense "' also still occur. 
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norm”? (Ursprungsnorm) and “‘ constitution in legal-logical 
sense ” (Verfassung im rechtslogischen Sinne)? 

While it would appear that Kelsen intends by all of these 
names to refer to one and the same entity, they are not all seman- 
tically apt for this purpose. The adjective ‘‘ basic *’ indeed is 
itself inapt for a norm which Kelsenite theory places at the top 
of the pyramid of hierarchy of norms. ‘“‘ Apex ’”? norm would be 
far more appropriate; especially, as we shall see, because this 
would still leave in Kelsen’s ambiguous use of the term “ basic 
norm ” a residue of meaning to which that term is less semanti- 
cally incongruous. Second, the term “ origin-norm,”’ implying 
clarity and precision of source, seems at odds with Kelsen’s insis- 
tence that the ‘ basic” norm is merely hypothetical or pre- 
supposed,” as well as with his frequent assertion that it is outside 
the system of legal norms altogether. Third, the phrase ‘‘ consti- 
tution in the legal-logical sense ” also bears troublesome semantic 
baggage in several ways. The word “ constitution °” connotes a 
plurality of norms, not a single norm. Moreover, it is a term in 
regular lawyers’? usage not necessarily implying what “ basic 
norm ’? implies. Moreover, the import of “ legal-logical *’ suggests 
that the ‘* basic norm ” is a logical principle (which it is not and 
which Kelsen also denies that it is), and that subordinate norms 
also can be derived from it through logical procedures (which they 
cannot, and which Kelsen also denies that they can). 

If, as seems the case, all of these cardinal terms for Kelsen’s 
most cardinal ideas are inapt in different ways for conveying what 
he has in mind, the possibility must be left open that what Kelsen 
himself has in mind may also be not very clear, and may in 
particular embrace, without adequate articulation, different entities 
serving various functions. Our other questions will offer much 
support to this possibility. 

B. Does Kelsen offer the “ basic norm”? as a device whereby 
jurisprudents can comprehend a legal order as a whole, that is, as 
an intellectual construct to aid cognition? Or does he offer it as 
the Ursprungsnorm in which lawyers are to find the source of 
validity of all the norms of a legal system? To use another of 
Kelsen’s pairs, is its nature ‘“‘ legal-logical ” (‘‘ transcendental- 
logical ”) or is it “ legal’? Is it his view, consequentially on this 
that the ** basic norm ” is a part of a legal order (which location I 
here dub “ intrasystemic ’’), the apew as it were of the hierarchy 
of legal norms? Or is it his view that the “ basic norm ” is not a 
part of the legal order (which location I here dub “ ewtra- 
systemic ’?), but is merely a proposition presupposed by the legal 
order directing us to obey ‘‘ the constitution in the legal sense ”? 
(The latter, rather than the “ basic norm,” would then appear to 


26 See, for example, General Theory, p. 806; Rechtslehre (1960), pp. 9, 47. 


Jan. 1968 MYSTERY AND MYSTIQUE IN THE BASIC NORM 45 


be the norm or complex of norms which is at the apew of the 
hierarchy of legal norms.) 

Even in his early works Kelsen can be found to have declared 
that ‘‘ the basic norm does not stand inside the system of positive 
legal propositions,” °? and that because the basic norm -“ is not 
created in the legal procedure,” it “‘ is valid not as a positive legal 
norm.” ?8 Yet from then up to the present he has regularly 
attributed functions to the basic norm which implied that this 
norm was a part of the respective legal order. He has kept on 
saying that this norm brings about the unity of the legal system,” 
not merely of the legal scholar’s cognition of the legal system. 
He has said that the hierarchy of legal norms ‘‘ runs into the basic 
norm,” and that this basic norm “ sets up . . . a law-creating 
organ.” °° The norms of a legal order cannot comfortably run 
into a mere thought-construct of the legal scholar, and it would 
be very quaint for a thought-construct to set up a law-creating 
organ. And the fact that the later Kelsen found it necessary to 
repudiate the idea that his theory gives to jurisprudents norm- 
creating power, suggests that he too has felt discomfort at the 
implications of his own language." 

Moreover, unless Kelsen means to say that his “ basic norm ”’ 
is intrasystemic, despite the fact that he explicitly insists that it is 
extrasystemic, what sense does it make for him to assert repeatedly 
that it is the ‘‘ highest norm ” of a normative system? 3? We can 
speak of something being higher or lower than something else 
only when the entities thus compared belong to the same or a 
parallel order. So that unless Kelsen’s hierarchy of norms repre- 
sents something non-legal altogether, we must apparently assume 
that his “ basic norm ” is part of the hierarchy of legal norms, 
that is, intrasystemic. Indeed in the very same sentence he also 
says it is the ‘last reason of validity within the normative 
system.”’ 88 

A goodly part of the controversies in this matter turn on 
whether we take the ‘‘ basic norm ” to mean what is implied in 
the operations which Kelsen purports to execute with it. (Judging 
from these, it would appear to be intrasystemic, and its content 
socially conditioned.) Or whether we are to take seriously Kelsen’s 
explicit assertions about it, notably about its location and 


27 Bee Staatslehre, p. 104. 

28 Rechtslehre (1960), p. 66. 

29 Staatslehre, p. 84. 

80 Ibid. p. 249. 

31 Of. also General Theory, p. 118, where Kelsen is concerned to insist that the 
various norms of a “ dynamio ” system, such as a legal order, “ cannot be 
obtained from the basic norm by any intellectual operation." 

32 Bee General Theory, p. 111. 

38 See above, note 8. Emphasis here is supplied. 
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content.*4 (These would make it extrasystemic and not socially 
determined.) Is Kelsen to be read subject to the maxim plus 
valet agere quam dicere? A particular difficulty in this matter 
seems to spring from the fact that in his earlier writings Kelsen 
(as he himself belatedly recognised in 1960) long failed to make 
a clear distinction between a proposition about law and a legal 
norm (or proposition of law), both of which he often ran together 
in the term “ Rechtssatz.’?*5 And one disastrous effect of this, 
of which many confusing and wide-ranging implications still persist 
despite his peccavi, is his mixing up of the respective tasks of the 
lawyer and the jurisprudent theoretician."* 


C. What is the precise import of Kelsen’s formulation of the 
basic norm? Is it intended to express a uniform basic norm for 
all legal orders (e.g., “ The constitution in the legal sense ought to 
be obeyed.) (Here called “‘ Version No. I’)? Or is it intended 
merely as a statement matria with a blank to be differently filled 
in for each legal order? 


In the latter case—Is it of the pattern—‘ The constitution in 
the legal sense of—(Instruction: Here insert “ Legal Order A,” 
or “ Legal Order B,” etc.) ought to be obeyed.” (Here called 
Version No. II)? Or is it of the pattern “ Norms—(Instruction: 
Here incorporate the norm or norms which make up the constitu- 
tion of the particular Legal Order A, or B, etc., in question) ought 
to be obeyed” (here called Version No. III) ?*" 

H. L. A. Hart’s comment, that ‘‘ Kelsen’s basic norm has in 
a sense always the same content,” is sound as against Version I, 
but not as against Version II nor (a fortiori) against Version III. 
On the other hand, his criticism that Kelsen’s “‘ basic norm ” is a 
needless ‘‘ reduplication ’’ of the “ constitution ’? of the legal order 
in question seems absolutely correct as to Version III, since this 
really identifies the “ basic norm ” with the ‘ constitution ” of 


84 H. Ofstad, ‘* The Descriptive Definition of the Concept ‘Legal Norm'.. .” 
(1950) Theoria, Vol. 16, pt. u, 118 at p. 121, who observes that on certain 
matters ‘it is not exolnded that the author may have thought clearly what 
he only expressed badly.” 

35 Bee the footnote admission on the capital point in Rechtslehre (1960), p. 88. 
The distinction was left confused even in General Theory, where he still 
uses language which fails to discriminate clearly between a proposition of 
law and a proposition about law. Cf. M. D. Golding. article cited above, 
note 21 at p. 360. 

30 Yet in the same work on p. 209 he is still claiming that ‘‘ the doctrine of the 
basic norm is the result of an analysis of the procedure which knowledge of 
positive Jaw has employed at all times." 

37 Using the substance of Kelsen's abbreviated form of the basic norm from 
Rechtslehre (1960), p. 204: "One ought to behave as the constitution 


prescribes."’ The formula, as it stands, may represent an identical legal 
norm for all legal orders, or it may be mtended as, ‘‘ One ought to behave 
as the constitution of . . . prescribes," representing a kind of matrix of the 


basic norm, in which the blank would be filled in separately for cach legal 
order, of France, or Austria or the United Kingdom, etc. Still a third 
possibility as we shall see is that what are incorporated mto the blank are 
the actual provisions of the ‘‘ constitution ’’ of legal order. 
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the given legal order; but only qualiftedly so as against Versions I 
and II. For under these versions Kelsen could show a kind of 
aesthetic ‘f need ’? for a “‘ basic norm ” in order to cognise the 
various national legal orders as existing under an assumed “ world 
legal order.’? 


D. What are the phenomena by reference to which the n 
of the basic norm, and in particular those attributing norm- 
creating competence, are determined? Are they emclusively emis- 
tential facts of social life and behaviour in a given community? 
Or do they include along with such facts non-legal normative (e.g., 
ethico-political) judgments? Or are the contents of the basic norm 
implied in, or in some way to be deduced from, the ewisting norms 
of the particular legal order? If the last, then how is this possible 
in view of the fact that the “legal order” can (ew hypothesi 
Kelseniensi) only be identified by reference to its basic norm? 


Kelsen’s requirement for a legal system that it shall “ by and 
large ”? be “ efficacious ” points to the first alternative,*® whereas 
his conception of the basic norm as a presupposed or (possibly) a 
hypothetical norm *® may point to the second alternative. This 
alternative was perhaps best expressed by Ilmar Tammelo in 
1948, when he argued that the ‘‘ basic norm ” is a kind of norm 
“ which is implicitly given in the texts of the statutes, and the 
forms of expression of customary law, and can be construed out 
of the elaboration of the positive law materials.” 4 And Kelsen 
apparently thought in 1960 that this possibility was important 
enough to warrant an express rejection of it.‘ If this rejection 
were final then there would be left only the possibility of deter- 
mination by factual phenomena or by non-legal normative judg- 
ments or both, as Lauterpacht and Hart, as well as this writer, 
have argued. Further questions would then present themselves 
about the “‘ purity ” of Kelsen’s method. 


E. What precisely does Kelsen mean by saying that the basic 
norm is a “ hypothesis ”? or that it is “* hypothesised ”? or “ hypo- 
thetical ”? Are these the same thing or are they related but not 
identical notions? Or are they the same notion applied to different 
entities (i.e., “ basic norm ”? in two senses)? Or both of these? 


If Kelsen’s ‘‘ basic norm ” is literally a hypothesis, then it 
cannot strictly speaking be a norm. It may be permissible to 


38 See, 6g., Rechtslehre (1960), pp. 219-221, and What Is Justice? (1957), 
209, 224: ‘The principle of effectiveness ıs the panera! basic norm [stc!] 
that juristic thinking assumes whenever it acknowledges a set of norms as 
the valid constitution of a particular state. This norm may be formulated 
as follows: Men ought to behave in conformity with a legal order only if 
this legal order as a whole is effective.” 

39 See, ¢.g., Rechtslehre (1960), pp. 9, 46 et seq. 

40 I. Tammelo, Dret rechisphtlosophische Aufsatze (1948, author's transl.), p. 13. 
The possibility 18 also referred to in Stone, Province (1946), p. 108, along 
with the consequential question. 

41 Rechtslehre (1960), p. 207. 
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speak of a norm as hypothesised (or hypothetical in that sense) ; 
but scarcely of a norm as a hypothesis. A hypothesis however 
tentative is still a thesis, and is certainly not a ‘f norm ” in any 
of Kelsen’s senses of something prescriptive, or a ‘* depsychologised 
command,” #? or a proposition with an imperative or prescriptive 
import. Yet we are prevented from dismissing this difficulty as a 
mere lapsus linguae by the fact that in the very context Kelsen 
describes the “‘ basic norm ” of a national legal order as a hypo- 
thesis “ expressed in the form of a legal norm.” ** Admittedly 
what he may mean by these words may be what Felix Kaufmann 
called a “ positivity criterion,” and such a criterion may con- 
ceivably not be a norm at all. But that still leaves Kelsen’s 
insistence that it is both a hypothesis and a norm as a chronic 
focus of confusion. 

If, on the other hand, we adopt the interpretation that Kelsen’s 
“ basic norm ” is a hypothesised (or hypothetical) norm, this too 
presents problems. If the analogy for legal science is to the 
hypothesis of a natural science, should not the basic norm of a 
given legal order cease to be hypothetical once it is proved 
tenable? If, on the other hand, this hypothetical characte? is 
meant to be analogous to the axiomatic principles of natural 
science, Kelsen’s desire to insist that other norms cannot be 
deduced from the basic norm ** seems out of place. For it is the 
function of such axioms at least to serve as major premises in 
deductive systems. 


F. What quite does Kelsen mean when he says that the 
validity of the basic norm of a legal order is presupposed? Does he 
mean that the validity of this norm has still to be established, but 
must be established by reference to some higher norms which are 
not the concern of the lawyer or jurisprudent? Or does he mean 
that the validity of this norm has still to be established, but must 
be established by reference to criteria which may not be norms at 
all, but rather some kind of facts which again would not be the 
concern of the lawyer or jurisprudent? 


Both alternatives, while they might not be inconsistent with 
any technical Kelsenite doctrine, seem entirely at odds, as this 
writer pointed out in 1946, with the Kelsenite pretension that 
sociological jurisprudence (and presumably also the theory of 
justice) depend on the conclusions of the pure theory of law, 


42 Bee General Theory, p. 85. 

48 Bee tbid., p. 116. Moreover, of course, the basic norm is not sanction- 
stipulating, ın the sense in which, at moments of full advertence, Kelsen Jays 
this down as essential for a legal norm. The basic norm would therefore, 
according to Rechtslehre (1960), pp. 51-59, have to be some form of 
‘‘dependent’’ (‘‘unselbstandige'") (or as Austin would have said, 
oe ") legal norm. Cf. M. P. Golding, article cited above, note 21 
at p. 877. 

44 Bee, 6.g., N. Hartmann, 2 Ethics, p. TO (transl. S. Coit, 1932). 

45 See, for example, Rechtslehre (1984). p. 64, General Theory, p. 114. 
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rather than vice versa. The efficaciousness of the norms of a legal 
order which he admits to be required for “ the validity ” of the 
order would seem to make sociological inquiry almost the pre- 
ordinated discipline. In fact, of course, such a rivalry for 
preordination is vain. Each discipline presupposes the other in 
certain respects and depends upon it in others. 

A related problem is the sense in which it is proper to speak 
of the “ validity ” of a legal order, and (in whatever sense (if any) 
this is proper) whether it can also be proper (and in what sense) 
for Kelsen also to speak of the “‘ validity ” of its basic norm.*® 
Clearly these senses must be different from the ordinary one in 
which Kelsen speaks of a norm of a legal system as being valid 
because it is made conformably to the “‘ basic norm.” The “ basic 
norm ”° cannot be “ the reason ” for its own validity. And if 
there are criteria by reference to which this “ validity ” may be 
judged, they are not lawyers’ or jurisprudents’ business, nor there- 
fore is ‘ validity ” in this sense. This is perhaps what Kelsen 
means to convey when saying its ‘‘ validity ” is “ presupposed.” 
But even with this allowance it still seems an oddity to speak of 
the °“ validity ” of “ the legal order,” assuming this to be a 
self-contained order, and not one subordinate to another.‘7 In any 
strict Kelsenite sense one should say that a legal order either 
exists, or it does not exist, and not that is “ valid ” or “ invalid.” 
But perhaps what Kelsen means is only that the legal order which 
has a “ basic norm ” which is “ valid,” in some sense legally and 
jurisprudentially irrelevant, is a valid legal order. And perhaps 
all this is but an appropriately obscure example of the contem- 
porary juristic relevance of the adage, veritas norma sua et falsi. 


G. What is the bearing of Kelsen’s purity postulate on his idea 
of the basic norm? Is the method of cognition of the basic norm 
intended to be “ pure ”? Or does Kelsen’s hankering to keep the 
basic norm “ outside ” the legal system imply that the cognition 
of it is also methodologically outside the competence of the pure 
theorist of law? 


The first alternative must be rejected. Obviously the task of 
cognising the basic norm is different toto coelo from that which 
concerns its subordinate norms. Yet the second alternative is also 
doubtful. The basic norm appears to be eminently a concern with 
which Kelsen’s Pure Theory of Law has struggled. Perhaps the 
escape from this dilemma is to say that there is no cognising of 
the basic norm at all, and that therefore for Kelsen the question of 
the application of his purity postulate does not here arise at all. 


46 e.g., in Rechtslehre (1960), p. 219. 

47 Kelsen’s statements about the meaning of the word "validity," e.g., in 
General Theory, pp. 30, 89 and 165, are not very helpful. To speak of 
“specific existence” and "binding force’? of norms is to illuminate 
obscurus per obscuriorem. Cf. M. P. Golding, article cited above, note 21 
at p. 368. 
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But in that case the Kelsenite theory of law could either never 
have an application to any actual system of law, or it would have 
to * choose ” a basic norm to be presupposed by lawyers or juris- 
prudents, through a “ Ghicksfall der Intuition,” an unreasoned- 
even-when-apt guess at it. But the latter is scarcely possible. 
The act of presupposing a “* basic norm »” ig, it is true, an act of 
will, and not cognitive; yet the search for what is to be pre- 
supposed, or is presupposable, seems incorrigibly a matter of 
cognition, involving method in thinking. 


Vv 


The questions above posed do not exhaust the mysteries of 
Kelsen’s vision of the basic norm, much less the aporias, the 
“ waylessness,”’ of the whole subject of the basic norm itself. 
Even if some of them are not as void of answers as the writer 
tends to think, he is confident that sufficient of them are so to 
show that intellectual traffic along this road will not get anywhere 
without much radical self-questioning on quite preliminary 
matters, by those who are eager to debate the final ones. Pending 
this, even amid Kelsen’s most attractive polemics about these final 
matters, we should remember that it is precisely Kelsen’s own 
writings which are the source of the more basic confusions. 

We said in opening that our design in this paper was not to 
take substantive issue with Kelsen’s thought. As to this, the 
present writer has already taken his main positions in The Province 
and Function of Law, and these will be elaborated elsewhere in 
the light of Kelsen’s later works. Nor is it even necessary to the 
present purpose that Kelsen should himself make the choices which 
are essential if the intellectual traffic blocked and snarled around 
some of his central notions is to make further progress. It will be 
sufficient if scholars, who have hitherto striven conscientiously to 
break through, should find (as we have done) that the answerless 
questions which we have raised help to clear our minds as to why 
the strivings are so often vain. If we can then explore each of 
the possibilities raised by our questions, without too much confu- 
sion and cross-purposes, all the better. Yet, also, if we should 
decide that even this is an unpromising venture, the frustrations 
of trying minutely to analyse what is still inchoate may end, and 
energies turned to better purposes. 

Jurus SToNE.* 


* B.A., D.O.L., LL.M., 8.J.D.; Challis Professor of Jurisprudence and International 
Law, University of Sydney. 


ATTACHMENT OF WAGES 


Tux principle of the security of the wage packet has been the 
subject of considerable attack in recent years. National Insurance 
contributions and P.A.Y.E. are well established, automatic deduc- 
tions from gross wages. Even the recent Payment of Wages by 
Cheque Act, 1960, was seen by some as an attack upon the right 
to earnings. The most important recent measure, however, is 
the Maintenance Orders Act, 1958, by which power is given to 
attach the earnings of defaulters under maintenance orders. This 
legislation followed a period in which the use of attachment proce- 
dure had been considered in several different fields. It was recog- 
nised as an important departure and a potentially dangerous 
precedent. In the debate on the second reading the Home 
Secretary said, 


» People may ask whether, when we are introducing this Bill 
for the attachment of wages, we are to extend the principle of 
attachment to such matters as civil debt, hire purchase agree- 
ments, fines or any other purposes . . . it is not the intention 

+ of the Government to extend attachment to any of these 
things or any other purpose.” 1 

The maintenance order was thought to be a’ special case in which 
the use of attachment could be justified. Both sides of industry 
seemed to reject attachment as a device. Nevertheless, it is a 
system in wider use in Scotland and suggestions for its extension 
in England have been made, and are still being urged.* It is the 
purpose of this article to examine the present legal position, and 
to consider the arguments for and against wider use of attachment. 

“ The Trade Union movement thought that it had seen the 

end of attachment and that the inviolability of the pay packet 
had been secured by two measures.” ? These are the Attachment 
of Wages (Abolition) Act, 1870, and the Truck Act, 1887. 
Although the protection against attachment is regarded as comple- 
mentary to the truck system it is separate from it. In fact, 
attachment as a process was not introduced until the Common Law 
Procedure Act, 1854, whereas the first general regulation of truck 
was 1881. In 1870, the Wages Attachment (Abolition) Act pro- 
vided that ‘‘ no order for the attachment of wages of any servant, 
labourer or workman shall be made by the judge of any court of 
record or inferior court.” * The Act passed through both Houses 
1 579 H.C.Deb., col. 1545, 

2 1061 Conference—National Union of Shopkeepers. 

3 Anthony Greenwood, m.p., on the debate in the Second Reading of the same 

Bull. 579 H.C.Deb., col. 1556. 


t s, 1. Stephen J. ın Booth v. Traill (1884) 12 Q.B.D. 8 at p. 9 expressed the 
view that the Act was not intended to apply to the High Court. 
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of Parliament without debate; so Hansard does not indicate the 
reasons for the measure. There are other more specialised limita- 
tions contained in various statutes. 

Before examining these limitations the process of attachment 
itself must be considered. The present position is based on R.S.C., 
Ord. 45, for High Court proceedings and the Common Law Pro- 
cedure Act, 1854, for inferior courts. Under Order 45 there is a 
judicial discretion, on the application of a judgment creditor, to 
order the attachment of all debts owing or accruing to the judg- 
ment debtor which are in the hands of third parties, called 
garnishees. This process applies to salaries ° and wages” which 
are due, subject to the various statutory limitations. It applies 
to fees which have been earned by a professional man.® There 
is no limit on the amount attachable, and an order can embrace 
the whole of a fund in the garnishee’s hands. It is, then, poten- 
tially a method by which the whole of wages earned and owing 
can be diverted into the judgment creditor’s hands. Limitations 
upon this wide power are obviously required to protect the 
imprudent wage earner. 

A general rule which serves in practice as a most important 
limitation is that future debts cannot be attached. So in Holmes 
v. Millage ° the judgment creditor asked that a receiver be appoin- 
ted so that the future earnings of the defendant debtor could be 
seized. The respondent was the Paris correspondent of the Daily 
Chronicle at a weekly salary of eight guineas. By affidavit he 
declared that this was the sole means of support of himself and 
his family. The Court of Appeal reversed the appointment of a 
receiver and declared that it had no power to enforce satisfaction 
of a judgment debt by appointing a receiver of the future earnings 
of the debtor. Counsel for the appellant underlined the weakness of 
garnishee proceedings for his purpose when he said, “ Legally, 
each weekly payment would be subject to attachment by garnishee 
order when due, though practically it is impossible to attach it 
before it is paid.” The limiting effect of this rule is illustrated by 
Hall v. Pritchett.1° The debtor here was Medical Officer of 
Health for Huddersfield and he was paid £260 per annum in 
quarterly instalments. For convenience he received £20 16s. 8d. 
monthly. The order, made on June 15 by the county court, was 
for the attachment of “‘ £20 16s. 8d. or so much thereof as should 
be due on June 80.’? This order was set aside on the ground 


5 Although this statute was repealed, its application to the County Palatine of 
Lancaster and to inferior courts was saved—Statate Law Revision and Civil 
Procedure Act, 1888, now re-enacted as s. 209, Supreme Court of Judicature 
(Consolidation) Act, 1925. 

e Gordon v. Jennings (1882) 9 Q.B.D. 45. 

1 Marks v. Booth (1891) 90 L.T.Jo. 802. 

8 Edmunds v. Edmunds [1904] P. 862; O'Driscoll v. Manchester Insurance 
Committee [1915] 3 K.B. 499. 

9 [1898] 1 Q.B. 561. 

10 (1878) 8 Q.B.D. 216. 
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that future earnings could not be attached. An even more remark- 
able example is Mapelson v. Sears. The debtor was a music hall 
performer; the debt was £180 to be paid for a week’s appearance 
in Liverpoo] from May 15. The garnishee order was obtained on 
May 17. The order was set aside on the ground that no debt 
became due until the expiration of the week. On May 17 there was 
no sum against which the order could be made. The contract 
was such that it could not be said that money was due for the days 
of the week already worked. 

It follows from this rule that only two situations are important 
to the creditor seeking to attach earnings. These are where a 
salary is paid in large amounts at periodic intervals, say quarterly, 
and secondly where a worker has periodic payments, such as 
bonuses, which are accumulated into fairly substantial sums before 
being paid over. Even in the first type of situation there may 
well be a practice of paying regular amounts in advance of legal 
entitlement. This will defeat the intending attachment by dissi- 
pating the sum available, and the difficulty of securing an order 
between the debt falling due and its being paid over is considerable. 

The limitation which appears to be regarded by the Trade 
Unions as vital protection for their members is the Attachment of 
Wages (Abolition) Act, 1870, which protects “ servants, labourers, 
or workmen.” Although there has been little judicial consideration 
of this phrase the cases which followed fairly soon after the Act 
indicate that a restrictive interpretation is to be adopted. In 
Marks v. Booth ™ a clerk was held to be outside the definition. 
In Gordon v. Jennings ** a company secretary earning £200 per 
annum was also held not to be protected. In that case Grove J. 
said that “ taking the collocation of the word ‘ servant’ with 
“workman ’ and ‘ labourer’ it is obvious that the reasonable 
application of the Act is to persons of small means—to servants 
such as labourers and workmen receiving small wages at short 
periods.” 14 Lopes J. considered that the object of the Act was 
to exempt from liability to attachment ‘‘ persons who would be 
likely to be deprived of their daily means of subsistence by having 
their earnings attached in the hands of their employers.” 15 The 
use of this criterion, that is, of the principle of the protection of 
basic subsistence, is to be found in parallel situations. Thus an 
assignment of all future earnings was held to be contrary to public 
policy in Horwood v. Millars Timber & Trading Company, Ltd.,*® 
and in the Scottish law of arrestment a basic sum per week is 


11 (1911) 105 L.T. 689. 
12 (1891) 90 L.T.Jo. 802. 
13 (1882) 9 Q.B.D. 45. 
14 Ibid. at p. 46. 

15 Ibid. at p. 47. 

16 [1916] 2 K.B. 44. 
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excepted from liability to arrestment.” Similarly, under the 
Maintenance Orders Act, 1958, itself there is a provision for a 
“‘ protected earnings rate,” which ensures that the weekly sum 
taken home by the worker whose wage is attached cannot fall 
below a-sum to be determined by the court. 

If the judicial attitude displayed in these cases were to be 
followed today it is hard to assess what categories of worker, or 
size of wage, would be included under the protection. It is fair 
to say that the Act may be taken as applying only to the lower 
classes of wage earner. Whether skilled workers or clerical workers 
as a whole are covered is a question which could only be tested by 
modern litigation. It might well be that the earlier cases and 
tests established in them could be distinguished on the ground that 
social conditions are considerably changed. There must remain, 
however, a strong presumption that they are not protected. 

There is a fairly large body of specialised exceptions from 
attachment of wages and pensions. Most important of these excep- 
tions are those applying to wages of merchant seamen’? and the 
royal forces. The pensions of the forces and of the poliçe al 
are similarly protected, as are payments of weekly sums, or lump 
sums to redeem such entitlement, under the system of Workmen’s 
Compensation.?? A similar protection, although not strictly 
relating to wages, may be of great importance to the working mùn. 
Funds in the Post Office Savings Bank are exempt.’* None of 
these provisions gives rise to any general principle and detailed 
consideration seems unnecessary. 

The wider use in Scotland of a similar system called arrestment 
may be urged as a point in favour of greater use of attachment. 
The Scottish system differs from attachment principally in that 
arrestment is restricted only as far as the first four pounds * of 
the wages of “ labourers, farm servants, manufacturers and work- 
people.” #® Even this limitation does not apply to “< decrees for 
alimentary allowances or payments or for rates and taxes imposed 
by law.” 2* It is interesting to note that the reform was introduced 
to deal with great evils that had arisen from the system.’ Many 
of the exempted funds are similar to those in England, e.g., 
seamen’s wages,?® pay and pensions of royal forces. Also there is 
a general exemption for alimentary debts which includes wages 


17 1870 20s., 1924 35s., 1960 80s. 

18 g, 6. 

19 Merchant Shipping Act, 1804, s. 168 (1). 

20 Army Act, Air Force Act, 1954, s. 208. 

21 Police Pension Act, 1021, s. 14 (1). 

22 National Insurance (Industrial Injuries) Act, 1946, s. 89. 
23 Post Office Savings Bank Act, 1861, s. 11. 

24 Wages Arrestment Limitation (Amendment) (Scotland) Act, 1960. 
25 Wages Arrestment Limitation (Scotland) Act, 1960, s. 1. 
26 Ibid. a. 4. 

37 Ibid. preamble. 

28 Merchant Shipping Act, 1894, s. 168 (1). 
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and salaries paid by the Crown *® and salaries of those holding 
public offices.*° The important factor, however, is that much 
greater use is made of the system than its English equivalent. It 
is, for example, a common way for local authorities to enforce rate 
payments. Procedure is simple and applies to debts. of £20 
before any action is taken in the courts and to debts of any amount 
after a court order to pay. The Sheriff’s officer serves a warrant 
upon the third party who then has to hand over the money, 
retaining, where wages are concerned, the statutorily protected 
sum which he pays to the debtor. If there is no voluntary handing 
over by the third party an act of furthcoming is available to 
enforce this. 

The system of attachment has been considered in England, as 
a method of execution, by a number of committees. In the field 
of Family Law it was considered by the Royal Commissions of 
1912 ** and 195]-55.°? In relation to fines and short terms of 
imprisonment it was considered by Departmental Committees in 
1984 = and 1957.** 

Ihe arguments put to the Fischer Williams Committee in 1984 
were summarised by the Royal Commission of 1951-55 which 
found the arguments on the subject before them were little 
changed. Both employers’ and workers’ representatives were 
hostile to attachment chiefly for the following reasons. The process 
of deductions was an inconvenience to an employer and this would 
tend to cause the worker’s dismissal. It may be added that simi- 
larly it would prejudice the job-seeker. Attachment was felt to be 
a barrier to good industrial relationships and there was a general 
feeling, which is very hard to justify logically, that it is an attack 
on the income of the wage-earner. It seems unnecessary to under- 
line that it is the prior conduct rather than the process of execution 
which is to blame for this. Two points of importance in practice are 
that the unemployed worker and the casual worker would escape 
the rigour of execution by this method and so the system would 
discriminate unfairly against the regular wage-earner. This is a 
valid attack although the choice of expression is unfortunate since 
it is the casual worker who escapes responsibility whereas the 
regular earner is merely made to meet his responsibility. The 
system does not penalise the regular worker, it merely gives his 
less steady colleague an advantage which is not deserved. On 


29 Muloerne v. The Admiralty, 1926 8.C. 842. 

30 A professor: Laidlaw v. Wyld, 1801 M.App.Arrestment 4; a parish minister: 
Learmouth v. Paterson (1858) 20 D. 418. 

31 Gorrell Commission, Cd. 6478. 

32 Royal Commission on Marriage and Divorce, Cmd. 9678. 

38 Fischer Williams, Departmental Committee on the Imprisonment by Courts of 
Jurisdiction in default of Payment of Fines and other sums of money. Cmd. 
4649, 

34 Report of the Advisory Committee on the Treatment of Offenders: Alternatives 
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balance it was felt that the fact that certain people would escape 
the application was not a serious obstacle because generally they 
would do so only at periods when there were not funds to meet 
the obligation. 

The principal arguments in favour of the system were that it 
was a method by which a man could be made to meet his important 
social obligations. The alternative of imprisonment is most 
unsatisfactory. 

Although the 1955 Royal Commission rejected the proposal 
to introduce attachment, the 1957 Advisory Council on the Treat- 
ment of Offenders in its report on Alternatives to Short Terms of 
Imprisonment took the other view. This opinion was restricted 
to ‘* maintenance and similar orders.” It even said that “ attach- 
ment should not be used for enforcing other civil debts or fines, 
to which wholly different considerations apply.” 3 

These considerations and their consequences are not dealt with 
explicitly. The principal factor in the report was the desire to 
reduce the number of defaulting husbands sent to prison. One of 
the reasons for this was said to be the danger of contaminasion 
of these committed persons by contact with criminals. The system 
of imprisonment was said to be futile and wasteful. It was utterly 
rejected in these words: “ The social and economic consequences 
of the present system are so lamentable that we cannot feel it 
right to deny to the courts an opportunity of making the defaulter 
pay without sending him to prison.”’ ° 

But there is nothing here which does not apply equally to civil 
debts. If imprisonment is futile and wasteful, if it offers a chance 
of criminal contamination, then it does so to any persons com- 
mitted to prison for non-payment of debt. It seems clear that the 
distinction between maintenance payments and other debts cannot 
be justified upon these grounds. 

However, the maintenance of wife and family can be said to 
be special in that it is an intimate personal obligation undertaken 
` by the father and failure to carry this out leads eventually to a 
double charge on the state—imprisonment for the father and 
National Assistance for the family. Again the double charge is a 
regular feature of imprisonment and although a social scale of 
obligations might give special place to this payment to wife and 
children, there are good cases along similar lines to be made out 
for other payments. Affiliation orders, orders to contribute to the 
upkeep of children in the care of local authorities are two obliga- 
tions which might well be afforded as a high priority. Other 
obligations such as taxes, rates or council house rents have a 
social background which it could be urged differentiate them from 
normal civil debt, and carry grounds for priority. It may be said 
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that unlike the commercial debts where the trader runs the risk 
of bad debts, there is a special social obligation in these examples. 


CONCLUSIONS 


It is to be concluded that the chief obstacle to the wider use of 
attachment is the hostility of both sides of industry. It is doubtful 
in fact, whether this hostility is well founded. The trouble and 
expense of such a system may well be overstated now that deduc- 
tions from wages are a commonplace. The difficulties envisaged 
in labour-management relationship may be more serious but the 
present system involves disadvantages such as communications 
from creditors with visits during working hours and the worker’s 
avoidance of creditors involving perhaps absences from work which 
may outweigh the possibility of ill-feeling. There are, morever, 
some payments, particularly those by fathers for their illegitimate 
children or for their children in the care of the local authority 
which have high social claims for the protection of attachment. 
The present disadvantage of ultimate imprisonment with its cost 
and dangers, and these are present whatever the source of the 
debt in question, is a serious consideration to be placed against 
any argument opposing wider use of attachment. 

*The present position is not perhaps as legally sound as the 
unions imagine. It is probably true to say that a large proportion 
of their members could be held to be outside the protection of the 
1870 Act and that only the inability to attach future earnings is 
a serious obstacle to its wider use. It may well be that wider use, 
with a carefully chosen figure of protected earnings, adjusted auto- 
matically to the cost of living, and further safeguarded by judicial 
discretion would be of great advantage. It, is interesting to note 
that in Scotland, ‘‘ where the arrestment is of wages, only the 
wages due at the time of the arrestment are arrested and if the 
debt is at all large, further arrestments are necessary, but in 
practice agreement is usually reached and deductions made from 
wages without legal action.” 3! It might well be that extension in 
England could lead to such accord. . 

J. C. Woop.* 


87 Ibid, para. 48, 
* LL.M., Benior Lecturer in Law in the University of Sheffield. 


STATUTES 


Toe Pree-tivnes Acr, 1962 


Tue Pipe-lines Act, 1962, enables the Minister of Power to control 
the development of cross-country pipe-lines, to control the con- 
struction, operation and maintenance of pipe-lines in the interests 
of public safety, and compulsorily to acquire land, or rights over 
land, including land belonging to statutory undertakers,’ for the 
benefit of private bodies, such as oil companies, which have 
acquired in some respects the status of public utilities. The rail- 
way building age of the nineteenth century may be repeated by 
the pipe-line building age of the twentieth century. 


Private Bills 


It had become apparent that a number of Private Bills were géing 
to be presented to Parliament by oil companies and similar 
concerns to acquire statutory authority to lay pipe-lines, particu- 
larly in order to obtain compulsory powers of acquisition of land 
and rights where negotiation failed.” Private Bill procedure is 
expensive, tedious, fortuitous in its operation, does not provide 
objectors with suitable opportunities for objection, and is essen- 
tially piecemeal. The prospect of local authorities hoping to 
obtain a few extra powers on the sly and of pipe-line companies 
hoping to steal a march on their rivals is not particularly edifying, 
and the advent of general legislation conferring power on the 
Minister to formulate and apply some sort of co-ordinated national 
policy in such a potentially important matter as pipe-line 
development must surely be welcome. 

A House of Commons committee reported in 1960* that the 
Private Bill procedure did not enable full protection to be given 
to owners, lessees and occupiers in order to safeguard their interests 
where a pipe-line was to be constructed and accordingly recom- 
mended that no further private bills for pipe-lines should be 
passed. The committee also recommended that pipe-lines should 
be authorised by Provisional Order, suggesting that a public 
inquiry should be held before the Order was made and the Order 
itself should be confirmed by a Provisional Order Bill. The first 
recommendation has led to the Pipe-lines Act, 1962; the second, 


110 & 11 Eliz. 2, c. 58. 

2 Sched. I, Part I, para. 8. 

3 See, e.g., the Esso Petroleum Company Act, 1961. 

4 Special Report of the Select Committee on the Esso Petroleum Company Bill 
1959-1960 (280) Vol. IV. 
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with the implicit idea of a public inquiry every time, has not been 
followed. 


Private Enterprise 


The Act naturally enough reflects the political decision of the 
Government that. pipe-line development should remain in private 
enterprise hands, apart from pipe-lines belonging to the Govern- 
ment itself ° and statutory undertakers such as the gas, electricity, 
atomic and railway authorities, which are not controlled by the 
Minister of Power.° Accordingly the Minister can say that a pipe- 
line shall not go from A to B—and he has “* power in his discretion 
to grant the application or to refuse it ’? "—but he cannot say that 
a pipe-line shall go from C to D. As with planning, the Minister’s 
powers are essentially of a negative character, enabling him to 
stop bad development but not enabling him to promote and 
encourage desirable development. However, it is open to the 
Minister to refuse an application to build a pipe-line from A to B 
but let it be known to the applicant that a fresh application to 
build from C to D or from A to C or from B to D would be favour- 
ably received. It would not appear to be proper for the Minister 
to grant permission to build from A to B on the condition that 
another line, perhaps some sort of extension, is built from B to 
C ‘or D, for the power to impose conditions relates to safety 
matters.® 

Another interesting modification of the private enterprise basis 
is the power, embodied in the Act,® which the Minister has to 
require a pipe-line owner to afford sharing facilities to other 
persons, without unfair discrimination in the matter of charges 
and commodities carried and so on, so long as the owner of the 
pipe-line is not thereby prejudiced in the efficient operation of his 
pipe-line for the purpose which he had intended.?° But there is 
no principle in the Act requiring pipe-line owners to operate as 
common carriers; the sharing provisions are designed to avoid a 
multiplicity of superfluous pipe-lines being built, and to use those 
in existence to the best advantage. 

Cross-country pipe-lines,“ i.e., more than ten miles long, need 
a pipe-line construction authorisation from the Minister but do not 
need planning permission from the local planning authority, 
whereas local pipe-lines,’* i.e., ten miles or less, do not need 
authorisation from the Minister but must obtain planning permis- 
sion in the usual way. Although the Government’s case was that 


5 Land Powers (Defence) Act, 1958. 
6 gs. 58, 59 and 62. 
1 (2). 
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they were anxious to control the long-distance network of pipe- 
lines, nevertheless a large number of pipe-lines each nine miles 
long could soon form a “ dish of spaghetti ” in densely populated 
areas, an undesirable feature from an overall planning point of 
view. Drawing a line is necessarily arbitrary; but was it necessary 
to draw a line at all? A uniform system of authorisation for pipe- 
lines would have been more satisfactory; particularly since the 
Minister is responsible for the safety of both cross-country and 
local pipe-lines. 
Reasons 

It is comforting to see that when the Minister refuses an application 
for the grant of a pipe-line construction authorisation or refuses 
to make a compulsory purchase order or compulsory rights order 
he must give the applicant a written statement of his reasons for 
so doing.’ 


Which Minister? 

Allocation of departmental responsibilities between various 
Ministers often raises difficulties. Pipe-lines have been placed 
under the control of the Minister of Power.** In granting a pipe- 
line construction authorisation for a cross-country pipe-line , he 
automatically confers deemed planning permission, the local 
planning authorities and the Minister of Housing and Local 
Government having no right to participate in the making of the 
decision, though local planning authorities are entitled to a public 
inquiry if they object. But if an application is made to the local 
planning authority for planning permission to build a local pipe- 
line, i.e., one not more than ten miles long, and the application is 
refused, and the refusal is upheld on appeal to the Minister of 
Housing and Local Government, the Minister of Power has no 
power at all to intervene. 

The Minister of Power may grant authorisation to lay a pipe- 
line across a street, but any dispute arising with the highway 
authority must be settled by the Minister of Power and the 
Minister of Transport jointly.*® 

The Minister of Power may authorise the compulsory acqui- 
sition of land belonging to statutory undertakers.1’ Ministers may 
always consult, however suspicious this may seem to some people, 
and ministerial functions may be transferred by Order in Council.*® 


13 Sched. I, Part I, para. 5, and Sched. IL, Part I, para. 5. 
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Objections 
Objections are likely to be raised at two stages, first on the 
application for authorisation to build the pipe-line, and secondly 
on the application for compulsory purchase of land or rights. In 
practice these matters probably will be dealt with together. 

The Act provides 1° that if a local planning authority objects 
the Minister must hold a public inquiry whereas in the case of any 
other objector he may hold either a public inquiry or a less formal 
hearing by “affording to the person making the objection an 
opportunity of appearing before and being heard by a person 
appointed by the Minister for the purpose and considering the 
report of the person so appointed.” No doubt it may be argued 
that many objections may be of so trivial a nature that they do 
not really call for all the trouble of a public inquiry, and that so 
long as an objector is given a fair opportunity of stating his case 
he has no legitimate cause of complaint. But it is submitted that 
it is a dangerous principle to allow the Minister himself to decide 
whether an objection appears to be such that a public inquiry is 
unnecessary, and pressure upon the pipe-line promoter to have to 
justify his proposals, and submit to cross-examination, and all the 
other advantages of getting the applicant to the witness table in 
public will be lost by the less formal hearing, which could be 
simply the right to send written representations to the inspector 
appointed by the Minister. 

The Council on Tribunals *° have drawn attention to the fact 
that “if a Minister must hold a statutory inquiry, we are con- 
cerned; but if he may hold a statutory inquiry, and decides to do 
s0, we are not.” In other words, a “ statutory inquiry ” is one 
which the Minister has a “duty ” to hold.?" In reply to the Lord 
Chancellor’s argument °? that it would otherwise be difficult for 
Ministers to hold informal inquiries free from procedural control, 
the Council said: ‘ Our own opinion is that all inquiries held 
under statutory power, whether obligatory or optional, should be 
subject to the same general rules of fair procedure, and this would 
not preclude informal and uncontrolled inquiries in other cases. 
It seems to us that where Parliament has expressly provided for 
an inquiry it ought in all cases to be a regular and fair inquiry, 
and that we should be at liberty to comment on the procedure. 
The line should therefore be drawn between inquiries held under 

. the provisions of some statute and inquiries held independently 
merely for administration reasons.” Under the Pipe-lines Act, 
1962, the Minister may hold a public inquiry,** under the Local 
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Government Act, 1988, s. 290,2* unless objection is made by 
a local planning authority, and accordingly the Council on 
Tribunals is not concerned with such a public inquiry.** So the 
recommendation of the Council has not been accepted, at least in 
the Pipe-lines Act, 1962. 

Legal aid is not to be made available to objectors. The official 
view still seems to be that if you are a landowner then you can 
afford to pay for your own representation; and that “‘ to introduce 
legal aid might encourage a formalism which would not be of 
advantage for the purpose for which’? the inquiries are held.** To 
permit legal representation, but not to make it easy for those of 
more modest means to have legal representation, is not perhaps the 
most logical method of minimising the danger of “ formalism.” 


Special Parliamentary Procedure 


The Act provides that in the case of compulsory acquisition of land 
or rights there should not only be an opportunity for local objec- 
tion, either in the form of a public inquiry or a less farmal 
hearing,?” but also that any order authorising compulsory acqui- 
sition made by the Minister requires Parliamentary approval under 
the special Parliamentary procedure.* Objectors are entitled to 
be heard before the joint committee of both Houses, and M.P.s 
may raise questions relating to policy on the floor of the House. 
The special Parliamentary procedure * is more expeditious than 
the provisional order procedure,*® which requires the passing of 
confirming legislation. 

Although Parliamentary approval is accordingly required for 
compulsory acquisition, it is not required for the granting of a 
pipe-line construction authorisation by the Minister, i.e., giving 
the green light for the pipe-line, which may be able to be built 
without the need for compulsory acquisition. Parliament has no 
control, apart from political control, over the policy decision 
whether or not to allow a pipe-line to be built but it has control 
over the decision whether Farmer Giles has got to give up his land, 
or give up rights over his land, to the oil company. 


24 As amended by s. 47. 

25 Tribunals and Inquiries Act, 1958, s. 14. 
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Compensation 


Compensation for land compulsorily acquired is based on the value 
of the land,*! being the amount which the land if sold in the open 
market by a willing seller might be expected to realise, plus com- 
pensation for disturbance,®? and this principle has now become 
firmly established. 

Compensation for rights compulsorily acquired is based on the 
amount of the depreciation of the land plus a sum for disturbance 
in enjoyment, e.g., during the construction operations. On the 
principle that the person subjected to the exercise of statutory 
powers should not make a profit, any more than he should make 
a loss, no wayleave rent is payable, a capital sum being payable 
for depreciation and disturbance when the pipe-line is constructed 
and no more. Thus the landowner is being subtly coerced into an 
agreement to grant a wayleave to a pipeline promoter, under 
which almost inevitably a rent would be payable, rather than hold 
out till a compulsory order is made, when no such wayleave rent 
is payable. Pickles is not going to do so well when faced with a 
pipe-line. 

Third parties, e.g., nearby landowners, may suffer from 
depfeciation and disturbance although their land is not directly 
acquired or made the subject of a rights order. They may claim 
compensation for disturbance but not for depreciation.*= Deprecia- 
tion and disturbance are only two facets of the loss suffered, and 
it seems illogical to give compensation in respect of one but not 
the other. The remedy in nuisance is preserved.*4 


Amenity 


It is now becoming the practice for Parliament to insert an amenity 
section in legislation of this nature,®° and this Act requires the 
pipe-line owners and the Minister to have regard to preserving 
flora, fauna and so on.** Pipe-lines should go underground 
wherever practicable,®” constant regard must be paid to the danger 
of water pollution caused by pipe-line leaks,®* and agricultural 
land must be restored after excavations.®® 


31 s, 11 (4), applying the Land Compensation Act, 1961, s. 5. 
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Inspectors 


Naturally the Minister is given power to appoint inspectors *° 
armed with full powers, including the power to enter any land 
adjacent to a pipe-line or pipe-line works in order to get to the 
pipe-line site, subject to production, if so requested, of written 
evidence of his authority.*? The power to enter, which is clearly 
necessary since many pipe-lines will run over or under land not 
belonging to the pipe-line owner, is not qualified by any require- 
ment that the inspector must only cross adjacent land in so far as 
it is the most practicable route, and he appears to have a choice. 


Rylands v. Fletcher 


If the pipe-line springs a leak, or the contents catch fire and 
explode, is the owner strictly liable under the rule in Rylands v. 
Fletcher ** for the damage? Strict liability applies in the case of 
dangerous things carried in bulk in large quantities through mains 
and pipes such as gas,“ electricity,*t water and industrial water,*® 
sewage,*® and very probably oil and petrol *7 as well. Pipe-line 
owners will not be able to rely upon statutory authority as a 
defence to strict liability because a pipe-line construction authorisa- 
tion from the Minister gives them permissive statutory powers but 
not obligatory statutory duties. Lord Sumner explained ° the 
distinction *#: “‘ The Act . . . incorporated the undertakers and 
recited that they proposed to carry on an undertaking that was 
beneficial to the public. They are not incorporated as waterworks 
supply companies with an obligation to supply water to the public, 
but they are given powers of taking water and of laying mains 
without being under obligation to keep their mains charged with 
water at high pressure, or at all, This serves at once to distinguish 
the class of cases of which Green v. Chelsea Waterworks Co.‘ was 
an illustration, where the principle is that the legislature has 
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directed and required the undertaker to do that which caused the 
damage, his liability must rest upon negligence in his way of doing 
it, and not upon the act itself.’ Negligence will destroy the 
defence of statutory authority © and it will also destroy the 
defence to strict liability of the act of a stranger.°? i 

Some statutes expressly or impliedly impose or preserve strict 
liability "* whereas others expressly or impliedly exclude it ; but 
all too often there is no reference to strict liability at all, and this 
is the case with the Pipe-lines Act, 1962. But the Act does say *4: 
“ Nothing in this Act or in a compulsory rights order shall exoner- 
ate a person from any action or other proceeding in nuisance.” 
There is a school of thought that looks upon strict liability as an 
example of the general law relating to nuisance, and not something 
sui generis,” and the courts have judicially decided that Parlia- 
ment belongs to that school, unless it makes some indication of a 
contrary intention, and that a section preserving liability for 
nuisance also preserves strict liability in so far as such strict 
liability would otherwise exist.°° It is regrettable that Parliament 
does pot see fit to express in simple terms whether or not there is 
to be liability in negligence, nuisance, and strict liability when 
dealing with industrial activities. 


Public Notice 


In order to enable people to discover whether there is a pipe-line on 
or under any property the Act requires every pipe-line owner to 
deposit a map with the appropriate local authorities showing the 
route, and the map is open to free public inspection at the local 
authority’s office at all reasonable hours.’ Pipe-lines do not, how- 
ever, have to be registered as an encumbrance in the local land 
charges register since they are not strictly public rights. 
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Legal Problems, Vol. 12 (1950), pp. 83-55. 

53 e.g., Public Health Act. 1986, s. 81. 

54 s. 69. 

55 In Smeaton v. Ilford Corporation [1954] Ch. 460, 462, Upjohn J. did not 
enter this ‘' controversial field.” 

58 Charing Cross Electricity Supply Company v. Hydraulio Power Company 
[1914] 3 K.B. 772, 782, Lord Sumner. 

57 g, 35. 
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REPORTS OF COMMITTEES 


Toe Motony COMMITTEE 
FINAL REPORT OF THE COMMITTEE ON CONSUMER PROTECTION F 


A Commrrres appointed to consider measures “ desirable for the 
further protection of the consuming public ” is likely to be greatly 
influenced by its economic and political outlook—whether it favours 
laissez-faire (or, as it is known in this context, caveat emptor and 
freedom of contract) or not. Although the Molony Committee 
recognises that, as the consumer is in & weaker position than those 
with whom he deals, special measures must be taken to protect him, 
it is not convinced that such measures ought to interfere radically 
with the basic structure of the law. Its approach to new legislation 
is rather like the lawyer’s approach to precedent: if something has 
already been done, it can be extended and improved, but the fact 
that it has not been done before is the most cogent argument for 
not doing it now. 

The Committee has been very, very careful to see that it cannot 
be criticised for going too far. Its assessment of its own approach is 
perhaps to be found in its paternal advice to the new Consumer 
Council: its conclusions “ reflect a balanced judgment on the 
problem taking fully into account the production, commercial and 
practical difficulties.” One can feel quite confident that no diffi- 
culties have been lost sight of, though one cannot be so sure about 
advantages. The Committee has, indeed, been so intent on appear- 
ing reasonable and objective that it has not heeded the moral of 
The Bear Who Let It Alone: “ You might as well fall flat on your 
face as lean over too far backward.” ? 

Lawyers, like all other consumers (“fone who purchases (or 
hire-purchases) goods for private use or consumption ”) will find 
much to interest them in all parts of the Report. But legal atten- 
tion will naturally centre on the proposals for reforming the law of 
sale of goods and hire-purchase. These include a prohibition on 
some exclusion clauses in the sale of goods, a detailed review of 
implied conditions, and the extension of the Hire-Purchase Acts by 
abolishing the money limits. 


Sale of Goods 
While recognising that the Sale of Goods Act, 1898, “< enjoys a 
special position in English jurisprudence ”» and is basically ‘a 
sound and fair measure,” the Committee acknowledges that “ it has 


1 Cmnd. 1781, July 1962 (H.M.8.0., 18s.). 
2 James Thurber, Fables for Our Time. 
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precluded the judicial development that has advanced most 
branches of the law since Victorian days.” A number of amend- 
ments to the Act are therefore proposed, but these are not to be 
general amendments to the law: they are to be limited to consumer 
sales. The Committee offers a tentative definition of a “ consumer 
sale ”: 
‘* A sale or agreement to sell (as defined in the Sale of Goods 
Act, 1898) by way of trade of goods customarily bought for 
private use or consumption to a person who does not buy for 
the purpose of resale or for letting on hire-purchase or exclu- 
sively for use or consumption in any trade or business.” 


Sales to public or local authorities would be expressly excluded from 
this definition. 


Eaclusion clauses 


Fortunately there is a precedent for banning the “ contracting- 
out ” of implied conditions and warranties in the Hire-Purchase 
Act, 1988. Under the present law a consumer may be better off 
(in this respect, at least) if he takes goods on hire-purchase than if 
he pays cash. In order “ to improve the quality of consumer goods 
*by increasing the liability, and thereby heightening the interest in 
quality, of those who sell them to the consumer,” clauses excluding 
the implied terms in sections 12 to 15 of the Sale of Goods Act are to 
be ineffective, subject to the points made below. 


Implied conditions 

The Committee wishes to bring into line the implied conditions 
and warranties in the Sale of Goods Act and in the Hire-Purchase 
Act, 1988, and these are therefore treated together. 


Merchantable quality. The implied condition that the goods 
shall be of merchantable quality should apply to all consumer sales. 
The requirement in section 14 (2) of the Sale of Goods Act that the 
goods must be bought “ by description ”’ is inapt in modern trading 
conditions and should be deleted; so is that limiting the condition 
to sales by ‘‘ a seller who deals in goods of that description ’’>— 
which presumably envisages a course of trading in such goods: the 
test should be simply whether he sells by way of trade to the 
particular buyer, a point which is covered in the suggested definition 
of a “ consumer sale.” 

The Committee accepts the existing proviso to section 14 (2) 
of the Sale of Goods Act (no condition where examination actually 
made by the buyer should have revealed the defect), but rejects the 
further exclusion in the Hire-Purchase Act as regards defects of 
which the owner could not reasonably have been aware—“ plainly 
designed to protect the finance company whose representatives 
never see the goods at all.” In a closely-reasoned paragraph the 
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Committee holds that the consumer’s claim in respect of unmer- 
chantable goods “ is properly maintainable against the party who 
takes and holds the rights of the owner for his own security.” 

In the Hire-Purchase Act there is no condition of merchantable 
quality where the goods are described as secondhand. There is no 
similar exception in the Sale of Goods Act, and the Committee is 
recommending the prohibition of exclusion clauses. The Committee 
therefore recommends the automatic exclusion of this condition 
(without any exclusion clause) where goods are sold as secondhand, 
shop-soiled or imperfect, or sold by auction, subject to the signature 
by the buyer or hirer of a statutory form acknowledging the con- 
dition of the goods and explaining the effect of this. Here the 
Committee seems to have gone too far in protecting the seller 
against the consumer. It is doubtful whether this complex 
machinery is necessary, for there is after all a considerable flexibility 
in the notion of “ merchantable quality.” A new car that is dented 
and scratched is probably not of merchantable quality °; a second- 
hand car that is dented but which goes satisfactorily probably is of 
merchantable quality; if the secondhand car does not go an the 
buyer knows this, the condition will be excluded by the proviso. Is 
any further concession necessary to make it possible to dispose of 
inferior or already used goods? The Committee’s recommendations® 
would make it possible for an unconscionable seller to exclude his 
liability without insisting that the buyer examines the unmerchant- 
able goods, simply by getting his signature to a document: and 
there is no suggestion by the Committee as to how the buyer can 
be forced to read what he signs. 


Fitness for purpose. The requirement that it must be in the 
course of the seller’s business to supply such goods should go (like 
the merchantable quality requirement of being a dealer, discussed 
above). So should the ‘* patent or other trade name ” proviso. 
These amendments to section 14 (1) of the Sale of Goods Act would 
bring it more into line with section 8 (2) of the Hire-Purchase Act. 
Both sections require that a buyer (hirer) should make known the 
particular purpose for which the goods are required, but the Sale 
of Goods Act adds “f so as to show that the buyer relies on the 
seller’s skill or judgment.” The recommendations are that the 
possibility (but improbability) of excluding the hire-purchase con- 
dition (section 8 (8) ) should be retained, that a similar provision 
should be introduced into the Sale of Goods Act, and that reliance 
on skill or judgment should still be needed in the sale of goods, as 
an additional method of contracting-out by the seller’s refusing to 
give an opinion or expressing his misgivings. No clear reason is 
given as to why a consumer should continue to be treated more 
favourably if he takes goods on hire-purchase than if he pays cash. 


8 Cf. Jackson v. Rotas Motor 4 Cycle Co., Lid. [1910] 2 E.B. 987. 
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A further point affords an outstanding example of the Commit- 
tee’s abundance of caution. Under the Hire-Purchase Act the 
hirer’s purpose must presumably be made known to the owner. If 
the hirer requires the goods for some special purpose, and if a 
finance company is involved, the special purpose must theréfore be 
made known to the finance company. To quote: “ the retailer is 
rarely, if ever, an agent of the finance house for any purpose.’ 
“< , .. we recognise that to make disclosure to the dealer equivalent 
to disclosure to the owner would involve a breach of the legal con- 
ceptions incorporated in the fabric of hire-purchase arrangements. 

. Although we are disturbed by the point we hesitate to recom- 
mend that it should be clarified in the only practicable way, i.e., 
to make disclosure to the dealer sufficient.’ One can only wonder 
at a Committee appointed to consider changes in the law which 
hesitates to recommend a change in the law on the ground that it 
would change the law. Neither the Law Reform Committee, recom- 
mending that the dealer should be recognised as an agent for the 
finance company,‘ nor the Court of Appeal, holding that the dealer 
may, be the finance company’s agent for the purpose of communi- 
cating information to the finance company,’ have been so inhibited. 


Sale by sample. Sometimes a consumer buys by sample. Con- 
tracting-out of section 16 of the Sale of Goods Act should therefore 
be impossible in consumer sales. Similar implied conditions should 
be introduced into the Hire-Purchase Act. 


Correspondence with description. It should not be possible to 
exclude section 18 of the Sale of Goods Act, or section 17 of the 
Merchandise Marks Act, 1887, except at auction sales (is the 
Committee clear whether it is seeking to protect the auctioneer or 
the auctioneer’s principal, the seller?) A provision similar to 
section 13 of the Sale of Goods Act should be introduced into the 
Hire-Purchase Act. Whether this is necessary, having regard to 
the fact that the description is an express term of the contract, 
is not considered. 


Right to reject for breach of condition. It is interesting to see 
that the Committee views merchantability as being the most impor- 
tant condition for the consumer. For this one condition an amend- 
ment to section 11 (1) (c) of the Sale of Goods Act is proposed: the 
buyer is not to lose his right to reject because of the passing of 
property, nor are the technicalities of “f acceptance ” in section 85 
to trouble him. Following the Scottish law in section 11 (2) of the 
Act, the consumer should be able to reject for breach of the con- 
dition of merchantable quality within a reasonable time of delivery. 
For the other conditions, such as correspondence with description 
and fitness for purpose, the existing, arbitrary, irrational law is to 

4 Tenth Report (Innocent bs ect tation) (omid: 1782), para. 20. 


5 Financings, Ltd. v. Stimson [1982] 3 All E.R. 38 
8 Andrews v. Singer [1984] 1 K.B. 17 (C.A.). 
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remain: the right to reject will depend on whether the goods are 
specific or unascertained (a distinction which often has no Teal 
significance in consumer transactions; thus, a pound of sugar 
bought over the counter is unascertained goods, while in a self- 
service ‘store the same transaction is of specific goods) and, if they 
are specific, it will depend on the artificial concept of the passing of 
property. The Committee might well have adopted the sensible 
approach of the American Uniform Commercial Code and sought 
“ to avoid making practical issues between practical men turn upon 
the location of an intangible something, the passing of which no man 
can prove by evidence.” Again, the Law Reform Committee has 
been more consumer conscious.” In this part of the Report there 
is evidence of excessive concern for protecting the seller against the 
consumer (paragraphs 461 and 462). 


Manufacturer’s Liability 


Except where the manufacturer sells direct to the consumer, the 
Sale of Goods Act does not regulate the manufacturer’s liability to 
the consumer. His duties are to be found in the tort of negligence 
and in the provisions of any contract with the consumer to which 
he is a party. The Committee has not discussed the creation of a 
contract by specific promises in a manufacturer’s advertising cam- ° 
paign (the possibility of combining Carlill v. Carbolic Smoke “Ball 
Co. with Shanklin Pier, Ltd. v. Detel Products, Lid. (1951) has not 
yet attracted much attention). Nor has it analysed in detail the 
legal effect of a “ guarantee ” or “ warranty ” given by the manu- 
facturer: it is content to describe the manufacturer’s obligations as 
voluntary, although it concedes that “ in exceptional circumstances 
a court might hold a collateral contract to exist.” It is true that 
the question of consideration (and, sometimes, of acceptance of the 
offer) is a difficult one in relation to guarantees, though it can hardly 
be denied that where a clause excluding liability for negligence 
exists this will be a sufficient consideration. Should such clauses 
be permitted ? 


Eacluding liability for negligence. If sellers are to remain liable 
in contract notwithstanding agreement to the contrary, irrespective 
of fault, should manufacturers be able to contract out of their 
obligations? The Committee refused to recommend the prohibition 
of this type of exclusion clause on the following grounds: 


(a) Buyers can sue sellers, and therefore need no more pro- 
tection. 

(b) The Committee had (for practical reasons) already decided 
not to deal with services, including repairing and cleaning services. 
It therefore felt itself precluded, by its own decision, from dealing 
with exclusion clauses in relation to services. And to ban the use 


T Tenth Report (Innocent Misrepresentation), para. 15, recommending amend- 
ment of ss. 84, 85 and 11 (1) (c) of the Sale of Goods Act. 
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of exclusion clauses by manufacturers “* would be to confer a benefit 
on the consumer who purchases goods which is denied to the person 
making use of services.” No comment is called for ! 

(c) The problem was too big for this Committee. It was but 
one facet of a far wider problem, ‘‘ whether freedom to contract 
out of liability for tort should be restricted.” Therefore someone 
else should study the whole subject. In other paragraphs bucks are 
passed to other, existing committees (resale price maintenance, 
protection for the innocent purchaser of hire-purchase goods, and 
innocent misrepresentation); here, the buck is passed to a non- 
existent and rather improbable committee. The transport statutes 
which restrict or prohibit the exclusion of liability for negligence, 
going back to the Railway and Canal Traffic Act, 1854, have all 
been passed piecemeal as particular situations were seen to call for 
statutory intervention; it is unlikely that any of them would have 
been passed if it had been thought necessary to postpone action 
until the wider general principle had been comprehensively 
examined. The Committee has said that an increase in liability will 
improve the quality of consumer goods: this must apply to manu- 
facturers at least as much as to retailers—and it is a consideration 
which may well be irrelevant to other torts. 


A new liability for manufacturers? Much the most interesting 
topic in this context is the possibility of imposing on the manu- 
facturer a direct liability to the consumer, not limited (as is negli- 
gence) to personal injuries or damage to property, but recognising 
that where goods are not fit for the purpose for which they were 
made because of poor design, inferior materials or faulty construc- 
tion the real responsibility is the manufacturer’s. The Committee 
considers only two suggestions: an obligation to restore defective 
goods to working order, and an obligation to repair a defect. Both 
of these are met by the same objections. At the practical level: 
“ the absence of any legal machinery for enforcing positive action ” 
(did no one give evidence to the Committee on the Chancery 
Amendment Act, 1858?), and the difficulty of determining the 
person at fault (a consideration which does not seem to have robbed 
the tort of negligence of its usefulness). But the overwhelming 
objections were no doubt those of principle: “It is a novel legal 
concept to impose such a liability where there is no contractual 
relationship between the parties. ... We are reluctant to endorse 
the principle that there should be liability without privity of 
contract.” (It is perhaps fortunate that Donoghue v. Stevenson 
came before the House of Lords, rather than being referred to a 
committee such as this.) And, even more revealing: the proposals 
“ would inflict upon the manufacturer unjustified claims by those 
who had used their purchase excessively or carelessly. We would 
not wish to remove one injustice by creating another.” This echoes 
the judicial attitude down the ages, from Popham C.J.’s “ This 


72 THE MODERN LAW REVIEW Vor. 26 


case is a dangerous case and may be the cause of a multitude of 
actions ” (Chandelor v. Lopus, 1606 £) to Lord Buckmaster’s “Tt 
is difficult to see how, if that were the lew, trade could be carried 
on”? (Donoghue v. Stevenson, 1982 °). The Committee shows no 
signs of familiarity with the American developments of warranty 
without privity of contract, and one can guess its reaction to a 
case such as Henningsen v. Bloomfield Motors *° where the Supreme 
Court of New Jersey held that there was an “ implied warranty ” 
of merchantability on the part of a manufacturer of a car which 
extended not only to the ultimate purchaser but to members of his 
family and to others occupying or using the car with his consent. 


Hire-Purchase 


The main proposal—perhaps the most revolutionary in the whole 
Report—is that the Hire-Purchase Acts, 1988 and 1954, should 
apply to all consumer hire-purchase transactions irrespective of the 
amount of the hire-purchase price. In view of the trade’s attitude 
to the Hire-Purchase Bill of 1961, which proposed a modest increase 
in the financial limits to £1,000, there is likely to be considesable 
opposition to this proposal. Some of this will be justified, for the 
Committee has not adequately considered the effect of this important 
extension on two matters. 2 j 

The present position is that the owner may repossess hire- 
purchase goods without a court order if less than one-third of the 
hire-purchase price has been paid. If the financial limits are 
removed, a hire-purchase price of £1,500 would, despite the Act, 
entitle the owner to “ snatch back ” even if £499 had been paid. 
The Committee recommends the assimilation of English and Scottish 
law on hire-purchase, and this is one point on which the English 
could well follow the Scots, and prohibit repossession without a court 
order at any time after the goods have been delivered. 

The second matter is the minimum payment clause. The present 
50 per cent. is an arbitrary figure, and the Committee is ‘ not 
persuaded ... that any different proportion to the present one-half 
would more closely achieve the rough justice which is the target.” 
Why the law should aim no higher than at rough justice is not 
explained. When the 1988 Act applied to transactions up to £100, 
a £50 minimum payment was, perhaps, fair enough. But if the 
financial limit is to be removed, it is easy to visualise situations 
where 50 per cent. will achieve rough injustice—not necessarily all 
on one side. Take, for example, a secondhand car, hire-purchase 
price £1,500, returned after one month: the depreciation during 
this period (damage due to negligence is to be separately paid for: 
section 4 (2) of the 1988 Act) is unlikely to be anything like £750. 


8 (1608), reported only in (1804) 8 H.L.R. 288 at p. 984. 
ə [1082] A.C. 562 at p. 576, citing with approval Mathew L.J. in Earl v. 
Lubbock [1905] 1 K.B. 253, 259. 
10 32 N.J. 858 (1980). 
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In other cases, 50 per cent. may not adequately compensate the 
owner for the depreciation of the goods, especially for articles other 
than cars, where the secondhand market may be very limited. 
Paradoxically, it would probably be open to the courts, in cases 
outside the Acts, to hold that a 50 per cent. minimum paynient is a 
penalty. In Yeoman Credit, Ltd. v. Waragowski,™ as revised in 
Overstone, Ltd. v. Shipway,™ the courts have achieved rather more 
than rough justice, and a calculation based on the latter decision 
could be written into the Hire-Purchase Acts, to operate both on 
breach of contract (section 5 (c) of 1988 Act) and on surrender 
(section 4 (1) of 1988 Act). But the Committee rejects this, for “ it 
would inevitably lead to disputes.” 

The Committee rejects also any major recasting of the law of 
hire-purchase: it does not believe that the chattel mortgage device 
could be used on a widespread scale “‘ without substantial alteration 
of long-established common law conceptions and statutory provi- 
sions,” and “‘ we are not interested in law reform merely for the 
sake of reform.’ The present framework of the law, suitably 
amended, is capable of serving the consumer well. 

at of the dealer? In the common three-party hire-purchase 
transaction, the hirer’s rights lie against the owner under the hire- 
purchase agreement. Should he be given additional Tights against 
the‘dealer? No, says the Committee (without hesitation this time): 
this would create “‘ rights and obligations of a contractual nature 
between parties not in contractual relationship.” Not only does 
the Committee fail completely to see the artificiality in denying a 
contractual relationship: the decision in Andrews v. Hopkinson, 
with all its implications, is ignored. 

The other proposals for the reform of hire-purchase law—none 
of them radical except the 72-hour right to withdraw from doorstep 
agreements—cannot be assessed in detail here.1 


Merchandise Marks 


The other major topic of legal interest in the Report is the reform 
of the Merchandise Marks Acts, 1887 to 1958. These Acts should 
be consolidated and simplified under the title ‘“ The Trade Descrip- 
tions Act ° or “ The Merchandise Descriptions Act.” The funda- 
mental purpose of the legislation is the restraint of false trade 
descriptions and control of the use of descriptive terms, and the 
provisions relating to trade marks should be relegated to a separate 
Part of the Act. 

The definition of “ trade description ’? (1887 Act, s. 8 (1), as 
amended in 1938) should be extended to establish the principle that 
11 [1961] 1 W.L.R. 1194; [1961] 8 All E.R. 145. 

12 [1962] 1 W.L.R. 117; [1962] 1 All E.R. 62. 
18 [1957] 1 Q.B. 229, 
14 Attention may be drawn to Chapter 22 of the Report which gives, in 214 


paragraphs, an admirable (if not entirely accurate) summ of the principal 
fanalueiris and recommendations contained in the other 21 apters. 
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persons shall not induce sales or attempt to do so (whether deliber- 
ately or not) by making false or misleading statements of a factual 
character. Thus a claim that goods are “‘ Army Surplus,” calcu- 
lated to persuade the buyer that they are of particularly sound 
quality; would now be covered by the definition; the Committee’s 
correspondents ‘clearly doubted whether the needs of Her 
Majesty’s Forces could be so consistently and so seriously mis- 
calculated as to throw up the large volume of goods regularly offered 
by traders.” (None of the service departments gave evidence to 
the Committee.) Similarly claims that the price had been reduced 
from a stated amount would fall within the revised definition‘ the 
practice is sufficiently widespread and deceptive to call for 
repression.” 

A major defect in the Acts is that they apply only to a mis- 
description in writing. The Committee has no doubt that oral 
misdescription is widespread— much of it reckless, and a propor- 
tion consciously dishonest.” But if oral misdescription became a 
criminal offence ‘“‘ we would expect a marked increase in prosecu- 
tions ” not all of which could be easily proved, and “ we are dgubt- 
ful whether, in the long run, the consumer would benefit from such 
invidious conflicts.” Such a change in the law would also “ put 
a very powerful weapon in the hands of a disappointed shopper.” 
Therefore no amendment to the law is proposed: the shopper i, it 
seems, not to be trusted with powerful weapons. 

Perhaps most important of the Merchandise Marks recommenda- 
tions is that statements made in advertisements, in all media, should 
become subject to the Acts. At present a prosecution in respect of 
a false or misleading trade description contained in an advertisement 
can be brought only if the goods were delivered “‘ in pursuance of a 
request made by reference to a. . . trade description appearing in 
any... advertisement.” This is an impossible requirement which 
virtually limits this provision to mail-order business, and the Com- 
mittee wish to replace it with a “deeming’’ provision, with 
complicated safeguards to protect new advertisements which might 
seem to relate to old stocks, and vice versa. 


Major Organisational Reform 
The establishment of a Consumer Council does not appear to be of 
great importance to the legal profession. It will consist of part-time 
independent members. It will have no regulation-making or law- 
enforcement functions, nor will it deal with individual complaints, 
though its mere existence would, it is hoped, inspire a good deal 
of correspondence. Its functions would be to collect information 
about consumer problems, to consider what action is required, and 
to promote that action by advising the consumer and all other 
receptive parties, persuading manufacturers and distributors, press- 
ing government departments when statutory action is needed, and 
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generally by speaking authoritatively on behalf of the consumer. It 
will almost certainly be better than nothing. 


Conclusions 
381 pages (including index). 918 numbered paragraphs. This 
over-long note has, inevitably, omitted to refer to the major, prac- 
tical, part of the Report, and to the proposals for legal advice 
through the Citizens’ Advice Bureaux. 

A profound fault is the Report’s insularity. Some evidence 
appears to have been tendered to the Committee of practices in 
other countries, but there seems to be a lack of knowledge of legal 
developments abroad, notably in the United States. The Uniform 
Commercial Code contains several very relevant ideas (e.g., the 
extension of implied conditions to members of the buyer’s house- 
hold and his guests, and the recasting of the law of chattel mort- 
gage); it is not even mentioned. Nor are the Consumer Counsel 
appointed at one time or another by the Governors of several states. 
The Committee could not fail to be aware of the Federal Trade 
Comgnission, but it did not find the model a congenial one. 

The outstanding impression of the legal recommendations is that 
they are good-hearted but unimaginative. The Committee has been 
* bemused by established legal concepts and categories. It respect- 
fully submits to irrelevancies like “ privity of contract.” In all 
seriousness it rejects a proposal for hire-purchase reform on the 
ground that it involves “ interference with freedom of contract ” ! 
It has even been overtaken by developments in the courts. 

The Committee has undoubtedly worked hard. Much of the 
Report is of importance; it is all well written and well presented. If 
it had only displayed a keen and burning desire to protect the 
consuming public the Committee could have produced a milestone 
in the development of the law; we must hope that it will not prove 
to be a millstone round the neck of future generations of reformers. 


AUBREY L. DIAMOND. 


NOTES OF CASES 


RESTRICTIVE AGREEMENTS ‘f TO THE Lake EFFECT ”’ 


Were the Restrictive Practices Court finds a restriction to be 
contrary to the public interest, it may, upon the application of the 
Registrar of Restrictive Trading Agreements, make an order 
restraining the parties from giving effect to their agreement in 
respect of that restriction and from making any other agreement 
‘ to the like effect.” + It has been usual for the court not to make 
such orders but for the respondents to give suitable undertakings 
on the same lines. The present case,* which went to the Court of 
Appeal,’ arose not out of the issue of a court order but out of 
such an undertaking given, as it were, in lieu of one. The Regis- 
trar applied for a declaration that a proposed new agreement was 
in one respect “* to the like effect ” as a restriction which had been 
found by the court to be against the public interest, and tĦat a 
restraining injunction be issued. 

The Restrictive Practices Court, in rejecting the application, 
specified a test for the determination of the “ likeness ” of two 
restrictions. This Note points to the difficulties of applying this 
test in several classes of situation.* It suggests, moreover, that 
while, in the Court of Appeal, the Master of the Rolls explained 
that he was ‘‘ not to be taken to be expressing any dissent from 
anything which fell from the court in the judgment under 
appeal,” * a passage in the appeal judgment lends itself to the 
interpretation that a different test was being put forward, albeit 
tentatively. The appeal was refused. 

In the Black Bolt and Nut case* the price restrictions were 
of two kinds. The first applied to what one may call general 
users. For them, there was a list of minimum prices, known to 
users. The court found that this restriction was not contrary to 
the public interest, on the grounds that it saved the larger buyers 
from the costs of shopping around for supplies, that this was a 
substantial and specific benefit to the buyers concerned (in terms of 
section 21 (1) (b) of the Act), and that other buyers suffered no 


1 Restrictive Trade Practices Act, 1956, s. 20 (8). 

2 Re Black Bolt and Nut Association's Agreement (No. 2) (1961) L.R. 2 R.P. 488. 

3 Re Black Bolt and Nut Association's Agreement (No. 2) (1962) L.R. 3 R.P. 48. 

4 The Restrictive Practices Court itself observed that its test ‘‘ cannot be 
applied where there has been e consent order on the orginal reference. In 
such cases no reasons are given” (L.R. 2 R.P. 488 at p. 446). Consent 
orders are made when the respondenta do not defend their agreament and 
there are no hearings in cours. 

5 L.R. 8 R.P. 48 at p. 61. 

6 Re Black Bolt and Nut Association's Agreement, L.R. 2 R.P. 50. 
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countervailing detriment.” The second restriction was an arrange- 
ment without a list of prices, but with a prescribed procedure for 
the ad hoc determination of the minimum price to be charged on 
a particular order or inquiry from a customer. This restriction, 
referred to as the “ large-user ” restriction, applied to business 
with government departments, railways, harbour boards and other 
large users in response to inquiries (other than inquiries for day-to- 
day requirements). Suppliers approached by a customer in this 
category notified their intended prices to the secretary of the 
association, who, in turn, notified interested suppliers of the lowest 
of these prices, which became the minimum price binding on all 
members. This restriction was declared to be contrary to the 
public interest. 

The new agreement proposed by the respondent association 
provided for the category of large users (i.e., government depart- 
ments, etc.) to be subject to the ordinary general-user price list. 
What was in dispute was whether this restriction, new in its 
application to large users, was a restriction ‘* to the like effect ” 
as the old large-user restriction. A comparison between old and 
new is involved. The question raised by section 20 (8) of the 
Act is: what aspect or aspects of the two restrictions are to be the 
subject of the comparison to determine likeness ? 

The Restrictive Practices Court answered this question as 
follows: ‘‘ The resemblance relevant to the comparison sought to 
be made is in those characteristics of the restrictions which caused 
the court to declare them contrary to the public interest.” 8 Where 
the court have given a reasoned judgment as to why the attempted 
justification of these restrictions has failed, “ there should be little 
difficulty in determining whether a new agreement entered into by 
a respondent ... has characteristics, which, if the new agreement 
had also been the subject-matter of the original hearing and not 
supported by evidence other than that called at the original 
hearing, would have led the court to the conclusion that the 
justification of the new agreement also failed. Accordingly, the 
test to be applied in a case where the court has given a reasoned 
judgment on the original reference is this: ‘ In the absence of any 
fresh evidence other than the terms of the new agreement, would 
the reasoning expressed in the judgment of the court in the original 
reference, in which it was held that the respondents had failed to 
satisfy the court under section 21 of the Act of 1956[,] . . . neces- 
sarily lead the court to the conclusion that [the new restrictions] 

. . must also be deemed under that section to be contrary to the 
public interest?’ °° The only relevant material was to -be the 
terms of the new agreement, the terms of the restrictions in 


7 Ibid. . pp. 95-96, 
8 L.R. rie 433 at p. 444, 
9 Ibid. pp. 444-445. 
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question in the original agreement, and “ the pleadings and the 
reasons for the judgment in the original reference and any 
documents specifically incorporated by reference therein.” *° 

This test would seem to have much to commend it, for it 
focuses. on the key issue with which the court is concerned in its 
ordinary proceedings. Thus where the old restriction has been 
declared undesirable on the specific ground, say, that it obstructed 
outside competitors, a new restriction of roughly similar type and 
with this same characteristic would presumably have no chance 
of justification even after detailed inquiry into its working over a 
period of time. Hence it would clearly save time and trouble to 
strike at it at its incipiency. 

But one can readily conceive of situations to which the test 
could not be applied; and reference to the series of judgments of 
the court (to date) would suggest that these situations are not 
‘uncommon, because the court has not usually specified those 
characteristics of the restrictions which have led it to reject their 
attempted justification, and in the absence of which it might not 
necessarily have arrived at the same conclusion." Broadly, the 
decisions of the court on the main restrictions in agreements have 
rarely turned on the identification of offending characteristics.” 
The court seems not to have concerned itself with restrictions (or ° 
characteristics of restrictions) in vacuo, as it were, but to have 
based its assessments on the consideration of a combination of 
things such as the nature of the restriction, its operation in practice 
(as reflected, for example, in the level of profits), the circum- 
stances of the industry (for example, the presence or absence of 
excess capacity), and the attitude of buyers of the product. (The 
original Black Bolt and Nut judgment exemplifies the considera- 
tion of three of these four matters.) With few exceptions, it would 
seem impossible to deduce from the reasoned judgments of the 
court the particular characteristic(s) of the restrictions which 
caused them to be invalidated.# 


10 Ibid. p. 446. 

11 The court, on the other hand, said: The court in a reasoned judgment ‘‘ will 
usually have indicated those characteristics of the restrictions which have led 
them to the conclusion that the attempted justification fails and ın the absence 
of which they might not necessanly have arrived at the same conclusion "’ 
(ibid. p. 444). 


12 Aggregated rebate schemes are perhaps the most important of restriction 
which have been invalidated on account of the possession of some particular 
characteristic—t.e., that the discounts to erent buyers do not vary 


according to the relative savings in costs to the suppliers. (See, for example, 
Re Cement Makers’ Federation Agreement (1961) L.R. 2 R.P. 241 at pp. 280 
290.) But these restrictions have not been the main restrictions in agreements 
before the court. 

18 Moreover, in one case where a crucial characteristic may be identified, it is 
not easy to see how its presence in a substituted restriction could be 
established on the basis of the written agreement. In the Blanket case the 
main restriction (price-fixing) failed because ıt was held that the level of 
‘minimum prices was 80 low ss to be rarely operative, and hence could have 
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Thus even where a restriction has been invalidated on the 
ground that the court was not satisfied that it had merit in terms 
of section 21 (1), paras. (a) to (g), it may not be possible to 
locate the offending characteristic(s) of the restrictions. The 
limited applicability of the test is even more clearly apparent 
where, as in the Yarn Spinners case,‘ a restriction is invalidated 
only after there has been a weighing of its beneficial effects against 
its detriments in accordance with the “ balancing provision ” of 
section 21 (1) (i.e., where the original restriction is found to be 
justified in terms of one or more of paragraphs (a) to (g) of section 
21 (1), but to have greater offsetting detrimental effects). To 
simplify the issue, assume that the benefits and detriments flowing 
from a restriction can be ascribed exclusively to one or other of its 
** characteristics ° (i.e., that the circumstances of the industry, 
ete., are of no relevance for the assessment of its operation). Now 
suppose the justification of the original restriction failed because, 
on balance, the detriments flowing from certain characteristics 
outweighed the benefits flowing from other characteristics. It is 
then possible to identify the characteristics which caused the court 
to find against the restriction. But would a new restriction which 
had the same offending characteristics, but had them in combina- 

*tion with a different set of prima facie (or even conceivably) 
favourable characteristics, be held to be to the like effect as the 
old, and therefore invalid? A strict reading of the wording of the 
test suggests that this would follow: the offending characteristics 
persist. But it is doubtful whether the court intended its test to 
cover cases where the original decision involved the application of 
the balancing provision of section 21 (1). In our hypothetical case, 
it is a combination of good and bad characteristics which was 
assessed, and it failed as a result of the balancing of contrary 
considerations by the court, and not because of the presence, by 
itself, of any particular offending characteristic(s). The test, 
however, appears to be related restrictedly to the latter. 


In the present case the original judgment does not identify 
specifically those characteristics of the large-user restriction which 
caused the court to declare it to be against the public interest. 
As regards this restriction (and some others not involved in the 
later proceedings) the court said: ‘‘ No serious attempt has or, 
we think, could be made to contend that the removal of these 
restrictions would deny specific or substantial advantages to anyone 
as purchasers, consumers or users.” Nor did it say specifically 

no significant effect. How could the court decide whether a new proposed 

price restriction, to be operated in a different way, would lead to mmumum 
prices which were sufficiently high to be operative more frequently— 
sufficiently so as to raise other considerations about its effect on the public 

interest? (Re Blanket Manufacturers Agreement (1959) L.R. 1 R-P. 208). 

14 Re Yarn Spinners’ Agreement (1959) L.B. 1 R.P. 118. 
15 L.R. 2 R.P. 50 at p. 98. 
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what detriments, if any, flowed from the restriction. The court, 
however, stated in considerable detail the grounds on which 
the other (general-user) restriction was not contrary to the public 
interest—avoidance-of-shopping-around as a benefit to users. As 
the old large-user restriction could not be justified on these 
grounds,?* and as the new restrictions might conceivably so be 
justified, in the present judgment [concerning section 20 (8) ] 
the new restriction was held to be not “‘ to the like effect °’ as the 
old in the sense that matters. Hence the Registrar’s application 
failed. (The court made it clear that its decision in no way pre- 
judges the question whether the new restriction, on ordinary 
proceedings before the court, would be found not to be contrary to 
the public interest.) 

The present judgment would be subject to the criticism that the 
court specified one test and applied another, unless, for example, 
one were permitted or required to infer from it that the stumbling- 
block in the way of the justification of the old large-user restriction 
was the fact that the characteristics of the restriction were such 
that it did not obviate shopping around by users." But if this 
were in fact the ground for the original decision, one may be 
permitted to express some surprise. According to the summary 
in the law report, the respondent association did not appear to 
justify the large-user restriction on this ground, but on quite 
different grounds.?* It seems, as the original Judgment put it, 
that the association did not seriously try to defend the restriction, 
and thus that the court quite properly could not be “ satistied,”’ 
in terms of section 21 (1), that the restriction had merit. 


The Court of Appeal agreed that the Registrar failed to 
establish that the new restriction was to the like effect as the old, 
and did not express dissent from anything said by the Restrictive 
Practices Court. However, in the penultimate paragraph of the 
judgment there are statements which might be construed to mean 
that the Master of the Rolls had in mind a test of “‘ likeness ” 


16 L.R. 2 R.P. 483 at p. 446: “The onginal restrictions relating to large-user 
supplies . . . did not obviate the necessity of the purchasers making inquiries 
from a number of manufacturers.” (It is not explained either in the original 
or in the subsequent judgment why any purchaser mm any circumstances is 
under a ‘‘ necessity’ to shop around, t.6., ‘‘ of making multifarious inquiries 
from a number of different manufacturers.’’) 

17 In the Court of Appeal attention was drawn to the fact that the members of 
the Restrictive Practices Court who heard the original case were the same 
(with one absentee) as those who decided the subsequent application. ‘‘ They 
would, therefore, have in their minds the circumstances of the earlier case 
and the basis of their decision upon 1t.” (L.R. 3 R.P. 48 at p. 56.) 

18 ‘The object of this provision is twofold; first, it enables an exceptionally 
ow price to be quoted for large orders from persons who are normally big 

ers; secondly, ıt removes the danger of there being a further reduction 

elow the prices quoted in members’ tenders when dealing with big buyers. 
tt saves members from being subject to undue pressure by large buyers"’ 
L.R. 2 R.P. 50 at p. 70). 
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rather different from that of the lower court: “ But when you are 
speaking of some written instrument and then speak of some other 
instrument ‘to the like effect,’ I should have thought, I must 
confess, that as a matter of ordinary English, what you meant was 
that, according to the natural construction of the words-used in 
the second agreement, it was one which was intended to operate in 
substantially the same way as the first. I do not suggest that that 
should be taken as an exhaustive statement of what this phrase 
means, but I do say that in the ordinary case, as I see it, the duty 
of the court is to look at the new agreement in order to see what, 
according to the language used, its terms, if made effective, will 
do or achieve, and then to ask the question: are those things 
done or achieved the same as those which the old agreement, if 
operative, would have done or achieved? . . . I cannot myself see 
in this case any material which would justify us in saying that, 
notwithstanding the apparent and substantial changes in effect 
(and I use again deliberately the word ‘ effect °) between the new 
agreement and that part of the old which was invalidated, the new 
agreement must in practice work in exactly the same way as the 
old.’? 18 

It is not clear whether, in the sentences cited above, the way a 
restriction ‘ operates? or ‘* works”? is the same as what it 
“* does ’’ or ‘ achieves ”; and whether more stress is to be placed 
on “ exactly the same ” than on “‘ the same ” or than on “ sub- 
stantially the same.” Nevertheless, while their precise meaning is 
of obvious importance, it may be suggested that these tentative 
formulations seem to point in a direction different from that 
indicated in the test put forward by the Restrictive Practices 
Court. They suggest that any (or any “ substantial ”) prima facie 
difference between old and new would suffice to establish un- 
likeness, even where the nature of the difference cannot be linked 
to the ratio decidendi of the original judgment.?? This suggestion 
derives some support from the fact that the Court of Appeal paid 
some attention (as a source of difference) to a new provision for 
discounts (applicable to all users) introduced into the new agree- 
ment,** whereas the judgment of the Restrictive Practices Court 
referred to it merely en passant,?* and not in connection with the 
application of its test. 

B. S. Yamey. 


19 L.R. 8 R.P. 48 at p. 6l. 

20 I$ must be added, however, that the Court of Appeal did refer to the question 
whether the shopping-around argument might apply to the new restriction. 
The Master of the Rollesaid that, on the available matenal. the large buyers 
did not operate ‘‘ exclusively ” as a result of previous invitations to tender, 
and, therefore, I do not think it would be right for this court on that assump- 
tion to proceed to the view that the ratio, so to say, which justified the earlier 
restrictions, could not justify the restrictions now quoad the large users.” 
(Ibid. pp. 60-61.) 

21 Ibid. p. 58. 

22 L.R. BRP. 438 at p. 485. 
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FURTHER AND BETTER RELEGATION OF THE 
HAMMERSMITH MARRIAGE CASE 1 


Ir will be recalled from Russ (orse. Geffers) v. Russ (Russ orse. 
De Waele intervening) * that Scarman J. had found the marriage of 
H8, the respondent, and the petitioner to have been bigamous on 
the ground that the respondent’s marriage with W was still valid 
and subsisting in 1950 and, having accepted the submission in the 
answer of the intervener, had declared that, at the date of the 
intervener’s marriage to the respondent, the latter’s marriage with 
W was a valid and subsisting marriage. 

The respondent appealed to the Court of Appeal against so 
much of the judgment which held that his marriage to W was 
valid and subsisting. There was no appeal against the finding in 
favour of the petitioner inasmuch as it was clear that, on any view, 
she was entitled to her decree since one or other of the respondent’s 
prior marriages was valid and subsisting. Accordingly she took 
no part in this appeal, which concerns only the respondent and the 
intervener. The argument for the respondent was that, relying 
solely on the Hammersmith case, it was a universal rule that a 
‘“‘ Christian ° marriage in England could not, in the eyes of 
English law, ever be dissolved by ‘‘ talak ” even if the law of the 
parties’? domicile permitted it—hence his marriage in 1942 toe W 
was void, from which it would follow that his marriage in 1045 to 
the intervener was valid. It was the intervener’s case that the 
1945 marriage was void on the ground of the respondent’s prior 
marriage with W. 

A Court of Appeal consisting of Willmer, Donovan and Davies 
L.JJ. unanimously upheld the decision of Scarman J.’ and 
the reasoning by which he reached it. The main interest in the 
present appeal, however, lies in the distinctions drawn by the 
court between the Hammersmith case (which, as a Court of Appeal 
decision, bound it) and the case now confronting it. Each of the 
learned Lords Justices fully analysed the decisions of the judges in 
the Divisional Court and the Court of Appeal in the Hammersmith 
case, but the leading judgment is undoubtedly that of Willmer L.J. 
To him, the real ratio of the Court of Appeal in that case was the 
absence of any judicial proceeding: he considered that the proceed- 
ings before the Sharia Court in the presence of W in the present 
case, coupled with the facts of their being recorded in the court 
records and of their being recognised in the courts of the domicile 
in the subsequent maintenance proceedings, were sufficient warrant 


1 R. v. Hammersmith Superintendent Registrar of Marriages, ex p. Mir- 
Anwarrudin [1917] 1 K.B. 628 (0.A.). - 

2 [1962] 2 W.L.R. 708; [1962] 1 All E.R. 344, noted by the present writer in 
(1962) 25 M.L.R. 780. 

8 [1962] 8 W.L.R. 980 (C.A.). 
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for the distinctions drawn by Scarman J.4 <‘ This fact of judicial 
recognition by the court of the domicile,” observed Willmer L.J., 
“ seems to me to constitute an important element in the present 
case which was wholly lacking in the Hammersmith case.” © He 
then proceeded to add that although the absence of any judicial 
decree of divorce did not, in his view, form part of the ratio of 
Swinfen Eady and Bankes L.J. in the Hammersmith case, it would 
not of itself be a good ground for impugning the validity of a 
“ talak ”? divorce.* A further ground for distinction—and the one 
which strikes the writer as the most attractive—was that the 
evidence in the Hammersmith case fell short of proving that, by 
the law of Mir-Anwarrudin’s domicile, it was competent for him to 
dissolve a monogamous marriage celebrated in England by 
“ talak,” whereas here it was clear that, by the husband’s domi- 
ciliary law, a ‘‘ talak ” divorce could effectively dissolve any 
marriage of whatever kind—-with the result that the learned Lord 
Justice found it to be immaterial that W’s marriages to H17 and 
H2 were potentially polygamous. Lastly, he found considerable 
significance’ in the fact that there was a distinction as to the 
burden of proof in the two cases: the husband in the Hammer- 
smith case was required, in order to get his writ, to satisfy the 
court that he had capacity to marry and thus had affirmatively to 
prove that his “ talak ° divorce was valid; here, however, it was 
incumbent on the respondent to show that his 1945 marriage was 
invalid, which involved affirmative proof by him that W had not 
capacity to marry him because she had not been validly divorced. 

Donovan L.J. gave reasons similar to those of Willmer L.J. 
for distinguishing the Hammersmith case, but it is noteworthy 
that he refused to yield to the temptation of distinguishing the two 
cases on the footing that the earlier one concerned the validity of 
a proposed second marriage in England whereas the present one 
concerned the effect of a ‘‘ talak ° pronounced in Egypt on an 
existing English marriage. In his view, the question in each case 
was at bottom the same: was there a lawful impediment which 
would prevent the marriages in question? ® 

It will be ‘seen from the judgment of Davies L.J. that he drew 
several of the same distinctions which his learned brethren had 


4 Ibid. at pp. 986-940. The suggestion on p. 940 that the facts of Maher v. 
Maher [1961] P. 842 are virtually indistinguishable from those of the present 
case, is, with r t, questionable, 

5 At p. 987. In the Hammersmith case the “talak” had been pronounced 
privately ın a room in London in the wife’s absence and there had been no 
inkling of any kind gene peeaT a 

6 Citing Har-Shef v. Har-Sheft [1958] P. 161 (C.A4.); Sasson v. Sasson [1924] 
A.O. 1007 (P.C.) and Armitage v. Att.-Gen. [1906] P. 185. 

7 It is interesting that this marriage is spoken of as potentially polygamous. 
His lordship must have regtu3d it as such by virtue of the second Egyptian 
ceremony, since it could hardly have derved such a character from the first 
ceremony in England. p 

8 [1962] 8 W.L.R. at pp. 940-044. 9 At pp. 948-944, 
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drawn,’® though it appears that he was prepared, unlike 
Donovan L.J., to yield to the temptation mentioned in the preced- 
ing paragraph. It is unfortunate, however, that Davies L.J. 
should then have proceeded to say that he was impressed by the 
fact that the ‘‘ talak ” in the case before him was not pronounced 
in England, whereas in the Hammersmith case it had been. It 
is respectfully submitted that this distinction contains within it 
the seeds of doing violence, and not “‘ justice to the dominant 
considerations in the Le Mesurier rule,” ** though, in all fairness, 
the learned Lord Justice admitted that no judge in the Hammer- 
smith case had expressly founded bis decision on that distinction 
and noted that, in the Har-Shefi (No. 1) case, Denning L.J. 
had regarded it as immaterial that the “‘ gett °” had been given in 
England. Davies L.J. then observed that “ it may well be that 
in exercising what has been called a residual discretion to refuse 
to follow the law of the domicile, the English court might reason- 
ably take the view that, since in [England] a divorce can be 
pronounced only after a judicial hearing, our courts will not 
countenance any attempt to obtain within their Jjurisdictign a 
divorce by any other means, such as by a unilateral 
declaration.’’ 14 

It is certainly gratifying to have so many doubts about the 
Hammersmith case so satisfactorily cleared up. Nevertheless, it 
is still not possible confidently to lay down any kind of paradigm 
of the circumstances in which the courts may be expected to 
exercise their discretion to refuse to recognise divorces of this kind 
despite their validity by the parties’ domiciliary law. Perhaps 
unilateral divorces will be recognised only if, mutatis mutandis, 
the English courts would have considered the circumstances to be 
such as to entitle them to grant leave to dispense with service on 
the respondent.*® Conflict lawyers will have, perforce, to “* wait 


and see,” 18 
P. R. H. WEBB. 


10 At pp. 944-046. 11 At p. 945. 

12 Cowen (1952) 68 L.Q.R. 88 at p. 98. 

13 [1953] P. 161 at p. 171 (C.A.). A "gett," it should be noted, is not the 
result of a stricto sensu judicial process. 

14 [1962] 8 W.L.R. at p. 045. Quasre: would he refuse to recognise the divorces 
in (a) Maher v. Maher (supra); (b) Ratanachat v. Ratanachai, The Times, 
June 5, 1960? Cf. the attitude taken by Pearce J. in Har-Shefi v. Har-Shefi 
(No. 8) [1953] P. 220 at pp. 228-224. 

15 See Whitehead v. Whitehead (orse. Vasbor) [1962] 8 W.L.R. 684 (C.A.} and 
the cases there cited. 

16 Finally, it is worthy of note that Bcarman J. in a different proceeding, Russ 
(orse. De Waele) v. Russ & Russ (orse. Geffers) (1962) 106 S.J. 682, granted 
the intervener a decree of nullity on the ground of the respondent's prior 
subsisting marnage with W. The intervener was found to be domiciled and 
resident ın Belgium, but his lordship felt able to assume jurisdiction on the 
sole ground of the respondent's residence in England. That he could do so 
is well established by the former ecclesiastacal court practice and the recent 
decision 2 the House of Lords in Ross-Smith v. Ross-Smath [1962] 2 W.L.R. 
388 (H.1L.). 
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MISTAKE aS TO THR NATURE OF THE MARRIAGE 
CREATED BY THE CEREMONY 


It is well settled by a number of decisions in the context of mono- 
gamous marriages that a decree of nullity may be obtained where 
the petitioner is able to satisfy the court that, at the time of the 
ceremony, he or she was mistaken as to the identity of the other 
party or as to the nature of the ceremony—in other words, where 
the petitioner can successfully plead that his or her consent to the 
resultant change of status was negatived by a fundamental 
mistake.t In Kassim (orse. Widmann) v. Kassim (orse. Hassim) 
(Carl and Dickson cited), Ormrod J. was confronted with these 
somewhat novel facts: the respondent husband, a member of the 
Mashona tribe in Southern Rhodesia and a Muslim by religion, 
had married W1 in 1945 in Southern Rhodesia in accordance with 


- the Southern Rhodesia Marriage Act. Subsequently he had, 


apparently, married W2 in South Africa, first by native custom 
and secondly by Sunni Mohammedan law, but the report does not 
deal further with this marriage. In 1952, W1 being still alive and 
no steps having been taken to put an end to the 1945 marriage, 
the respondent married the petitioner, W8, in London in a Roman 
Catholic chapel. Eventually W8 commenced divorce proceedings 
in England against the respondent and, by his answer, he alleged 
that his marriage to her was bigamous because the 1945 marriage 
still subsisted. However, in the course of cross-examination, it 
turned out that the respondent husband had thought that the 1945 
marriage was polygamous and left him free to marry up to three 
further wives. The question primae impressions which therefore 
had to be decided was whether the 1945 marriage could be regarded 
as void, assuming that the respondent believed that he was con- 
tracting a polygamous marriage similar in character to marriage as 
understood among Muslims of the Mashona tribe and not a mono- 
gamous marriage of the kind envisaged by the relevant Act. It 
was pressed upon his lordship that the respondent’s mistaken belief 


1 See Kelly v. Kelly (orse. Hyams) (1982) 49 T.L.R. 99; Ford v. Strer [1896] 
P. 1; Mehta (orse. Kohn) v. Mehta [1945] 2 All E.R. 680; Valer v. Valter 
(orse. Davis) (1925) 183 L.T. 880 °(all cases where decrees of nullity were 
given to parties who mistakenly believed that the marriage ceremony was 
merely one of betrothal); Hall v. Hall (1908) 24 T.L.R. 756 (where petitioner 
obtained decree on showing that she thought the parties were only putting 
down their names to be marred). cf Way v. Way [1950] P. 71; affd. sub 
nom. Kenward v. Kenward [1961] P. 124 (O.A.) (no relief on the ground 
that the husbands mistakenly thought that, inter alta, the Russian authorities 
would allow their Russian wives to leave Russia to live with them m 
England). 

2 [1962] 8 W.L.R. 865. The facts and the complexities of the pleadings have 
been simplified for the purposes of this note. 

8 A certified copy of the marnage certificate produced by the respondent was 
stated by an expert witness to be prima facie evidence of the validity of the 
marnage in the courts of Southern Rhodesia. Ormrod J. accepted .his 
testimony. 
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that he was entering into a polygamous marriage was so funda- 
mental that it might be said to be analogous to mistaking a 
marriage ceremony for a mere betrothal ceremony and the well- 
known judgment of Lord Penzance in Hyde v. Hyde and 
Woodmansee * was prayed in aid. 

Attractive enough though this submission appears at first sight, 
it was bound to fail. In the first place, as the learned judge 
pointed out, “ a betrothal ceremony, of course, does not affect the 
status of the parties and creates no rights except possibly of a 
contractual nature inter partes.” 5 Secondly, even though a 
polygamous marriage differs much from the concept of the mono- 
gamous or “ Christian *? marriage, it is now beyond peradventure 
that the polygamous marriage not only alters the status of the 
parties but also creates a relationship between them which the 
English courts do, for some purposes at any rate, recognise.° His 
lordship therefore held, and it is submitted, correctly, that the 
analogy with the betrothal cases was entirely inapposite. Since 
there was no decided case which held that a mistake as to the 
nature or incidents of the status created by the ceremony, was 
sufficient to render the marriage void or voidable, he proceeded 
to hold the 1945 marriage to be a valid one. It is respectfully , 
submitted that this holding that the mistake was simply one as to 
the nature of the marriage created by the ceremony was perfectly 
correct and is much to be applauded. 

A further problem which arose out of the case was whether 
the court should grant the respondent the relief for which he 
prayed, viz., a declaration under R.S.C., Ord. 25, r. 5," that the 
1952 marriage was bigamous and therefore null and void or 
whether it should grant a decree of nullity on the same ground to 
Ws on the prayer of her amended petition, leave having been 
given to amend it accordingly. The important point involved was, 
of course, that once the respondent had obtained his declaration, 
the court would become functus officio and be thus unable to make 
orders either for the maintenance of W8 or for the custody and 
maintenance of the parties’ child—whereas if W8 were given a 
nullity decree the court would not become functus officio and 
could make these orders. His lordship examined the relevant 


t (1866) L.R. 1 P. & D. 180, esp. at p. 188. 

5 [1962] 8 W.L.R. at p. 870. Ses, however, the judgments of Cockburn C.J. 
and Byles J. in Frost v. Kmght (1872) L.R. T Ex. 111 (Hixch.Ch.) and cf. the 
views of Lord Denman in Short v. Stone (1846) 8 Q.B. 858 at p. 859. 

6 [1962] 8 W.L.R. at p. 870, relying on Baindatil (orse. Lawson) v. Batndail 
[1946] P. 122 (C.A.) and the Sinha Peerage Case (1989) 171 L.J. 360. 

7 ‘No action or proceeding shall be open to objection, on the ground that a 
merely declaratory judgment or order is sought thereby, and the court may 
paske binding declarations of right whether any consequential relief is or 
could be claimed, or not.” 
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cases ® and reached the conclusion that while the jurisdiction to 
grant declarations (which, he emphasised, was a discretionary one) 
might be apt for parties in proper cases to obtain a ruling on their 
status, e.g., the validity of a foreign divorce decree, there was no 
Toom at all for its application in the present type of case. In his 
view, where the marriage was void ab initio, as here, and the 
parties’ status therefore unchanged by the ceremony of marriage, 
the court had no discretion in the matter and either party had a 
right to a decree of nullity. His lordship concluded the matter 
by granting decrees nisi of nullity to both parties and dismissing 
the parties cited. It is respectfully submitted that this disposal 
of the matter was eminently suitable: since a court has no option 
but to give a decree of nullity in respect of a void marriage, no 
“ husband ”? will now be able to eschew his financial obligations 
towards his ‘‘ wife ° and the children of the family or, for that 
matter, to prevent the court from determining questions of custody 
of the children of the family, by the expedient of resorting to 
Order 25, r. 5. 

The case nevertheless leaves certain matters still undecided. 
We are no nearer discovering what law governs the question of 
_ consent in this context. Further, one is left to wonder what will 

be the attitude of an English court when called upon to grant a 
decree of nullity to a person domiciled in England who alleges that 
he intended to contract a monogamous union and has mistakenly 
contracted a polygamous marriage. And, lastly, one ponders 
again the problem whether the wife petitioner in Risk v. Risk 2 
would be entitled to a declaratory judgment to the effect that her 
marriage was void ab initio. 

P. R. H. Wess. 


WILS, Forms AND INTENTIONS 


Re Rowland, decd.* is the latest variation on familiar problems 
in the construction of wills. Because a will must of necessity be 
put into operation only after its author is no longer capable of 
explaining his intentions, and for the avoidance of fraud, it is 
provided by statute * that for validity a will must be drawn up in 
a specified form, and in particular, that it must be in writing. 


8 Har-Shefi v. Har-Sheft [1958] P. 161 (C.A.) (concerning the junsdiction of 
the Divorce Court to make declaratory judgments under R.8.C., Ord. 26, r. 5); 
Hayes (falsely called Watts) v. Watts (1819) 8 Phill.Ecc. 48; Bowzer v. 
Racketts (falsely calling herself Bowzer) (1795) 1 Hag.Con. 218; Bruce v. 
Burke (1825) 2 Add. 471 and Bateman v. Bateman (orse. Harrison) (1898) 78 
L.T. 472. 


9 [1962] 3 W.L.R. at pp. 872-874. 
10 [1950] P. 50 and see Stone (1952) 15 M.L.R. 90 at p. 92. This case raises, 
but does not answer, the problem posed in the previous sentence. 
1 [1962] 8 W.L.R. 637; [1962] 2 All E.R. 887 (C.A.). 
2 Wills Act, 1887, s. 9. 
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It is notorious that laymen are in general unskilled in expressing 
precisely in writing their intentions with regard to any particular 
matter. It is equally true, if somewhat less notorious, that the 
attempts of so-called ‘ experts ” (usually unidentified and always 
irresponsible) to draw up documents in standard form for use by 
laymen are frequently clumsy and inept when not actually mis- 
leading. Witness the inelegant, repetitive and frequently self- 
contradictory wording of many “ standard contracts ° used by 
large as well as small firms. When such standard forms are 
intended, like the printed or lithographed will forms sold in retail 
shops to an uninstructed public, for the use of persons in infi- 
nitely various family and other personal relationships, the possi- 
bilities for error are infinite and the toll of frustrated expectation 
is heavy. Nor does the law intervene to protect the purchaser. 
The purposes for which such forms are required are so various and 
general that a condition of fitness for the purpose is of little or no 
protection to the buyer. Indeed, as far as the drawing up of wills 
is concerned even a solicitor is (because of the doctrine of privity 
of contract) not liable for negligence. This unfortunate rula was 
extended in 1957 to exonerate a solicitor from damages for breach 
of contract for failure to advise a client that marriage revokes a 
will.® ° 

In Re Rowland, decd., a doctor aged twenty-nine, living in 
Surrey with his wife aged twenty-six, accepted an appointment as 
medical officer in the South Pacific Health Service. Shortly before 
sailing for Fiji both husband and wife made wills, apparently 
without legal advice, on printed forms produced by a company 
called the Barrister Forms Co., Ltd. The husband’s will left all 
his property to his wife, but with a provision that “‘ In the event 
of the decease of the said ” wife ‘* preceding or coinciding with 
my own decease ’? the property was to pass instead.to certain of 
his blood relatives. The wife made a similar provision that if her 
husband’s death preceded or coincided with her own, her property 
should pass to her blood relatives. 

In the South Pacific the duties of the young doctor involved 
service in several archipelagos of hundreds of islands, the principal 
means of travel being by sea. Some two years after reaching the 
South Pacific he and his wife were passengers on a small vessel of 
180 tons sailing from Sulufou, a village on one of the British 
Solomon Islands, for Sikiana, an atoll about 120 miles away. The 
vessel gave her position by radio about four hours before her 
anticipated time of arrival as twenty-five miles from Sikiana, after 
which she was not seen or heard of again. After some days one 
body and some wreckage was found. The body recovered had died 
not from drowning but from some other cause such as loss of blood 


3 In Hall v. Meyrick [1957] 2 Q.B. 455 (C.A.). This case turned partly on the 
pleadings and on the limitation of actions. 
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from being eaten by fish, and the evidence was that death in those 
_ Waters normally occurred not from cold or exposure but from 
being eaten by fish. A commission of inquiry concluded that the 
ship had sunk suddenly with all hands. 

The question at issue was whether, in the circumstances, the 
wife’s death had ‘‘ preceded or coincided with ” her husband’s. 
It seems undeniable that there was no evidence to show that it had 
done so, and that in the circumstances the Court of Appeal could 
really do no other than reach the decision of the majority of 
Harman and Russell L.JJ., that the couple had met their deaths 
in a common disaster, that there was no evidence to show which 
had died first, and that in these circumstances section 184 of the 
Law of Property Act, 1925, applied, and the wife as the younger 
was deemed to have survived the husband as the elder. 
Russell L.J. thought there was ‘‘ much to be said for the view ” 
that the phrase ‘‘ In the event of the decease of the said ” wife 
“preceding or coinciding with my own ” was no more than a 
verbose method of saying “ in the event of my wife not surviving 
me.”» The effect was that, since the wife’s death had not preceded 
or coincided with the husband’s, his property passed not to his 
blood relatives, but to his wife’s estate and then under her will to 
“her blood relatives. 

If, instead of making a will, the testator had relied upon the 
law of intestacy, section 184 of the Law of Property Act would 
have been inoperative by reason of section 1 (8) of the Intestates? 
Estates Act, 1952, which, illogically but reasonably, provides that 
where an intestate and his or her wife or husband have died in 
circumstances rendering it uncertain which of them survived the 
other, the wife or husband shall be deemed not to have survived 
the intestate. The result is that the estate of both devolves (in the 
absence of issue) on his or her blood relatives. Whether, if the 
testator had taken legal advice before making his will, a similar 
result would have been achieved in this case is less certain but at 
least probable. 

Lord Denning M.R., who dissented, did so on the grounds that 
the old rule for construing a will, viz.: “ It is not what the testator 
meant, but what is the meaning of his words ” + was fallacious. 
“ That may have been the nineteenth-century view,” he said, 
“ but I believe it to be wrong and to have been the cause of many 
mistakes.” * He reconciled this view with the wording of section 
7 of the Wills Act, 1887, by saying that in discovering the testator’s 
intentions from the words he has used, “‘ You must put upon his 
words the meaning which they bore to him. If his words are 


1 See Str James Wigram on Evidence, 2nd ed., p. 7, quoted by Lord ‘Wensley- 
dale in Abbott v. Middleton (1858) 7 H.L.Cas. 68 at p. 114, and Wing v. 
Angrave (1860) 8 J.H.L.Cas. 188 at p. 2165. . 

5 [1962] 8 W.L.R. 687 at p. 642. 
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capable of more than one meaning, or of a wide meaning and a 
narrow meaning, as they often are, then you must put upon them 
the meaning which he intended them to convey, and not the 
meaning which a philologist would put upon them... . What 
you shbuld do is to place yourself as far as possible in his position, 
taking note of the facts and circumstances known to him at the 
time, and then say what he meant by his words.” Viewed from 
this angle he concluded that the husband ‘‘ would use the words 
‘ coinciding with,’ not in the narrow meaning of ‘ simultaneous,’ 
but in the wider meaning of which they are equally capable, 
especially in this context, as denoting death on the same occasion 
by the same cause.” 

The difficulty about this approach is that the testator had used 
another word, “ preceding,” indicating time, together with the 
expression “ coinciding with,” and it is therefore difficult to say 
that “ coinciding with ”? was not also used in the sense of time. 
There seems little doubt that if the courts are to deal adequately 
with such cases they need a power which goes beyond putting into 
effect the intentions of the testator and construing liberally the 
words he has used, since in many disputed cases the actual circum- 
stances are such as the testator quite plainly did not envisage. 
Even if, as was suggested in Re Rowland, the testator and his, wife 
foresaw the possibility of death at sea in the South Pacific, they are 
hardly likely to have foreseen it in such unexplained circumstances 
as actually occurred, with no surviving witnesses to the event. 
What is required is a power in the court, whenever there is any 
omission or ambiguity in the will, to exercise its discretion to make 
such provisions as are just and reasonable, having regard to the 
dispositions made by the testator and the actual circumstances of 
death. Nothing less would suffice to cope with the situation, and 
such a power would be in line with the increasing tendency to 
entrust discretion to the judiciary. It would enable the court to 
deal not only with cases such as Re Rowland, but also those like 
Re Diplock.® 

The effect of such a power in the courts would undoubtedly be 
to increase litigation in regard to wills. At the moment if the will 
is reasonably clear, however unjust its provisions in the actual 
circumstances, litigation is useless and unlikely to be embarked 
upon. With a discretionary power in the court, such cases would 
be litigated. This leads us to the next point that undoubtedly 
requires attention. Anyone who studies the law of wills must be 
struck by the very high proportion among disputed wills of 
“ home-made ”? documents, either hastily committed to paper by 
the testator or some lay adviser, with or without reference to a 
(probably out-of-date) book of precedents, hardly a word of which 


6 Sub nom. Chichester Diocesan Fund v. Simpson [1044] A.C. 841. 
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is understood, or drawn up on an out-of-date and badly drafted 
will form retailed to the public by tradesmen equally ignorant of 
the law. If a small part of the care and energy that goes into 
correspondence to the Press after a decision such as that in Re 
Rowland were directed to the making of the wills in the first place, 
many of these difficulties would disappear. 

No amount of liberality in construction by the courts can be 
expected to deal satisfactorily with a situation which, I venture to 
suggest, can be rectified in the long run only by dispelling the 
pathological reluctance of the lay public to seek legal advice on 
what is probably the largest property transaction in which they 
ever take part, the disposition of the whole of their property at 
their deaths, and the corresponding reluctance of some of the legal 
profession to handle a not very lucrative form of business. A 
simple banning of the sale of will forms cannot be contemplated 
while so large a section of the community prefers using them to 
consulting a solicitor. The legal profession has not only to win 
public confidence in this important field, but to be prepared to 
undertake far more of this kind of work if grossly inequitable 
results are to be avoided. 

The extension of legal aid in non-litigious matters and the 
provision of cheap legal advice should assist considerably, but 
something more is needed. A possible solution, which may warrant 
the consideration of the Law Society, might be to couple with a 
discretionary power in the court a provision that, where the will 
had been drawn up on legal advice and failed, by reason of 
mistake, omissions, the use of inappropriate precedents or any 
other form of negligence by the solicitor, to deal adequately with 
the disposition of the testator’s estate, the solicitor who had drawn 
up the will should be responsible for the costs of the litigation and 
any other net loss to the estate. It would seem desirable to extend 
the liability also to cases in which counsel’s opinion had been 
obtained, so that the public would be assured that solicitors would 
not simply “‘ hive off ’’ wills to counsel in order to avoid the 
provision. Such a provision should help to persuade the public 
towards reliance on the legal profession in regard to the drafting 
of wills which seem so sadly lacking today. Solicitors would of 
course insure against the risk; the cost would probably not be 
high, would in the end be met by the clients, and would seem in 
any event a small price to pay for the introduction not only of 
order, but also of equity, into this branch of the law. When and 
only when the use of ‘“‘ will forms’’ had shrunk to small 
proportions should the question of banning their sale be considered. 


O. M. Stone. ` 
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Tae Extent oF THE Duty To MAINTAIN OF THE 
‘* ASSUMING ?” STEPFATHER 


On what principles should the court act in determining whether 
a man.should be made to maintain a child of the family who is not 
his own child, and how should any sum payable be arrived at? 

In matrimonial proceedings in the magistrates’ court the magis- 
trates can make an order against the stepfather of up to £2 10s. 
per week} in respect of a child of the family, defined to include 
“a child of either party who has been accepted as one of the 
family by the other party.” 2 Whereas any order made in favour 
of the wife for her own maintenance must be such ‘‘ as the court 
considers reasonable in all the circumstances of the case,’’* no 
such requirement of reasonableness is expressly set down regarding 
a child, but it is well settled that the order in respect of a child 
must be reasonable.* Furthermore, ‘‘ the court shall have regard 
to the extent, if any, to which that party had, on or after the 
acceptance of the child as one of the family, assumed responsibility 
for the child’s maintenance, and to the liability of any peron 
other than a party to the marriage to maintain the child.” 5 

In Roberts v. Roberts ® it was held that “the extent’ to 
which responsibility has been assumed relates not to ‘f how long ” 
but “ how much.” It matters not whether the child has be&n in 
the family for four months or four years. The extent of a man’s 
liability to maintain his child ought not to depend on the length 
of time he has been discharging that liability. Once he has 
voluntarily assumed the responsibilities of fatherhood he ought 
not to be permitted to shuffle off those responsibilities simply 
because the child is not his child. The child is entitled to insist 
that ‘‘ once maintained, always maintained.” If the temporal 
interpretation were to be adopted the younger the child the less 
favourable its position because of the greater probability that it 
would have spent a shorter time in the family. As Sir Jocelyn 
Simon P. pointed out,’ Parliament could have inserted plainly 
temporal words into the section if so desired. The Royal Commis- 
sion on Marriage and Divorce contemplated that the court should 
take into consideration “ how long ” a child had been part of the 
family where the child was not a child of either of the spouses, a 
class of child not covered in the legislation, but made no reference 
to the temporal element in the case of any other class of child, i.e., 


1 Matrimonial Proceedings (Magistrates’ Courts) Act, 1960, s. 2 (1) (h). 

2 Ibid. s. 16 (1). 

3 Ibtd. B. 2 (1) (b). Scott v. Scott [1051] P. 246 at p. 248, per Hodson J. 

4 Re W. [1056] Ch. 884 at pp. 889-390, per Lord Evershed M.R. approving 
Roxburgh J. m Re T. [1053] Ch. 787; [1958] 2 All E.R. 880, ariging on the 
Guardianship of Infants Act, 1925, s. 3 (2). 

5 Matrimonial Proceedings (Magistrates’ Courts) Act, 1960, a. 2 (5). 

e [1962] 8 W.L.R. 449; [1962] 2 All E.R. 967. 

7 At pp. 460 and 969E respectively. 


Jan. 1968 NOTES OF CASES 98 


a child of at least one of the parties, contenting itself with the 
suggestion that the court should have a discretion to make such 
order as it considers appropriate. Accordingly in Roberts v. 
Roberts it was decided: ‘* This limb of the subsection is concerned 
with such cases as where a husband has been willing to accept the 
child in his home provided he is not required to contribute, or to 
contribute more than a limited amount, towards the child’s main- 
tenance. That is a circumstance which the court is directed to 
weigh in considering what, if any, maintenance such a husband 
should be ordered to pay for such a child.” ° 

Thus it would appear that a stepfather may accept a child into 
his family, without in fact spending one penny upon him, and yet 
still be liable to be ordered to maintain the child, within the discre- 
tion of the court, taking into account these circumstances. Of 
course, taking the child into his home is normally likely to involve 
the stepfather in some expense and to amount to an assumption 
of some responsibility for the child. Difficult questions may arise 
where the assuming stepfather used to pay £4 per week for the 
child, but then reduced his contribution to £2 per week; or con- 
versely where he paid £2 per week for years and increased the 
sum to £4 per week only a few weeks before the child left the home 
with the wife. And can the stepfather claim to have less moral and 
legal obligation than a father towards the child who has reached 
school-leaving age and wants money for higher education? 

With regard to the “ liability ” of any other person to maintain 
the child, e.g., the child’s natural father or even a former assuming 
stepfather, this has been held *° to mean “ could be made to pay ” 
and not “ has been made to pay.” If there is any doubt or diffi- 
culty in measuring the extent of this other person’s liability, the 
complaint in issue should be adjourned to enable the child’s 
mother to take appropriate proceedings against that other person. 

It remains extraordinary and regrettable that where the 
husband has been guilty of wilful neglect to provide reasonable 
maintenance for his wife and children the High Court has no 
jurisdiction to make an order in respect of any child who is not an 
infant child of the marriage, i.e., a child of both parties. During 
the subsistence of the marriage only the magistrates can make an 
order in favour of the step-child, up to the maximum of £2 10s. 
per week.?? 

In the High Court following divorce proceedings, however, the 
principles to be applied in assessing the assuming stepfather’s 

8 1966; Cmd. 9678, para. 576. 
® At pp. 451 and 969F respectively. 
10 Roberts v. Roberts [1962] 8 W.L.R. 450 at pp. 452-463; [1962] 2 All E.R. 

967 at pp. 970C-971B. 

11 Matrimonial Causes Act, 1950, s. 28, as amended by the Matrimonial Pro- 

ceedings (Children) Act, 1058, s. 1 (4). 


12 Matrimonial Proceedings (Magistrates’ Courts) Act, 1960, ss. 2 (1) (b) and 
16 (1). 
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liability for maintenance are the same as in the magistrates’ court. 
The court may make such provision as appears just in respect of a 
child of the family, having regard to the extent, if any, to which 
the stepfather assumed responsibility for the child’s maintenance 
and thé liability of any person other than the wife to maintain the 
child.™8 

In Smith v. Smith * Ormerod L.J. said: “ .. . I should have 
found great difficulty in holding that the mere fact that the 
marriage had subsisted for so short a time was a factor which 
could be taken into account . . .,’? approving the decision in 
Roberts v. Roberts.” 

Danckwerts L.J. stated that regard could properly be had to 
the fact that the mother of the child is legally liable to maintain 
the child, and this is plainly correct. But the learned judge also 
said that regard could be had to the fact that the assuming step- 
father had been very badly treated by the mother of the child. 
It is submitted, with respect, that the claim of the stepchild on 
the stepfather cannot be affected by reprehensible conduct by the 
mother. No man can say: “‘ Because my wife has treated me badly 
I am not going to maintain my children.’ The interests of the 
infant child should not be regarded exclusively as an extension of 
the personal right of the mother.** Maintenance for mother and 
child raise quite separate issues, and should be separately 
awarded.7® 

In determining the extent of the stepfather’s liability to main- 
tain his stepchild the relevant factors would seem to be the means 
of the stepfather, the amount of maintenance he has directly or 
indirectly contributed in the past, the needs of the child, and the 
means of the child, considering also the means of the mother and 
any other person who might be ordered to contribute. 


ALEC SAMUELS. 


TEMPTATION OR SOPHISTRY ? 


Tue judicial quest for ensuring that justice is done to the parties 
in the particular case before the court is a commendable virtue, 
however delusively simple the search may be. But parties to 
litigation are entitled to expect justice according to law and that 
the judges will eschew temptations to jettison the rules of law in 
favour of the often elusively vague notions of justice—whether 
natural, rational, abstract or otherwise. As Lord Goddard said 


18 Matrimonial Causes Act, 1950, 26, as amended by the Matrimonial Pro- 
ceedings (Children) Act, 1958, s. i (1) and (2). See Ormerod L.J. ın Smith 
v. Smith [1962] 3 All E.R. 869 at p. 871 D. 

14 [1962] 8 All E.R. 869 (C.A.). 

15 [1962] 8 W.L.R. 448. 

16 National Assistance Act, 1948, ss. 42 (1) (©) and 64 (1). 

17 Miss O. M. Stone (1961) 24 M.L.R. 144. 

18 Matrimonial Proceedings (Magistrates’ Courts) Act, 1960, s. 2 (1) (b) and (A). 
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in a Rent Act case, Bailey v. Mitchell + in 1960: “. . . if we could 
decide this case by what we thought the principles of abstract 
justice require, I have not the least doubt how we should decide 
it, but judges cannot adopt that kind of reasoning; they have to 
do justice according to the law.” . 

The Court of Appeal’s firm resolve in the case of Formosa v. 
Formosa * to do justice to a wife in a matrimonial suit, regardless 
of the rules of private international law applicable to the case, 
exemplifies, even for judges, the Shavian maxim that everything 
except temptation can be resisted. What is particularly surprising 
is that the court in succumbing to temptation paid so little regard 
to the rules of private international law which would, in this 
writer’s opinion, have produced the just and desired result. 

In 1949 a Maltese Roman Catholic, who had acquired a domicile 
of choice in England, married a domiciled Englishwoman, who 
was not a Roman Catholic, at a Register Office at Chester-le-Street, 
Co. Durham. There were three children of the marriage. In July 
1951, the husband went to Malta for a short holiday but thereafter 
failed to return. The wife obtained from the English courts an 
orde? for maintenance, but apart from an order in respect of one 
child, of whom paternity was accepted by the father, there was no 
enforcement of the orders of the English courts; the Maltese courts 
deckned to recognise the English marriage as lawful, on the 
ground that a Maltese subject cannot contract a marriage outside 
the Roman Catholic Church. In 1959 the husband finally obtained 
his nullity decree from the Maltese court which based its accep- 
tance of jurisdiction on the husband’s Maltese domicile in 1959. 

The English Court of Appeal in an unreserved judgment was at 
such pains to condemn any argument for recognising the Maltese 
decree that the conflict of laws rules never surfaced above the 
condemnatory remarks directed towards the husband and towards 
academic lawyers who would seek to support his case for recognition 
of the Maltese nullity decree. The judgment of Lord Denning was 
particularly emotive: ‘‘ The children are illegitimate in the eyes of 
the court of Malta; he is not liable to maintain any of them, 
except in so far as he has acknowledged their paternity. Suppose 
he comes back to England as he may do. Is the wife to have no 
redress against him? Is she to get no maintenance from him? 


1 Appeal Court Judgments, Bar Library, No. 80, 1960, decided on February 12, 
1960, before the Court of Appeal (Lord Goddard, Pearce and Upjohn L.JJ.). 
It is only where the legal rules are mlent that ıt is permismble to invoke the 
concept of Justice: see Adams v. National Bank of Greece Athens 8.A. [1961] 
A.C. 255. In R. v. Local Government Board, ex p. Arlidge [1914] 1 K.B. 
160 at p. 199 et seq. Hamilton L.J. (later Lord Sumner) in a dissenting 
judgment analyses the applicatıon of the principle of natural justice in relation 
to foreign judgments. 

[1962] 8 All H.R. 419: the court was composed of Lord Denning M.R., 
Donovan and Pearson L JJ. The decision was followed, with no great show 
of enthusiasm, by Sir Jocelyn Simon P. in Lepre v. Lepre, e Times 
December 6, 1962. 
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Is he at liberty to throw in her face the decree of the courts of 
Malta. .. ? I do not think that there is any rule of private inter- 
national law which compels her to submit to such indignity. 1 
know that academic writers have criticised the decision of 
Wilmer J. in Chappelle v. Chappelle * with all the sophistry at 
their command. I will not embark on that controversy today— 
suffice it to say that I am content to decide this case on the simple 
basis that the courts of this country are not compelled to recognise 
the decree of the court of another country where it offends against 
our ideas of justice; and this decree, in my judgment, does so 
offend.” 4 The court therefore held that there was a subsisting 
marriage and granted the wife a divorce on the ground of the 
husband’s desertion. 

What are the rules of private international law, if any, which 
it was feared would subject this wife to the indignity of having 
her lawful English marriage annulled by the Maltese court, an 
annulment which in turn would have to be recognised in English 
law? First, to clear away the dead wood, the decision in Chappelle 
v. Chappelle, which was probably wrongly decided,’ was clearly 
distinguishable. In that case the Maltese husband to a marriage 
celebrated in England was at the date of the ceremony domiciled in 
Malta. Under his personal law, therefore, he could not contract 
a valid marriage so long as the disability under Maltese law was a 
question of capacity to be governed by his lew domicilii. In 
Formosa v. Formosa the husband had at the time of the marriage 
an English domicile; Maltese law no longer governed his capacity 
to marriage. 

A comparable proposition from a non-English court’s point of 
view can be seen from the case of Pugh v. Pugh.’ In that case a 
fifteen-year-old domiciled Hungarian girl married in Austria a 
British soldier domiciled in England. By the English Marriage 
Act, 1949, a marriage is void if either party to the ceremony is 
under sixteen. By Austrian and Hungarian law the marriage 
however was valid since the age of marriage was lower. Mr. 
Justice (now Lord) Pearce granted a decree of nullity on the 
ground that the Marriage Act, 1949, was extra-territorial in opera- 
tion and made the domiciled Englishman incapable of contracting 


3 [1950] 1 All E.R. 286, 

* [1962] 3 All B.R. 419 at p. 498; see to like effect Donovan L.J. at p. 424 and 
Pearson L.J. at p. 425. The court relied upon the casa of Pemberton v. 
Hughes [1899] 1 Ch. 781, which concerned the failure of the foreign court to 
give the defendant notice of legal proceedings, and is hardly relevant to the 
question of recognition of unpalatable foreign judgments. More relevant 
would have been the statement of Vice-Chancellor Shadwell in Price v. 
Dewhurst (1887) 8 Sim 279 at p. 802 when he said that ‘“ whenever it is 
manifest that justice has been disregarded, the court is bound to treat the 
decision as a matter of no value and no substance." 

5 Bee Rupert Cross (1950) 3 International Law Quarterly 247. 

® See Dicey, Tth ed., Rule 81, p. 240. 

T [1951] P. 482. 
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a marriage with a girl under sixteen anywhere in the world. To 
pose, mutatis mutandis, the question put rhetorically by Lord 
Denning in Formosa v. Formosa, would an English court be 
content for an Hungarian court to refuse to recognise the English 
decree of nullity because the English decree offended Hungarian 
notions of justice? Or would, and does, it demand recog- 
nition? Equally, the English courts would have made any children 
of the marriage of the parties in Pugh v. Pugh illegitimate in 
English eyes; the British soldier would not be liable to maintain 
any of them except so far as he had acknowledged paternity. 
Equally in Hungary the British soldier could ‘* throw in the face ” 
of the adolescent wife the decree of the English court. Would an 
Hungarian court be so outraged as to refuse to recognise the 
English decree of nullity? 

On what ground then was the English court in Formosa v. 
Formosa entitled to disregard the decree of the Maltese court, 
since under the personal laws of both parties the English marriage 
was valid? The Maltese court purported to annul the marriage, 
decreejng it void ab initio, because at the time of the granting of 
the decree of nullity the husband had become domiciled in Malta. 
Since English law has resolutely set its face against recognition or 
non-recognition of foreign decrees other than on the jurisdictional 
rules “applicable, irrespective of the grounds for the decree, there 
appeared to be no way out of having to recognise the Maltese 
decree. But, unlike an arrogation by a foreign court of jurisdiction 
in a case of divorce, the jurisdiction to declare a marriage void 
ab initio retroactively constitutes a problem of the time element in 
the conflict of laws. If a party seeks the annulment of his or her 
Marriage on a ground of nullity that existed only at and not subse- 
quent to the moment of the marriage ceremony, then any court 
claiming jurisdiction to annul that marriage must do so on a 
ground of jurisdiction that obtained at the moment that the 
ground for annulment arose. Since the husband in Formosa v. 
Formosa had an English domicile at the time of the ceremony no 
subsequent change of domicile could give a court of the country of 
any new acquired domicile the jurisdiction to declare the English 
marriage void ab initio. To allow a foreign court jurisdiction (for 
recognition purposes) which it had not got at the time of the 
marriage but which it acquired only at some point of time posterior 
to the date of the ceremony would be to import into every marriage 
ceremony potential incapacities of the laws of every country in 
which the spouses might subsequently become domiciled. Such a 
whimsical result cannot be, and is not, part of the rules of private 
international law. 

Perhaps, since the application of the rules of private inter- 
national law would have produced the result so devoutly desired by 
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the Court of Appeal, their lordships may, pace Edmund Burke, be 
charitably disposed to think that the age of chivalry has not yet 
yielded to the reign of sophisters. 

L. J. Buom-Cooper. 


Once MORE INTO THE BREACH... 


Tux doctrine of fundamental breach of contract is now sufficiently 
established for the courts to be concerned with the burden of 
proving it. Does this lie on the plaintiff to such an extent that he 
must show an actual or probable fundamental breach, or is it 
enough if he merely alleges that such a breach has occurred, the 
burden then shifting to the defendant to show that a fundamental 
breach has not occurred? Unfortunately, we still do not know. 
The point was however discussed at considerable length by the 
Court of Appeal in Hunt & Winterbotham (West of England), Ltd. 
v. British Road Services (Parcels), Ltd.1 In this case the traders 
delivered fifteen parcels of cloth to B.R.S. (who were common 
carriers) for carriage to Manchester. Only twelve parcels grrived 
at their destination, the missing parcels being worth £276 4s. 8d. 
There was a protective term in the contract of carriage which 
limited the liability of B.R.S. for loss, however sustained, to the 
value of the proportion of the consignment lost, working out the 
value of the whole consignment at £800 a ton. This only came 
to £68 2s. 7d. The traders sued B.R.S. for £275 4s. 8d. on the 
grounds that B.R.S. had broken their agreement or their duty in 
failing to deliver the three parcels. The defendants admitted non- 
delivery, but pleaded the exclusion clause as a defence. In the 
county court judgment was given to the defendants on the ground 
that the alleged cause of the loss was covered by the exclusion 
clause. The plaintiffs appealed, claiming that in order to bring 
themselves within the protection of the exclusion clause the defen- 
dants had to show that they were performing the contract and this 
involved showing that there had been no fundamental breach of 
the contract, and as no evidence had been produced by the 
defendants as to the cause of the loss of the cloth this had not been 
done.? 

The judgment of the court was given by Donovan L.J. who 
began, understandably, by saying “f The problem in this case is 
more easily stated than solved.” * The trouble with fundamental 
breach is that the only person who really knows, or who can find 
out, what has happened, is the person who may have committed 
the fundamental breach, the knowledge is normally solely in his 


1 [1962] 9 W.L.B. 172. 
a Belg on Woolmer v. Delmer Price [1955] 1 Q.B. 201 and Denning and 


- E.R. 121. 
3 At p. 175. 
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hands. In the words of Lord Buckmaster in Smith v. G.W.Ry.,* 
on the situation which would result if the plaintiff had to prove 
that a breach had probably occurred: ‘It is perfectly true that 
this results in holding that the apparent protection afforded to 
the trader is really illusory; it practically gives him no protection 
at all, for it is often impossible for a trader to know what it is 
that has caused the loss of his goods between the time when he has 
delivered into the hands of the railway company’s servants and the 
time when they ought to have been delivered at the other end of 
the journey and for the trader to be compelled to prove that it 
was due to wilful misconduct of the railway company’s servants 
is to call upon him to establish something which it may be almost 
impossible for him to prove.” § 

The Court of Appeal also found that the claim of the plaintiff 
amounted simply to a claim for negligence, and although the 
exclusion clause would not cover liability for fundamental breach 
it did cover negligence in the performance of the contract. The 
court further decided that it was not necessary for the defendant 
to show he had not committed a fundamental breach as a condition 
precedent before he could rely on the exclusion clause. Alderslade 
v. Hendon Laundry Co.° and Smith v. Great Western Railway Co." 
were the authorities on which most support was placed by the 
court in reaching this conclusion. 

Woolmer v. Delmer Price® was distinguished on the ground 
that special circumstances existed in the case as the evidence before 
the court was such that it was possible to draw a clear inference 
that the loss may have occurred through the defendant’s funda- 
mental breach. In this situation the defendant must show that 
the loss was caused in such a way that the exclusion clause covers 
it.” As no evidence as to cause of loss was produced Woolmer v. 
Delmer Price could not help the plaintiff in this case. 

The court refused to say what the position would be if the 
plaintiff specifically pleaded fundamental breach or by his pleading 
put the defendant to proof of performance of the contract.1° None- 
theless they gave a clear impression that they did not rate his 
chances very high. What they did say was that “.. . the 
consignor would have clearly to claim, at least alternatively, 
damages for his loss otherwise than arising out of the contract of 


4 [1922] 1 A.C. 178 at p. 183. 

5 However he was referring to a claim of repudiation by non-performance—not 
to fundamental breach. 

6 [1945] K.B. 189. 

7 [1922] 1 A.C. 178. 

8 Supra. 

°? Presumably this is what Greene M.R. means at p. 192 in Alderslade v. 
Hendon Laundry, supra. 

10 Hunt ¢ Winterbotham v. B.R.S., p. 184. 
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carriage.’ | Thus a claim in contract alone does not Taise 
fundamental breach. 

It is a great pity that the court did not see fit to indicate more 
clearly precisely how the plaintiff must plead and phrase his inter- 
rogatories in order that the burden of proof might shift to the 
defendant, especially as Smith v. G.W.Ry.™ is quoted with such 
approval. In Smith’s case the plaintiff was permitted in the House 
of Lords * to allege non-performance of the contract in order to 
prevent the defendant from relying on an exclusion clause. The 
defendants had been unco-operative in providing the plaintiff with 
information relating to the loss of his goods, and eventually the 
defendants found that they had lost all the documents (also in 
transit) relating to the goods and their loss. The House of Lords, 
while expressing sympathy with the plaintiff, said he must prove 
non-performance. They also indicated that it would, in some 
instances, be quite proper for the defendant to refuse to give 
information to the plaintiff. This would leave the plaintiff in a 
most unsatisfactory position. However, Smith’s case was decided 
at a time when fundamental breach was not firmly established. 
One of the main functions of fundamental breach is to limit the 
power of exclusion clauses in an era when bargaining has largely 
disappeared from contract being replaced by the standard contract 
with fixed immutable terms. If the burden of proving that a 
fundamental breach has actually occurred is placed on the plaintiff 
the doctrine will cease to have this effect. This would be very 
regrettable, a slip back into the dark ages before consumer protec- 
tion. The burden must lie on the defendant ° for justice to be done. 
The suggestions of Denning and Parker L.JJ. in Spurling v. 
Bradshaw 1" that once fundamental breach is alleged the burden 
shifts to the defendants to show no such breach, although discounted 
in Hunt & Winterbotham v. B.R.S., are much more reasonable. 

There would seem to be no justification for the suggestion that 
the burden of proving fundamental breach might differ in cases of 
deposit and carriage. It must be the same in all cases.”* 

The position of the plaintiff in cases such as Hunt & 
Winterbotham v. B.R.S. would appear to be as follows: 


11 At p. 184. 

12 Supra. 

13 He had not done so in the lower courts. 

14 See Lord Buckmaster. 

15 Gibaud v. G.E.Ry. [1921] 2 K.B. 426 was only decided a year earlier. 

16 A far more realistic view of the situation where one party only has knowledge 
of the facts was taken by the court in McRae v. Commonwealth Disposals 
Commission (1951) 84 C.L.R. 877. 

17 Supra. 

18 Similarly the practical solution suggested by the court that the plaintiff 

, Should insure against loss of his consignment by the defendant seems 
unjustified—should not the defendant be the insurer? 
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1, A claim based on negligence or breach of contract will be 
successfully met by the exclusion clause (Hunt & Winterbotham 
v. B.R.S.). 

2. If the court finds sufficient evidence to support a contention 
of fundamental breach the defendant must show the cause‘of the 
loss was covered by the exclusion ‘clause (Woolmer v. Delmer 
Price). 

8. In any case the plaintiff must also claim damages arising 
other than out of the contract (Hunt & Winterbotham v. B.R.S.). 

4. If the plaintiff alleges fundamental breach in his pleadings 
the defendant may have to show no such breach (Spurling v. 
Bradshaw). It is not clear if a mere allegation will suffice. 

5. If the plaintiff puts the defendant to proof of performance 
the situation will be as in 4. 

If the bailor of lost goods is suing the bailee in detinue or 
negligence, the burden of proof that he must discharge is now quite 
clear—and nowhere so onerous as in contract. In Houghland v. 
R. R. Low (Lucury Coaches), Ltd. the plaintiff, when returning 
home, by coach, left her suitcase with the driver of the coach. It 
was locked in the boot of the coach. The coach broke down, was 
left in the dark for some time. Eventually a relief coach arrived 
and the passengers transferred their luggage to this coach under the 
supervision of the driver of the first coach. On arrival at her 
destination the plaintiff could not find her suitcase. She sued the 
defendants, owners of the coach, in detinue for the return of the 
case or its value and alternatively in negligence for £100. The 
plaintiff succeeded in detinue in the county court and the defendant 
appealed on the ground that this was a gratuitous bailment and 
liability only arose for gross negligence. 

Ormerod L.J. dealt with these points most succinctly. He 
found a distinction between gratuitous bailments and bailments for 
reward (it was sometimes, he said, difficult to see if a bailment 
was one or the other) irrelevant, nor did “ gross ” negligence have 
any vital meaning—‘‘ The question that we have to consider in 
a case of this kind, if it is necessary to consider negligence, is 
whether in the circumstances of this particular case a sufficient 
standard of care has been observed by the defendants or their 
servants.’? 20 

In a detinue claim all the plaintiff has to do, said Ormerod L.J., 
is prove the bailment and non-delivery of the goods. There is then 
a prima facie case which the defendants must rebut. The defen- 
dants could only rebut by showing that they were not negligent in 
their care of the goods. As no one knew how or when during the 
journey the suitcase was lost, the defendants could not do this. 
The facts also formed a prima facie case of negligence against the 


19 [1962] 2 W.L.R. 1015. 
20 At p. 1017. 
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defendants, which similarly they could not rebut. Thus, the 
Court of Appeal upheld the county court judge. 

This clear and concise judgment, removing it is hoped, some of 
the distinctions between gratuitous bailments and those for reward, 
is to be welcomed. But Mrs. Houghland must congratulate herself 
that she did not have a contract with the defendants excluding 
liability for loss of her suitcase “‘ howsoever caused ”; for in this 
case she might have had to prove a fundamental breach, and she 
would have failed. In bailment uncertainty of the facts works in 
favour of the bailor, in contract it would appear to work in favour 
of the person protected by the exclusion clause. 

O. ATKIN. 


REVIEWS 


MAXWELL ON THE INTERPRETATION OF StaTuTES. Eleventh edition. 
By Roy Wuson, a.c. and Brian GALP. [London: Sweet 
& Maxwell, Ltd. 1962. cxxxii and 448 pp. (with index). 
£8 10s. net.] 


“I ast indeed proud,” says the Master of the Rolls, “to have been asked to 
write a Foreword to the new edition of this important book.” ‘The point, he 
explains, is that more and more of the cases which come before the courts— 
and particularly the Court of Appeal—turn on the interpretation of Acts 
of Parliament. Hence the value of a textbook “which can serve as a guide 
not only to the courts but to the whole legal profession, whose essential 
duty and responsibility it is to expound (and, indeed, to justify) the law 
to the rest of the community.” 

I find this very depressing. That the legal profession should need a book 
of this sort at all is a sad reflection on our legislature, our law courts and 
our language. Consider on the one hand the synoptic Gospels. The teaching 
of Jesus was given in Aramaic, recorded later in Greek, and translated later 
still into English. We have it therefore at third hand and can readily 
excuse a good deal of scholarly debate and conflicting interpretation. 
Consider on the other hand the voice of the legislature. Parliament has now 
been enacting laws, off and on, for more than six centuries; for the last two 
of them it has done so in language which ought to be familiar to any compe- 
tent candidate for the G.C.E.; and for the last twenty-five years or so it has 
done so in the idiom of our own contemporary speech. One might surely 
have hoped that, by now, those who draft Acts of Parliament and those 
who have to apply them would have developed some common medium of 
communication which they both understand. One might even have hoped that 
they would not have needed any process of development, and that the riches 
of the English language would have been enough to enable them to speak 
intelligibly to each other without the need of contrivance or innuendo. Nay 
more, it might have struck one that Parliament enacts laws not primarily, 
nor even incidentally, to provide cannon-fodder for the Court of Appeal 
but for the purpose of promoting order and good government in the com- 
munity, and that the people who are intended to understand and observe 
them are the general body of electors. But so far are these notions from 
fruition that the editors of the new edition have found it necessary to cite 
more than 4,000 cases; and this is what I find so depressing. Is it our 
legislators, our judges or our teachers of English who ought to feel the 
most ashamed? 

On page 8 we are introduced to the first and most elementary rule of 
construction (and I strongly suspect that I should have thought of it for 
myself even without the assistance of Bailey J.): “It is very desirable in all 
cases to adhere to the words of an Act of Parliament, giving to them that 
sense which is their natural import in the order in which they are placed.” 
It is distressing to find it suggested that in spite of the simplicity and 
obviousness of this prescription the practitioner is not adequately equipped 
to discern the meaning of Parliament’s language unless he has access to 
the following 400 pages of text. And the ghastly truth is that he is not; 
for it happens as often as not that when an Act of Parliament is fully 
processed by the legal machine it turns out to mean something quite different 
from what its authors supposed. : 
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Judges and berristers find it very tempting to throw all the blame for 
this on the legislature and to justify themselves by citing such gems of | 
draftsmanship as section 12 (6) of the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920: “Where this Act has become applicable 
to any dwelling-house . . . it shall continue to apply thereto whether or not 
the dwelling-house continues to be one to which this Act applies.” But this 
degree of inscrutability is in fact rather rare; it is a legislative tour de force 
comparable to doing a hole in one on the golf course, and I do not believe 
that, in general, Parliament is much more to blame than the courts. Compare, 
for instance, section 4 of the Statute of Frauds which said that “no action 
shall be brought” on an agreement not to be performed within a year (and 
was held to mean that you could bring one if you liked and take the chance 
of the defendant relying on the statute), with the Gaming Act, 1845, section 
18, which said that “no suit shall be brought or maintained in any court of 
law or equity for recovering any sum of money... alleged to be won upon 
any wager,” and was held to mean exactly what it said (Luckett v. Wood, 
24 T.L.R. 617). Over and over again one finds rules of construction laid 
down by one court and subsequently denied by another—e.g., that the 
marginal note cannot be used as an aid to the construction of a section 
(per Willes J. L.R. 8 C.P. at p. 522), and that it can (per Collins M.R. [1904] 
2 K.B. at p. 567); or that the words “nearer or more commodious” in s. 85 
of the Highway Act, 1835, mean nearer and more commodious (R. v. Shiles 
(1841) 1 Q.B. 919) and that they do not (R. v. Phillips (1866) L.R. | Q.B. 
648). Moreover, the search for certainty may know no end, for, as the 
editors remark at p. 804, the mere fact that a statute is re-enacted after it 
hag received judicial interpretation does not prevent a superior court from 
overruling that interpretation (see Royal Crown Derby Porcelain Qp. v. 
Russell [1949] 2 K.B. 417). 

Another deplorable aspect of the judicial process is the emergence of a 
stream of maxims in dog Latin (the editors cite thirty) which are supposed 
to be an aid to the construction of Parliamentary English. AN that they do, 
in my disrespectful submission, is to invest the subject with an artificial 
mystique which serves at once to bemuse the layman und to provide the 
advocate with something to talk about (thereby increasing the cost of litiga- 
tion). Take, for instance, the following: Incivile est nisi tota lege perspecta 
una aliqua particula ejus proposita judicare vel respondere, cited by the 
editors at p. 27. By all means try this over in your bath to the tune of 
Annie Laurie, but do not try to persuade me that it helps anyone to interpret 
anything. 

I suspect that Lord Evershed suffers occasional bouts of the same 
melancholia as overcomes me on looking into Mazwell because he writes in 
the Foreword: “It is my hope that out of the vast body of judicial decisions 
on the interpretation of statutes there will, in the end, emerge rules, few in 
number but well understood, generally applicable or applicable to particular 
and defined classes of legislation, which may supersede and render obsolete 
other dicta derived from a different age and a different philosophy.” But 
the hope seems unlikely to be realised. More than thirty years ago Lord 
Hewart C.J. confronted by the question what was meant by a “person 
aggrieved,” remarked that “as has been said again and again there is often 
little utility in seeking to interpret particular expressions in one statute by 
reference to similar expressions in different statutes which have been enacted 
alio intuitu” (Sevenoaks U.D.O. v. Twynam [1929] 2 K.B. 440, 448); but 
this precept has not generally been followed and did not prevent the 
Sevenoaks case from being cited along with four others when it became 
necessary to determine who was a “person aggrieved” within the meaning 
of, another Act in 1989 (Ealing Oorpn. v. Jones [1959] 1 Q.B. 884). I suspect 
that the urge to rely upon case-law which has become second nature to every 


Jax. 1968 REVIEWS 105 


English advocate as a result of his training in the common law makes it 
unlikely that Lord Hewart’s advice will ever be taken very seriously. I 
notice that it is not even cited in the new Maxwell—perhaps because it has 
never been translated into Latin—though instances which point in the same 
direction are given at pp. 88-89. 

Another dictum which the editors exclude (and wisely) is Lord 
Wrenbury’s remark in G.W. Ry. v. Bater [1922] 2 A.C. 1, 80: “What is 
the true construction? It is impossible to escape deciding that question of 
law by saying that the Act is so slovenly and so unintelligible that it is 
impossible satisfactorily to ascertain and declare its meaning. ... A court 
cannot say it means nothing and cannot be construed at all.” (It will 
surprise no one to learn that he was talking about an Income Tax Act) A 
short Act of Parliament conferring that liberty on the courts might be almost 
as bracing for the Government as losing three by-elections running, but this 
is a Utopian idea and the editors have done well not to flirt with it. 

All this may seem to suggest that the new edition of Maxwell is a dismal 
book. And so it is; and so was the previous edition; but it is the subject, 
not its treatment, which is the root of the trouble. The editors have done 
everything possible to present it in good order and to furntsh the practitioner 
with the ammunition he so frequently needs when he is briefed to frustrate 
the intentions of the legislature. Until an Act is passed to abolish all rules 
of interpretation we must keep Marwel by us, and though we may saturate 
its pages with our tears we must also acknowledge our debt to the present 
editors for the stamina and travail which have led to its rebirth. 


C. P. Hanver. 


Tue ABT or JupGMENT. By the Rt. Hon. Sm HENRY SLESSER, P.C. 
[London: Stevens & Sons, Ltd. 1962. x and 187 pp. £2 2s. 
net. | 


Oxz of the more surprising objections to our joining the Common Market 
was expressed in Sir Henry Slesser’s fear lest it should lead us to succumb 
to “the subtle approach to Byzantine influences, glorifying the power of the 
state, and discounting the subconscious reference in England to Natural 
Law.” For the assumption, doubly dubious, that Continental courts are 
uninfluenced by, while ours are influenced by, natural Jaw, Sir Henry has 
been taken to task by his critics; but his belief in the influence of (and the 
necessity for the acceptance of) “the notion of an overriding inviolable 
divine justice” is the theme which links the lectures collected together in 
this volume. 

In his address on “The Art of Judgment,” the Jearned author seeks to 
elucidate the processes by which courts arrive at their legal and factual 
conclusions. Upon the methods of determining fact, he begins with the 
interesting point that the probative force of evidence must vary from age to 
age, so that its cogency is closely connected with the general processes of 
contemporary reasoning. A historical investigation of this proposition would 
make a fascinating address, but unfortunately the learned author (after 
remarking that the change from unscientific to attempted scientific discovery 
of fact in the courts is but a reflection of changing modes of thoughts 
generally) devotes this part of his address to the banal topics of the arti- 
ficiality of some of our rules of evidence and the weaknesses of juries and lay 
justices as fact-finders. He complains (p. 24) that a judge cannot always 
count on the fact that a jury will understand him. This complaint is 
attached to the proposition that an accused on whom the burden of proof 
falls must satisfy the jury beyond reasonable doubt and the proposition 
that the jury may fail to distinguish between “absolute proof (an almost 
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impossible ideal) and proof beyond reasonable question.” With respect, if 
the jury failed to understand the first proposition it would be as well (for 
it is wrong), while its failure to understand the second would be no cause 
for surprise, since the word “almost” is inappropriate in such a context 
(for the jury deal with questions which are not susceptible of absolute proof). 
It is, however, in his treatment of the application of law by the courts, that 
the learned author claims that the art of judgment requires reliance on 
ethical, Christian, doctrines and on natural law. He complains of “mechanical 
solutions and the unintelligent search for exact precedent,” the “general 
growing disbelief in general principles,” the “deliberate distaste for 
generalisation of all kinds.” But, with respect, his proposition that authority 
is but a guide to juridical thinking seems to go no further than Mansfield’s 
“Precedents serve to illustrate principles.” 

Most of the other addresses in this volume are expressly directed to one 
aspect or another of the medieval history of the doctrine of the law of 
nature. One deals with the developing legal status of the trade unions. 
Another with the threat to liberty arising from the welfare state. One may 
admire the generous impulses which lead the author to advance the cletms 
of natural justice, liberty and the rights of the economic underdog, but 
St. Thomas’s Summa, Lord Hewart’s New Despotism and the Trade Union 
Act, 1871, may be thought to constitute a somewhat ill-assorted troika in 
which to gallop towards the millennium. The cost of the ride (two guineas 
for 187 pages, of which 19 are virtually blank) seems high. e 


J. A. Courts. 


OXFORD Essays IN JURISPRUDENCE. Edited by A. G. Guzsr. 
[London: Oxford University Press. 1961. xviii and 292 pp. 
(with index of names). 25s. net.] 


Tus collection of essays reveals some of the contemporary thinking on legal 
and related problems of ten Oxford dons, mostly of the younger generation. 
The majority of the authors are themselves law graduates of Oxford 
University and all were, at the time of writing, Fellows of Oxford Colleges. 
So, the editor, Mr. Guest, has provided a strong Oxford cocktail: whoever 
sips it will find it at least stimulating; of those who drain it, some will fall 
under the influence of this way of thinking about law and ask for more, 
but others will soberly cling to the belief that the elucidation of legal 
concepts—for that is the basis of the mixture—while an illuminating exercise 
is not the only or even the main business of jurisprudence. 

It is to be regretted that Mr. Guest did not persuade Professor Hart to 
include his inaugural lecture on “Definition and Theory in Jurisprudence” 
(printed in 70 L.Q.R. 87-60), perhaps as the title essay, as it provides the 
keynote for many of these essays. The programme outlined there—of using 
the method of the modern Oxford (pace Wittgenstein) school of philosophers, 
who have argued that philosophy is but the critique of language, and of 
seeking specific meanings for legal terms of art in typical legal propositions 
as uttered in the context of a particular legal system—this programme is 
implemented in several of these essays. Of course Professor Hart employs 
this technique himself in his essay [Chapter II] on “Negligence, Mens Rea 
and Criminal Responsibility,” the gravamen of which is a refutation of 
Turner’s Rules of Criminal Liability—expounded in The Modern Approach to 
Criminal Law and woven into the post-war editions of Kenny and Russell— 
so far as they exclude criminal liability for “negligent” acts or omissions: 
an argument mounted by Hart mainly on lawyers’ stock phrases im criminal 
cases and on ordinary men’s moral propositions about “negligent” conduct 
Mr. Fitzgerald has employed the same technique [Chapter I] to throw more 
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light on the concept of “acts” both voluntary and involuntary, particularly 
in the context of modern English criminal law. Mr. Marshall has used the 
same method of linguistic analysis in his discussion of the notion of 
“ justiciability”” [Chapter X]. Mr. Guest in his own acute contribution on 
“Logic in the Law” [Chapter VII] has likewise approached his subject in 
the manner of the modern Oxford philosophers, and this essay should remove 
many misconceptions from the minds of lawyers, some of whom in the highest 
places have spoken obtusely of the role of logic in legal reasoning. Perhaps 
the most illuminating analyses are those entitled “The Concept of Posses- 
sion in English Law” by Mr. Harris [Chapter IV] and “Ownership” by 
Mr. Honoré [Chapter V]. The latter has sketched out the paradigm case 
of the full or absolute owner, as presupposed by the modern Common Law 
and other systems, giving a dozen incidents which constitute the complete 
concept, and in doing so he has made ample allowance for modern forms 
of wealth and economic structures. The concept thus drawn makes those 
of Holdsworth, Hargreaves and Cheshire seem parochial and out of date. 
Yet, for all this linguist analysis, these authors have, in varying degrees, 
been unfaithful to their philosophical mentors in one important particular. ' 
It is a tenet of the linguistic school that a key word has a specific meaning 
only within the discourse of a group of men at a particular time and place. 
But in these essays on modern legal concepts these writers have not been 
inhibited from invoking the dicta of judges and jurists of earlier centuries 
within the English system and of twentieth-century lawyers belonging to 
other legal systems. These are infidelities which most common lawyers 
will find it easy to condone. 

However, some of these essays are written in quite different veins. Mr. 
Levey’s discussion on “Means, Motives and Interests in the Law of Torts” 
[Chapter III] is a more conventional common lawyer’s dissection of cases, 
English and American, in which the courts have considered tortious liability 
for acts done knowing they are likely to result in injury or loss to others. 
In his use of the term “rights” he boldly ignores Hohfeld’s exposition of its 
ambiguity, and his discussion of tortious liability in terms of “interests” 
would have been more valuable if he had made use of the distinction between 
social and individual interests elaborated by Pound. Mr. Simpson’s expo- 
sition of his own views on “The Ratio Decidendi of a Case and the Doctrine 
of Binding Precedent” [Chapter VI] will interest those who enjoyed his 
spirited polemics, first with Professor Montrose and then with Professor 
Goodhart, in Volumes 20-22 of this Review. In this essay Mr. Simpson 
continues the process by joining issue with (though not expressly referring 
to) Professor Stone’s pronunciamento on the questions in Volume 22, p. 597 
et seg. Mr. Simpson's own theoretical answers to the allied questions, how 
to define the general concept of ratio decidendi and how to determine the 
rationes of particular cases, are themselves attractive, but unsubstantiated 
by any specific reference to judicial practice later than 1986. Would not an 
analysis of what all Law Lords have said and done, ox cathedra, and admitted 
in public lectures, from 1950-60, provide surer answers? Mr. Heuston’s 
essay on “Sovereignty” [Chapter VIII] is taken verbatim from his own 
volume of Essays in Constitutional Law (1961), which has already 
been reviewed in these pages. Finally, Mr. Marsh has seized the opportunity 
to expatiate on “The Rule of Law” as a supra-national concept [Chapter 
X], drawing on municipal and international legal data and on the findings 
of jurists at the meetings in Chicago in 1957, in Warsaw 1958 and in New 
Delhi 1959. Mr. Guest’s admirable editorial policy of restricting footnotes to a 
minimum in a series of jurisprudential essays was evidently rejected by Mr. 
Marsh, to the detriment of the flow of his argument. 

This volume ends with a useful yet revealing Index of Names of judges, 
jurists and philosophers referred to in the essays. Conspicuous by their 
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absence are the modern exponents of Natural Law and the outstanding 
modern American advocate of a sociological approach to legal problems. The 
reader when engaged on most of these pages will be induced (temporarily 
it is hoped) to forget that English law in the 1960s is still, however complex 
and refined its concepts, a means of controlling and improving the social 
relations of some forty million souls living in a small island. Only occasion- 
ally in some of these essays will the reader be reminded that the identification 
of values, which motivate the judges and other legislators, is an important 
part of the business of jurisprudence. 

These essays should be read by the few Judges who find the leisure to 
reconsider their assumptions, and by academic lawyers who teach criminal 
law, property law and constitutional law. Those who profess jurisprudence 
should direct thelr students who have outgrown Salmond (Glanville Williams) 
and Paton to particular essays. 

F. E. Downick. 


TuE ELIMINATION OF CORRUPT Practices IN BrRrrisa ELECTIONS, 
1868-1911. By Cornetzus O’Lzary. [Clarendon Press: 
Oxford University Press. 1962. 258 pp. 85s. net.] 


Tus is a careful and detailed study written by a lecturer in political science 
at the Queen’s University, Belfast. It ‘flls an important gap in the otherwise 
well explored political history of the nineteenth century, and it providts for 
lawyers the story behind the twentleth-century law concerning corrupt 
practices at elections. The period covered is short, a mere forty-three years, 
but during that time the practice of electioneering was changed beyond 
recognition. A surprising fact emerging from this book is the remarkable 
measure of agreement between party leaders on both sides of the House 
concerning the necessity for change. This agreement arose, it seems, partly 
from an awakening of public conscience resulting in the belief that corruption 
at elections was wrong, and partly from practical necessity, in that candidates 
were finding it more and more of a burden to pay all the “customary tolls,” 
etc, to a rapidly expanding electorate. Our old friends the pocket and 
rotten boroughs had gone, and each Reform Act brought the nation closer 
to the twentleth-century goal of universal adult suffrage. On reading this 
book it soon becomes clear that the elimination of corrupt practices was a 
natural corrollary to the more baste electoral reforms, though this did not 
prevent a spirited rearguard action being fought by those who thrived upon 
corruption. Eatanswill and Percycross are things of the past, and the 
modern election candidate can be thankful, inter alia, for the Corrupt and 
Ilegal Practices Act, 1888, which set a rigid limit upon election expenses, 
but near-Eatanswills were with us less than a hundred years ago; and this 
book is well-spiced with interesting case-historles of such blots upon the 
public scene. The central theme of the book is the activity of and in 
Parliament, but the excursions into the constituencies are fascinating. Not 
the least absorbing part of the volume is the Appendix containing extracts 
from the evidence of Walter Bagehot before the Royal Commission at 
Bridgwater. : 
D. C. M. Yanprey. 


MALAYA AND SINGAPORE: THE Borneo TERRITORIES. Edited by 
L. A. SHERIDAN, LL.B., PH.D., with Specialist Contributors. 
[London: Stevens & Sons, Ltd. The British Commonwealth 
series. 1961. 510 pp. (with tables and index). £4 4s. net.] 


Nane years ago this reviewer proposed a motion at a students’ debate at 
the University of Malaya in Singapore “that a Faculty of Law should be 
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established in the University of Malaya.” The motion, which was supported 
by a young Chinese law graduate from Cambridge called Lee Kwan Yew 
(now Prime Minister of Singapore), was easily carried. Neither the establish- 
ment of that Faculty, nor its rapid development under Professor L. A. 
Sheridan, owed anything whatever to the present reviewer or (so far as we 
know) to Mr. Lee Kwan Yew, but the recollection of that debate and the 
context in which it was held add greatly to our pleasure in reviewing this 
book, one of the first fruits of the Faculty. 

The book is Volume 9 of the British Commonwealth Laws and 
Constitutions series, and it is one of the most interesting both by reason of 
the diversity of its subject-matter and the pioneering nature of the work 
involved in its compilation. In the first place, according to our calculation, 
sixteen territories with different though related histories are included. These 
are the independent Federation of Malaya, previously a dependent Federation 
and formerly a Union; nine Malay states (one of them a sort of federation 
in itself) that were formerly Protected States, some federated and others 
unfederated; Penang and Malacca, formerly British settlements; Singapore, 
an internally-self-governing state with a constitution somewhat similar to 
the present constitution of Malta, formerly a Crown Colony administered with 
Penang and Malacca as the Straits Settlements; the Colonies of North 
Borneo and Sarawak, the latter formerly the anomalous domain of the 
Rajah Brooke; and the Protected State of Brunei. The island of Singapore 
is conmected to the Malay Peninsular by a causeway; but the three Borneo 
territories are separated from the rest by several hundred miles of the 
South ‘China Sea, and have depended hitherto on river communications. 
Malaya has a world market in tin and rubber; Singapore is one of the 
worlds great free ports, and a Commonwealth defence base; the Sultan of 
Brunei sits on his oil wells. There are three main ethnie groups—Malay, 
Chinese and Indian; and four main language groups—Malay, Chinese (chiefly 
Hokkien and Cantonese), Tamil and English. Mohammedan mosques, 
Christian churches, Hindu and Buddhist temples testify to the various 
religious faiths that have put their stamp on the family laws. Here is a 
meeting place of ancient Oriental cultures that offers a fertile prospect for 
anyone interested in comparative law and the conflict of laws. Nineteen 
legislatures have blessed these territories with their statutes, some of which 
are more accessible than others. Law reports in the various judicial systems 
have often been good where they existed, though they have not everywhere 
existed. But little legal writing has been published by the local profession, 
apart from the Malayan Law Journal since 1982. 

Professor Sheridan is therefore right in claiming that this book is a 
pioneering effort on the part of the collaborators. He himself not only acts 
as general editor but provides the contributions on constitutional and public 
law and the law of property. Mr. R. H. Hickling, Parliamentary Draftsman 
and Law Revision Commissioner, Federation of Malaya, writes on the Malay 
States and the Borneo Territories. Mr. H. G. Calvert, of University College, 
Aberystwyth, covers criminal law, tort and contract. Three other members 
of the Faculty of Law at the University of Malaya in Singapore—Messrs. 
B. L. Chua, P. Coomaraswamy and T. B. Lee—deal respectively with domestic 
relations, civil procedure and evidence, and taxation. The only points of 
criticism that occur to us are that the treatment of citizenship of the 
Federation of Malaya, and also the special position of Singapore citizenship, 
is so compressed as to be scarcely adequate; and it is not emphasised (though 
it is implied) that, while some fundamental rights in the Federation constitu- 
tion apply to all persons, others apply to citizens only. The section on trade 
unions, on the other hand, is well done. 

The grouping of territories in this volume anticipates the proposed 
Federation of Greater Malaya or Malaysia, to which agreement in principle 
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has been reached by the governments concerned since the book was published. 
A new edition will therefore soon be needed, which will involve considerable 
alterations in the constitutional law. Apart from that, we share the hope that 
this survey will be the forerunner of many more detailed treatises. For this 
purpose the bibliography will be found most helpful. One topic among many 
which await the research worker is local government, especially the history of 
local government in Singapore, which until it was recently taken over by 
the Central Government had an honourable story going back over a hundred 
years. 
O. Hoop Purrtirs. 


ABNOULD’S Law oF MARINE Insurance AND AVERAGE. Fifteenth 
edition by Lorp Cuortey and C. T. Bamaacue. [London: 
Stevens & Sons, Ltd. British Shipping Laws series. 1961. 
Vol. I, bexxv and 518 pp. Vol. IJ, vi and 619 pp. (both with 
index of 50 pp.). £12 12s. net.] 


Tue fifteenth edition of Arnould on Marine Insurance is now presented to 
the public as Volumes 9 and 10 of a sertes of treaties on British Shipping 
Laws. Valuable though no doubt this new series will be, users of successive 
editions of Arnould can be excused a feeling of regret that the most up-to- 
date version of this scholarly treatise should, externally, almost have lost its 
identity as the price of inclusion in the series. Even the title page, like the 
spines of the two volumes, omits all mention of the distinguished author. 

Having said so much by way of introduction to the new format of an old 
friend, one hastens to add that the present editors have produced an edition 
which has done much to regain ground that Arnould appeared to be losing 
as the result of successive editions of a classical textbook spread over more 
than a century. A thorough effort has now been made to cut out the 
considerable previous accumulation of dead wood, but the conservative reader 
will find reminders in the footnotes of views and passages appearing in 
earlier editions to which he may still wish to make reference. In this some- 
what esoteric field of the law, in which newly reported cases are few and 
far between, it is curious how points arise in practice when reference to old 
law, dead and buried one might have thought, such as that relating to ransom 
(paragraphs 822 and 965), affords a valuable guide to modern problems. 

It is a happy coincidence that shortly before this edition appeared the 
legislature thought fit in the Finance Act, 1959, to sweep away certain 
provisions of the Stamp Act, 1891, and the Marine Insurance Act, 1906, which 
were incompatible with the very widespread use of re-insurance treaties 
and the open cover system of cargo insurance. The result of this overdue 
reform, at the expense of the Exchequer, more than a gencration after Lord 
Atkin’s plea in English Insurance Co. v. National Benefit Insurance [1929] 
A.C. 114, leaves p.pi. and disbursement policies the principal fields in 
which the law and practice remain hopelessly at issue. 

The relatively few new decisions have been most conscientiously 
incorporated in the new edition and there are valuable new passages on 
ilegality, as the result, inter alios, of Regazzoni v. Sethia [1958] A.C. 801, 
and on inherent vice and all risks, topics which perhaps arise more frequently 
than any other in modern practice. The value of close contact between the 
editors and the day-to-day problems arising in practice, the lack of which 
has sometimes in the past been a weakness in Arnould, can be discerned in 
numerous places, ¢g., paragraph 801, dealing with time charterers’ cover, 
and paragraph 1004, dealing with the recovery from underwriters of 
interest on general average sacrifices and expenditure. Overseas Commodities 
v. Style [1958] 1 Lioyd’s Rep. 546, which raised an unusual collection of 
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nice points in one action, features in no less than six different places in this 
edition, notwithstanding which the editors might usefully in addition have 
discussed certain obiter dicta by McNair J. which appear to give a novel 
extension to the doctrine of ubserrimae fidei. 

Since modern problems arise most frequently on the various Institute 
Clauses, which are to be found appended (often in bewildering profusion) 
to the time-honoured form of Lloyd’s policy, the fuller treatment given to 
these clauses is to be welcomed. But perhaps what the busy practitioner 
will be happiest to find is a really up-to-date and fully revised index, which 
appears as a novel feature and most happily at the end of each of these 
large volumes. It would be useful if the dates of the earlier authorities 
were included in the Table of Cases as well as in the footnotes. Finally, 
whilst the editors and publishers no doubt had what were thought good 
reasons for the retention of paragraph numbers throughout the work, delay 
in using the book, and sometimes confusion, is caused because although both 
the teble of cases and the index refer to paragraph numbers and not to 
pages, the page numbers appear at the bottom and the paragraph numbers 
at the top of the pages. If paragraph numbers must be retained for the 
purpose (and what other?) of cumulative supplements, the practitioner’s 
task would be simplified and errors and oversights reduced, if the references 
in the table of cases and index were to the pagination of the work which 
runs consecutively throughout the two volumes. 


e A. A. Mocarra. 


Inpustziat Insurms. By Horatio Vester and Hmary ANN 
Cantwricut. [London: Sweet & Maxwell, Ltd. 1961. Vol. 
I, xxi and 808 pp. (with index): Vol. II, xiii and 178 pp- 
£8 8s. net.] 


Axy feeling of surprise at the fact that this is the first full textbook on 
National Insurance (Industrial Injuries) to appear since the scheme came 
into force fourteen years ago will be quickly dispelled when the reader 
enters upon the formidable jungle of legislation and delegated legislation 
which has proliferated in this field of social law. The authors must be 
congratulated on their courage in undertaking their task and undaunted 
industry in carrying it through. In the first of the two conveniently sized 
volumes into which their work is divided they begin with a brief account of 
the common law remedies and Workmen’s Compensation and then proceed 
to a full treatment of the present position under the 1946 Act and its 
attendant statutory instruments. This is marshalled under eight main 
headings—persons insured, contributions, risks insured against, benefits, 
entitlement to benefits, procedure, administration and offences. The second 
volume consists of digested decisions of various tribunals arranged under 
the same headings as the contents of the first volume in order to assist 
reference from one to the other. This device of separating the reports from 
the statement of general rules will certainly ease the task of the busy 
practitioner seeking a speedy solution to a limited problem. It is also, 
however, the most immediately obvious evidence that the work is strictly 
and severely a practitioner’s manual. The style of Volume I borrows heavily 
from the draftsman and it need hardly be added that all that is gained in 
conciseness and exactitude of statement is lost in intricacy of language and 
complexity of cross referencing. Faithful adherence to the letter of the law 
has its uses but one cannot help feeling that in many parts of Volume I the 
reader who is not already a specialist might have been much better served 
had there been more discursive explanation, illustrative cases and background 
material. The claim on the dust jacket that “the whole, highly complex law” 
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has been put “into language which can be readily understood” attributes a 
clarity and strength of comprehension to the average user which he will 
often find unduly flattering. This may be reinforced when it is remembered 
that many users of the work, such as trade union officials, will be without 
a professional legal training. 

A table of statutory instruments might well have been provided and, for 
future editions, a supplementary service would be valuable in a field where 
change is so rapid. This is brought home by the fact that the regulation 
relating to those undergoing imprisonment which is printed in the text of 
‘Volume I has had to be cancelled and its successor printed as an appendix. 
Misprints are few but “incorporated” at p. 86 l 11 should surely be 
“ unincorporated” and the National Assistance Act, 1948, has been unac- 
countably overlooked. This renders obsolete the two sections on “ Public 
Assistance” and “Unemployment Assistance” at p, 182 since almost all the 
legislation on which these are based was repealed by the National Assistance 
Act. 

It would, however, be ungenerous to carp overmuch at what is in large 
measure a successful attempt to subdue and clarify singularly intractable 
material. Though it has been suggested that the opening paragraph of the 
blurb is perhaps overbold it must also be granted that the concluding 
sentence to the effect that the book will get “a ready welcome from all who 
may at anytime have to advise or act in an industrial injury case” is soberly 
realistic. e 
A. H. Hupsox. 


RHODESIAN COMMERCIAL Law. By R. H. Curistm. [Cape Town: 
Juta & Co., Ltd. 1961. xliv and 889 pp. (with index). 
European distributors Sweet & Maxwell, Ltd. 90s. net. ] 


Tms ig an attempt, not entirely successful, to provide an elementary 
conspectus of the law relating to commercial transactions in the Rhodesias. 
The task which confronted the author was a somewhat formidable one, 
because Southern Rhodesia, which was to a substantial extent settled from 
the Cape, adopted the Roman Dutch system from the beginning, while 
Northern Rhodesia and Nyasaland, which were always more directly under 
the Colonial Office, have the common law. It is of course well known that 
both in South Africa and Ceylon Roman Dutch law, especially on the 
mercantile side, has been substantially influenced by the numerous English 
lawyers who have held high office, both judicial and administrative, in those 
countries. Nevertheless there are numerous differences of detail between the 
two systems and since it is just on the points of detail that disputes arise 
and actions come before courts a succinct description of the commercial law 
of the whole Federation on the basis of its practical day-to-day administra- 
tion would at first sight seem out of the question. And no doubt it would, 
if the attempt were made to carry it out in a way that would be useful to 
practitioners, at any rate on any basis which was not clumsy in the extreme. 
There are however a number of factors, such as the growing similarity of the 
two systems, already mentioned, which do make the attempt feasible on the 
basis of a rather elementary comparative study and this is the approach 
which Mr. Christie has adopted. As he is a Cambridge graduate and an 
English barrister-at-law, as well as an advocate of the High Court of 
Southern Rhodesia, he is well equipped for the task. 

The book opens with a historical introduction to both the systems. This, 
running to twenty-five pages, in a distinctly short volume may perhaps be 
regarded as too long: certainly it covers more ground than is strictly 
required for the purpose of providing the necessary background. <A rather 
shorter chapter on the substantive law and the court system in the Rhodesias 
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follows: this is rather inaccurately entitled the Federal Legal System, though 
it contains only one page on the Federal Supreme Court. 

As with most similar English textbooks a substantial amount of space is 
devoted to the law of Contract: indeed this is the longest chapter in the 
book nor can it be regarded as altogether successful: to set out in fifty pages 
not only the principles of contract law in the two systems, but to explain 
and underline the main points of difference such as consideration and the 
jus quaesitum tertio is really too much of a good thing: it results in the 
allocation of no more than a page apiece to mistake and impossibility of 
performance! Nor, having in mind that the book is intended for the 
uninitiated, can it be said that the author always succeeds in providing clear 
and simple statements of the Jaw. I doubt very much whether anyone anxious 
to understand the difficult subject of representations would obtain more than a 
Somewhat confused idea of it after reading the few pages here provided. 

The remainder of the book is devoted to chapters on the usual special 
subjects, except that company law is not covered, since a new Federal statute 
on the subject is thought to be imminent. The arrangement of the chapters 
is not quite orthodox: Sale of Goods follows immediately on Contract instead 
of Agency, as one would have expected: how for example can one under- 
stand a sale by auction without some knowledge of Agency? Then instead 
of Partnership being linked with Agency we have Negotiable Instruments 
inserted between these two subjects. 

The Sale of Goods chapter, in which is included Hire Purchase, is fairly 
typical of Rhodesian commercial law. What one might call the straight 
contract part of this is pretty much the same under both systems. It is 
where the property elements come in that the differences become important: 
this is particularly so in respect of the transfer rules. Incidentally, is there 
any authority for the distinction between property and ownership which is 
drawn at p. 98? When we get on to Hire Purchase we find that these trans- 
actions are regulated by a Federal statute very much on the lines of the 
English Acts of Parliament and this introduces a new element which is 
rapidly assuming a basic importance in Rhodesian commercial law, the 
unifying effect of federal legislation. 

Turning to negotiable instruments we find that under both systems the 
law is enacted in codifying statutes: in the common law area naturally it is 
the Bills of Exchange Act, 1882. We are told that the differences in these 
statutes are very minor in character, and it would appear that the general 
law relating to banking is also pretty uniform. The emphasis placed on the 
law of promissory notes rather than on bills and cheques is interesting: the 
note seems to be much favoured in Roman Dutch jurisdictions. Avals also 
feature more prominently here than in common law areas, and it seems to 
have been found necessary to enact rather more extensive legislation in 
regard to cheques. 

In Partnership we find that the law is not dissimilar in the two areas, 
though naturally more emphasis is placed on the en commendita and the 
linked system of anonymous partnerships in Southern Rhodesia. In the law 
of carriage there is much less difference in essentials than one would have 
expected, since the Roman Dutch law in South Africa eventually placed a 
responsibility for the safety of the goods carried upon the common, or 
vocational, carrier of much the same extent as did the common law, and in 
this departed widely from Continental civil law. In so far as overseas trade 
is concerned it is interesting to note that the English law of shipping has 
been applied in Southern Rhodesia by the General Law Amendment Act.! 
Insurance is another important branch of commercial law which has been 
unified and regulated by a Federal statute. 


1 This South African statute of 1875 was adopted in Southern Rhodesia in 1891. 
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When we come to Bankruptcy, which is after all basically a branch of 
property law, it is not surprising to find that while there is a broad similarity 
between the two systems, the details are so different that separate treatment 
is necessary: this is the longest chapter devoted to any one commercial law 
topic. „It is the same with devolution of property on death, a branch of the 
law not normally dealt with in a commercial law textbook, but here discussed 
under the title of “Deceased Estate.” 

C. 


SLATER’S MERCANTILE Law. Edited by LORD CHORLEY, M.A., and 
O. C. GmEs, LL.M. Fourteenth edition. [London: Pitman. 
1961. xl and 469 pp. 80s. net.] 


Fras published in 1905, Slater is a well-received textbook for students. It 
serves, presumably, those who are preparing for some profession or calling 
in which a basic understanding is required of those aspects of law which deal 
with trade and commerce. Mercantile law figures aa a subject in a remark- 
ably wide range of professional examinations and, although the exact syllabus 
of each may be different, all are alike in demanding a very wide range of 
topics. These topics, if fully developed, could make up, and often do make 
up, a third of a normal degree course in law. It follows that the scobe and 
content of the subject is so wide that it puts an almost intolerable burden 
upon both textbook writer and student alike. Al that can be expected of 
the one, and hoped for from the other, is a clear exposition of the funda- 
mental rules, straightforward treatment of a few really important cases and 
an idea of the modern structure of the subject. If Slater has a weakness, it 
is in this last respect. 

Where the editors have recently rewritten parts of the book, there is 
admirable clarity and balance. Thus the new section on restrictive trade 
practices and the revised section on insurance are particularly attractive 
parts of the book. There is need, however, for far more than extensive 
revision. Bills of sale take up ten pages, whereas hire-purchase occupies only 
two. Modern developments in the law of contract, such as the growth of 
the idea of a fundamental term, are not dealt with. The adherence to a 
pattern laid down in earlier editions means that important recent cases are 
omitted where they fall in topics which have been omitted or given little 
emphasis in earlier editions. Thus Rayjield v. Hands and Ingram vy. Little 
are not included amongst the eleven cases which make their first appearance 
in this edition. 

Slater is now unusual amongst books on mercantile Jaw in its inclusion of 
company law. There is much to be said for this inclusion, but with the 
growth of material in many of the other topics it may well be that the fifty 
pages assigned to company law could be more advantageously used. The 
reluctance of the publishers to allow succeeding editions to depart radically 
from their predecessors and the habits of examiners, who still set mercantile 
law papers without due regard to the modern balance of the subject, probably 
join to prevent us from having an up-to-date work on mercantile law planned 
and written so that the post-war developments are given due emphasis. 

These points apart, Slater is an admirable book. There is no need here 
to reiterate at length pralse that has already been bestowed in reviews of 
earlier editions. Š 

J. C. Woon. 
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Tue FRONTIERS or INTERNATIONAL Law. By GEORG SCHWARZEN- 
BERGER. [London: Stevens & Sons, Lid. Library of World 
Affairs, No. 59. 1962. xxii and 820 pp. (with index). 
£4 4s. net. | 


“Tus theme of the book is the determination of the temporal, functional and 
enalytical frontiers of international law in our time” (p. 1). Temporal 
frontiers relate international law to the social factors of continuity and 
change, functional frontiers relate to the purposes served by international 
law in its political and social environments, and analytical frontiers relate to 
the barriers of the scholar’s mind, though Dr. Schwarzenberger is not 
hampered by any lack of “intellectual fearlessness, professional integrity, and 
a strong dose of non-conformism” (p. 1). Municipal law has frequently been 
investigated in the light of the sociology of law, but not so international law, 
and undoubtedly the time is appropriate for such a study. 

The fundamental premiss of the work ís the impact of power politics, the 
East-West rift. Ideologies are thought to be relatively insignificant in any 
system of power politics, and international society has reached the penultimate 
stage in the march towards centralisation (p. 147). Despite integration 
within East and West, the bipolarisation of the world has produced evil 
effects of the first magnitude. It is a dismal story, vividly end starkly told— 
breaches of international obligations, 6g., the Corfu Channel judgment and 
the 1947 Peace Treaties, no accepted principle of judicial settlement, no 
disarmament, and so on. The neutralisation of Austria and Antarctica seem 
to be the only instances of East-West political co-operation. International 
legislation is fatally handicapped by the lack of integration between East and 
West, e their fundamental differences in constitutional structure and the 
paucity of common ethical standards (Chap. 18). The sociological perspec- 
tive ia dominated by the notion of power, sometimes in disguise under the 
“cloak of community.” The principle of sovereignty and unanimity has not 
been modified in relations between East and West. Such evidence of the law 
of reciprocity as does exist, as in matters affecting diplomats, extradition, 
communications and territorial waters, is based ultimately upon self-interest. 
The historical perspective shows the rise of sovereignty, centralisation of 
power, and the East-West rift. The ethical perspective shows the evanescence 
of the standard of: civilisation from international law. “ What is new is this: 
each of the two sides in any world war to come cherishes certain values in 
its own way of life higher than peace and is resolved, in such a contingency, 
to risk co-extermination and the breakdown of civilised life in large portions 
of the world rather than defeat or surrender” (p. 81). 

No doubt Dr. Schwarzenberger is right to place in the forefront of his 
perspectives the East-West rift with the concomitant shocking decline in 
values. The final chapter, “The Prospects for International Law,” stands 
as it was written in 1945 and represents an interesting picture of past 
prophecies; but is it unfair to challenge him to some future prophecies? Is 
the present power structure going to be permanent? Is not the inevitable 
spread of nuclear weapons golng to reduce the prominence of the present 
leading nuclear Powers? Is not world opinion so much more unwilling to 
allow war than in 1989? Is not the collapse of Communism a possibility? 

Among a motley collection of assorted papers are included a lucid 
exposition of the proper methods of study of international institutions, and 
the principles and standards of international economic law, with a fine 
evaluation of the importance of GATT. Early English Practice represents 
a fascinating case study, and the Protection of Human Rights in British 
Practice shows how enlightened we once were. In considering the problems 
of an international criminel law and the laws of war (two of the most 
stimulating chapters) Dr. Schwarzenberger appears to think that international 
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crime must be distinguished from other kinds of international delinquency, 
and must carry some kind of punitive sanction. But surely the recognition 
and implementation of the principles of responsibility for a wrong done is 
basically sufficient? Is Nuremberg to be explained simply on the basis of the 
exercise of supreme authority by the allies in Germany? Is the General 
Assembly Resolution of December 11, 1946, simply a matter of estoppel? 
Is the Corfu Channel judgment to be restricted to two out of the three 
rationes decidends (p. 265)? It ts right to emphasise the rudimentary state 
of international criminal law, and the brighter prospects for regional criminal 
law institutions, but it is submitted that in international affairs criminal law 
may properly be given a wider definition and scope than that understood in 
our assize courts, 

Odd propositions of a provocative and controversial nature that appear 
in the text are that protestations of the continued existence of the Potsdam 
Agreement might be treated as tacit renewals of the Agreement (p. 164); 
that in the absence of a peace treaty the victor is forced to continue until 
debellatio to keep the enemy territory indefinitely occupied (p. 26); or that 
the Congo was prematurely admitted to the United Nations (p. 160). It is 
also perhaps surprising that Eichmann and the E.E.C. receive no mention; 
or are these of a temporal and transient importance only, of no lasting value 
for perspectives? 

This book is a collection of essays written over the years, revised and 
gathered together in an endeavour to form a common theme. Rut one 
yentures to doubt the wisdom of such a collection. Part I representa a fine 
coherent theoretical body of approaches in perspectives, and it is submitted 
that a more valuable contribution might have been made if all the illustrative 
chapters in Part II could have been worked into this body of perspectives. 
Is the reader surveying the whole scene to the best advantage when the author 
himself says it does not matter in which order the chapters are taken? And 
with respect for an outstanding scholar, his written style has a certain 
didactic quality which makes it slightly ponderous for the reader sitting in 
his armchair searching for ideas, however useful it might be for the reader 
sitting in the library searching for the sources. As one might expect, the 
book is strewn, both wittingly and unwittingly, with titles for unwritten 
theses, and is packed with source material. 

This book represents a valuable addition to the rapidly expanding 
Schwarzenberger Library, and will be indispensable for all those interested 
in the place of international Jaw in human affairs. 

ALEC SAMUELS, 


Diz PREISDISKRIMINIERUNG IM ReEcHT DER EUROPÄISCHEN 
GEMEINSCHAFT FÜR KomE unp Stan. By Dr. Erca 
ZIMMERMANN. [Frankfurt am Main: Vittorio Klostermann. 
1962. 456 pp. DM. 45.] 


ARTICLE 60 of the Treaty establishing the European Coal and Steel Com- 
munity forbids discriminatory pricing practices involving within the Common 
Market the application by a seller of unequal conditions to comparable 
transactions, especially according to the nationality of the buyer. 

The present substantial volume is devoted to an explanation of this 
principle which is fundamental to the structure ‘of the Community. At the 
same time the learned author discusses not only the background of Article 60, 
but also the other provisions of the Treaty designed to implement it, and, 
in particular, such decisions as the High Authority has rendered in the 
exercise of its power to “define the practices covered by this prohibition.” 
Accordingly, after a discussion in Part I of the general principle of non- 
discrimination, Dr. Zimmermann summarises in Part II the types of practices 
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envisaged by Article 60. Part III provides a detailed commentary upon the 
meaning and scope of the provision. Part IV discusses the exceptions to 
the rule of equality which, within certain limits, Article 60 permits when the 
seller adjusts his price to the lower price of a competitor. The final Part 
deals with the enforcement of Article 60. 

The book is well written and built upon a broad basis of comparative 
material It probably provides a useful tool for the unfortunate practitioner 
who has to find his way through the thicket of Common Market legislation. 
This constitutes a body of law of a peculiar character. It is good to know 
that representatives of a younger generation are applying themselves to it 
with devotion and enthusiasm. 

F. A. Maxx. 


JAHRBUCH DES ÖFFENTLICHEN RECHTS DER GEGENWART., Neue 
Folge—Vol. X. Edited by Geruarp LeænoLz. [J. C. B. 
Mohr (Paul Siebeck). 1961. iv and 549 pp. DM. 78.] 


Reapens of earlier issues of this Fsarbook will approach the tenth volume of 
its post-war series with high expectations. They will not be disappointed. 
Like its predecessors this issue takes its users on a round trip of the world 
of public, and in particular of constitutional, law, at which the reader has 
the as#istance of outstanding experts as his travel guides. Only two of the 
eleven contributors deal with German law. Professor Hesse surveys the 
development of the legal relationship between State and Church in the Federal 
Republic of Germany, a task of amazing difficulty, because this problem has 
been Ieft by the Basic Law to the individual Lander with the inevitable result 
that—like in a jig-saw puzzle—a truly enormous number of pieces had to be 
fitted together in order to give to the reader a clear idea of what has 
happened. Judge Rinck’s summary of the attitude of German jurisprudence 
to the constitutional principle of equality is followed by a short summary of 
developments elsewhere, but the exuberance of constitutional disputes in 
Germany gave to the learned author more than a full share of work when 
following the German Supreme Courts through the numerous intricacies that 
this principle has created. To review or even to mention all the other 
contributions would far exceed the limits set to this review. It may be 
sufficient to list those which in the present reviewer’s view would appear to 
be of particular interest to English readers. Maître Tzermias’ short, but 
clear and objective essay on the Constitution of the Republic of Cyprus 
deserves in this connection the first place. Its usefulness is increased by the 
fact that the Treaty concerning the Establishment of the new Republic end 
its Constitution are reprinted in full. Professor Ehrmann’s description of 
the history of the de Gaulle constitution is characterised by a realistic 
appreciation of the social, political and economic forces which resulted in the 
rise of the “ Fifth Republic.” Events since the publication of this volume go 
far to show that the learned author's assessment of the situation has been 
entirely correct. Professor Kiinghoffer’s essay on the formation of the State 
of Israel contains an account of the end of the British mandatory rule, which 
in some ways is not fully in accord with the story sometimes to be found in 
more popular publications. The Jearned author’s systematic treatment of the 
constitutional law of the new state, which is promised for the next issue of 
the Pearbook, will be eagerly awaited by all who have perused his present 
atudy. 

Undoubtedly, however, the most interesting of all essays in this volume— 
at least for readers in this country—is the article on the European Convention 
on Human Rights from the pen of Dr. Golsong, a Deputy Chancellor of the 
European Court on Human Rights at Strasbourg. This country has ratified 
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the Convention. But its attitude to it has not been free from ambiguity. 
Nothing has been done to transform the catalogue of basic rights contained 
in it into British domestic law. This country has failed to submit to the 
jurisdiction of the Court, whose present President is Lord McNair. H.M. 
Government has also not made the declaration required under article 27 of 
the Cénvention which would render it possible for individuals—as distinct 
from states—to enforce the Convention in case of alleged violations of the 
Convention by H.M. Government. Dr. Golsong’s article demonstrates, that 
this instance of British reluctance to take the lead in a truly progressive 
development of Western European international law is no less unjustifiable 
and regrettable than a good many other similar errors committed in the 
post-war years. It is perhaps not surprising that the opportunity given by 
article 27 was left unused by some of the leas stable régimes among the 
fourteen signatories to the Convention. But it is dificult to understand 
the failure of H.M. Government in the U.K. to join the ten governments, 
which have made the declaration and none of whom, so far at least, seems to 
have suffered any loss of prestige in consequence thereof. 


E. J. Conx. 


STATUTES ON THE Law or Torts. By STEPHEN CHAPMAN, Q.C. 
[London: Butterworths. 1962. 449 pp. 70s. net.] , 


Tue casual reader must not be misled by the modesty of the author’s 
preface where he describes his book as a work of sheer utility, and not of 
erudition or of original research. His original alm was to collect in one 
yolume all the legislation on the law of torts which the practitioner would be 
likely to need in court. He later decided to “annotate . . . the main body 
of reforming legislation, particularly since 1984.” He now presents the book 
as a handbook for judges, practitioners, law teachers and students. In fact, 
this is no mere reproduction of extracts from statutes and annotation of 
interpretative cases. There is also a great deal of original and important 
speculation on the meaning of various sections which have not been the 
subject of decisions. For this reason alone, the book is essential for all law 
libraries and teachers of the law of torts. 

The author has given the historical background to the leading Acts. This 
was unnecessary: the practitioner in court would never read it, the teacher 
knows it already, and the student would find it in his textbook. Nor is the 
history always accurate. Mr. Chapman is under the erroneous impression, 
for example, that the Monckton Committee recommended that compromise 
about common law remedies and insurance benefits which was enacted in the 
Law Reform (Personal Injuries) Act, 1948. This space could have been 
better used by more exposition of the Occupiers’ Liability Act and by filling 
in a few gaps, e.g, in the Air section, the exemption of the Crown in 
section 61 of the Civil Aviation Act, 1949, the definitions of “ international 
carriage” in statutory instruments (the omission of which makes the existing 
notes misleading), and the prohibition of sky-writing. It would have been 
helpful to reproduce verbatim extracts from the Motor Insurance Bureau’s 
agreement with the Ministry of Transport. 

Very few relevant cases have been missed in the annotations. The most 
serious omissions are cases in the House of Lords and Court of Appeal on 
the problem of apportionment between joint tortfeasors and negligent plain- 
tif and defendant—merely to cite other decisions at first instance which 
conflict is confusing. In general the author’s speculations on the meaning 
of the Acts are convincing. But it will be a shock to the British Medical 
Association if section 2 (4) of the Law Reform (Personal Injuries) Act, 1948, 
really prevents a plaintiff from recovering his medical and hospital expenses 
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whenever he had been previously accustomed to looking to the National 
Health Service for his treatment. 

Mr. Chapman is sometimes less reliable when expounding cases. He has 
misunderstood, among others, Cavalier v. Pope, Wilkingon v. Downton, 
National Coal Board v. Evans and Cassidy v. Ministry of Health. Sometimes 
the exposition is marred by failure to take account of later legislation: this 
vitlates, for example, a whole paragraph of explanation at p. 24. Proof- 
reading has not been well done. 

It is highly desirable that leading silks should find time to give the rest 
of us the benefit of their skill and experience. We are greatly indebted to 
Mr. Chapman for having displayed that rare combination of high standards 
of scholarship and practical shrewdness which is found in this attractively 
written book. 


Hanny STREET. 


REEDER UND CHARTERER. By GEORG-CHRISTIAN LORENZ-MEYER. 
(Ubersee-Studien zum Handels-, Schiffahrts- und Versicher- 
ungsrecht, No. 29.) [Hamburg: Schiffahrtsverlag “ Hansa ” 
C. Schroedter & Co. 1961. 184 pp.] 


Tus little volume deals with the relations of shipowner and time charterer, a 
subject of some interest to the few existing German shipping lawyers. The 
author discusses at some considerable length whether the charter is a contract 
of hire or of service and he quotes an almost bewildering number of opinions 
each way in a manner typical of a thesis for a doctorate. But the essay also 
includes some useful remarks about individual clauses and the operation of 
shipping conferences. The author draws attention to the extreme acarcity of 
supreme court cases on the subject. 
O. C. Gries. 


CORRESPONDENCE 


Tuer Epriror, 
The Modern Law Review. 
Str, 

The Times reports (August 11) that the London County Council have 
resolved to ask the Home Secretary to introduce legislation to make a criminal 
offence “incitement to violence by the advocacy of racial discrimination and 
hatred.” 

It is a sovereign remedy for indignation to recommend and, if possible, to 
secure the enactment of legislation. An Act goes on the Statute Book and 
possibly little more is heard of it, but feelings are relieved. An example is, 
perhaps, the Riding Establishments Act, 1989 (which empowers local autho- 
rities to inspect riding establishments to prevent horses from being ridden 
when to do so would cause them suffering). I am informed—perhaps wrongly 
—that no prosecutions have been brought under the Act. 

Before adding to our bulky, complicated and ever-varying statute law 
there are several questions to be asked: 

(1) What exactly is proposed? 

(2) How far, if at all, is an amendment of the existing law necessary? 
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(8) Would it be enforceable—and enforced? 
(4) Do the majority of the public really want it? 


The elements of the new offence contemplated by the ‘London County 
Council appear to be (a) incitement to violence; (b) by the advocacy of (i) 
racial discrimination or (ii) racial hatred. 

It is a common law misdemeanour to solicit the commission of a crime, and 
on the analogy of R. v. Most (1881) 44 L.T. 828, it is submitted that the 
offence would be committed even if the solicitation consisted of generalities 
published in a speech or an article. That case concerned section 4 of the 
Offences Against the Person Act, 1861 (which makes it an offence to “solicit, 
encourage, persuade or endeavour to persuade . . . to murder”), in this 
instance by an article in praise of “tyrannicide,” following an assassination. 
Lord Coleridge C.J. said: 


“An endeavour to persuade ... is nonetheless an endeavour. . . 
because the person who so encourages . .. does not personally address 
the one or more persons whom the address . . . reaches.” 


Alternatively the section could easily be extended to solicitation to all 
forms of violence. 

It is probable, however, that the resolution of the London County Council 
was intended to go further and to include any publication (a) advocating 
racial discrimination or (b) inciting to racial hatred. Incitement to racial 
hatred may already incur the sanctions of the law of criminal and s€ditious 
libel but “racial discrimination” is, on analysis, elusive. First, what is meant 
by “racial”? Presumably the London County Council have Jews in mind, but 
there are Jews of every “race” as the word is usually understood. Whatever 
the Jews themselves may say, and whatever the Nazis may have said, ‘ethno- 
logists have shown that Jews do not form a race in any but a very special 
sense of the word. And many would claim to be Jews, and be accepted as 
such, even though they have abandoned the practice of the Jewish religion. 
Furthermore, what is the position of ex-Jews who have become adherents of 
another religion, and of ex-Gentiles who have become Jews? 

Perhaps what is really meant is that it should be an offence to advocate 
discrimination against any person or class of persons because of what they 
are rather than because of what they do; a person should be discriminated 
against, if at all, because of his personal acts or disabilities, not merely 
because he purports to belong to a group. 

The natural and ordinary meaning of “discriminate” is “to distinguish 
unfavourably.” Discriminations are a part of the existing law, for example, 
in relation to minors, aliens, bankrupts, Roman Catholics, mentally disordered 
persons and Commonwealth citizens not within section 1 (2) of the Common- 
wealth Immigrants Act, 1962. It is necessary to define “ discrimination” in 
the desired context. 

No doubt the London County Council, and many others, are seeking after 
justice, but they will the more readily obtain it by precision of thought in the 
early stages of their campaign. 


E. B. Smmoxs. 
The Atheraeum, 
Pall Mall, 
London, S-W.1. 
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LAWYERS AND MACHINES 


1. Homan EFFORT AND MACHINES 


Tae nature of the distinction between mind and body has puzzled 
doctors of medicine, divinity and philosophy throughout the ages. 
But like most such puzzles it has passed the layman by. He is 
perfectly well able to distinguish, if not between mind and body, 
then between mental and physical effort. For him physical effort 
Means using his bones and muscles, and mental effort means using 
his brain. Of course when this distinction is applied to human 
activities it is found to be somewhat blunt, since most human 
activities involve both mental and physical effort. Nevertheless 
they are mixed in different proportions in different activities, and it 
is quite clear that digging the garden involves a higher ratio of 
physical effort to mental than solving a mathematical problem. 
Human activities take place in a context, the context of a world 
in which there exist other human beings, other living things and 
things which are not alive. Even these seemingly self-evident pro- 
positions have excited the activities of some of the doctors, but here 
too their concern is not the layman’s. He can and does make these 
simple distinctions, and for the most part makes them with con- 
sistency and unanimity. He recognises that human beings can 
usually control their own actions, that they sometimes make plans 
for themselves, and that they occasionally relate their actions to 
their plans. Many of these plans would be frustrated if a human 
being had to rely solely on his own resources. Accordingly a 
human being has to supplement his own resources. Sometimes he 
turns to other human beings to help him, sometimes he uses other 
living things and sometimes he uses things which are not alive. 
When he is using in an indirect way something which is not alive 
he is sometimes said to be using a tool or a machine. The nature of 
this distinction is vague, and complicated by the existence of such 
things as machine tools, but the word ‘f machine ” is generally used 
to refer to a fairly complicated device, often with its own power 
supply. As civilisation develops, the number and variety of 
machines tend to increase to keep pace with the increase in the 
number and variety of ways in which individual human beings 


121 
Vor. 26 ‘ 5 


122 THE MODERN LAW REVIEW Vor. 26 


wish to supplement their resources. Then human foresight being as 
imperfect as it is, awareness of the possibilities of the machine itself 
stimulates new human activities and so gives rise to fresh waves of 
demands. In the twentieth century it is obvious that the standard 
of living achieved in the richer countries of the world depends upon 
the existence of machines and would slump disastrously without 
them. This does not mean that machines, particularly new 
machines, are always popular. On the contrary they are highly 
suspected. All change is suspect, and change which replaces the 
efforts of human beings is most suspect of all. Indeed if machines 
did merely replace the efforts of human beings there would be cause 
for suspicion. But the advantage of the machine is that it not only 
replaces the efforts of human beings but at the same time releases 
them for some other activity. The great gains lie in the multipli- 
cation of possible activities over a given period of time, and in the 
use of human effort where it is most needed. It is because these 
gains have been made that today machines help to sustain high 
standards of living. This has not always been perceived. The 
Luddites are often cited as an example of such lack of perception, 
though in fact they were probably more clear sighted than their 
masters who were merely using the machines to replace the workers, 
and at a time when there was little chance of the workers’ efforts 
being used elsewhere. . 

There is probably no facet of modern life completely innocent of 
machines, although not all have been mechanised to the same 
extent nor at the same pace. Some human activities are more 
resistant to change than others, and some, not always the same 
ones, are less suitable for mechanisation. The law comes into both 
categories. Lawyers are traditionally conservative,’ and their work 
requires more mental than physical effort. Even so, inroads have 
been made, for example, the physical effort of holding a writing 
instrument when drafting an opinion has largely been replaced by 
the advent of the dictaphone. In many other ways the physical 
side of the lawyer’s work has been reduced, though it must be 
admitted that the aid of other human beings, such as clerks and 
secretaries, has played a rather larger part than that played by the 
machine. 

If it were true that machines replaced only physical effort, the 
distinction between mental and physical effort could be retained in 
this context and the lawyers could relax comfortably on the cushion 
of their current practice. But it is not true. Addition of numbers, 
for example, undeniably demands mental effort, yet machines have 
long been capable of performing this feat much faster and more 
reliably than any human being could hope to perform it. In fact, 
the crude distinction between mental and physical effort has little 
usefulness in connection with machines, and has to be replaced. It 


«+ The Ohancery Division's resistance to typewriters, the postal service and 
telephones was exposed in the Harman Report: (1960) Cmnd. 967. 
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may be significant that there is no generally agreed terminology for 
its replacement. The human activities to be distinguished are those 
which can be reproduced by machines and those which cannot. 
They may tentatively be called ‘“‘ mechanical ” and “ creative.” 
In a sense this begs the question since the word “ mechanical ” 
cannot usefully be limited to those activities which are currently 
reproduced by machines, nor can one exclude the possibility that 
eventually machines will be able to do better anything that human 
beings can do now. Adherents of the latter view sometimes regard 
human beings themselves merely as complicated machines.? For 
the present purpose “‘ mechanical ” refers to those human activities 
which machines working on current principles could reproduce 
given normal development, but excluding the possibility of a sensa- 
tional technical breakthrough introducing completely new prin- 
ciples. So an activity will be called “‘ mechanical ” if it could in 
theory be mechanised, even though in fact no machines fast enough 
or cheap enough to make it practical to do so actually exist. 

There has been sensational progress in the field of the reproduc- 
tion of, mental activities by machines in the present century. The 
speed of the development of such machines is quite unprecedented. 
It is as if in the field of the reproduction of physical activities man 
had gone from the bow and arrow to the nuclear bomb in two or 
three °generations. Already machines are used for calculations 
which would be impossible by any other method, for translation 
from one language to another and for the management of produc- 
tion in factories. Yet the possibilities for their application already 
range far beyond the scope of demands for assistance. One field to 
which machines are beginning to be applied is that of the retrieval 
of information. The basic mental activity involved here is that of 
selecting and presenting from many sources of information those 
relevant to a particular topic. Within this basic pattern it is clear 
that each discipline will develop according to its own particular 
requirements. It is also clear that the potential range of this appli- 
cation is immense, taking in any activity where reference is made to 
extrinsic sources of information. It is as important to the arts and 
the human sciences as calculation is to mathematics and the natural 
sciences. 


2. Tae RETRIEVAL or LEGAL [INFORMATION py CURRENT METHODS 


Law probably depends more heavily on written sources than any 
other branch of learning. Langdell may not have been completely 
right when he said,? 
“ Law is a science, and all the available materials of that 
science are to be found in printed books,” 


2 This view is inconsistent with the broad distinctions made here and with 
common usage, but in the context of that different controversy it 18 likely that 
the present distinctions would themselves be unhelpful. . 

3 (1887) 8 L.Q.R. 128. 
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but he was partly right. The lawyer starts from a body of printed 
words in much the same way that a scientist starts from a body of 
data. Thereafter their paths diverge completely, and it would be 
a mistake to press the analogy too far. Legal sources come in 
many varieties and are to be found in many different places. Their 
relative importance varies in different legal systems; but the nature 
of law is such that reference must always be made to some existing 
enactment, be it the edict of an emperor, or the dictum of a puisne 
judge of the Probate, Divorce and Admiralty Division. The reason 
for this is that laws are meant to regulate conduct and must there- 
fore be discoverable, at least in theory. As the raison d’étre of law 
requires it to be accessible, so the ability to find relevant legal 
information is high upon the list of the lawyer’s skills. Indeed it is 
often said that lawyers have no other skill, that they know no more 
law than other people but know better where to find it. If this 
were the whole truth they would really have as great a vested 
interest in opposing the introduction of mechanical retrieval as the 
public in supporting it. In fact it is not wholly true; lawyers have 
also to analyse, present and generally make use of their material 
after they have found it. It is suggested that this, rather than 
searching the shelves of a library or the indexes of a book, is the 
essence of the lawyer’s activity. Merely to find relevant materials 
is not enough. From the discovery of the materials onwafd the 
lawyer’s work ceases to be mechanical. The advantage of the 
mechanical retrieval of legal information would be to free the 
lawyer’s mental efforts from a mechanical occupation to a creative. 
Such freedom could only occur if the lawyer could rely upon 
mechanical searching at least as much as he can rely upon his 
current searching methods. 

It is thus necessary to consider the efficiency of current methods. 
But first there are two advantages of mechanisation to be noted 
which would still be valid even if it were only possible to equal the 
efficiency of current methods. One is that at present searching 
suffers from pressure of time which a mechanical process would 
certainly alleviate. This would result from the liberation of the 
lawyer for other tasks. At present both searching for and using 
the materials have to be fitted into one man’s time. If mechanical 
searching were to be introduced, the same time could be used for 
both tasks simultaneously, the lawyer doing the using and the 
machine doing the searching.© The second is that the machines 
could be designed to print out the information thus making gener- 
ally available a much greater variety of legal materials than at 
present. In London it is true that this is really no problem, but 


4 Attributed to George ILI. 

5 The theory that all legal thinking is mechanical has never really been held 
by anyone; it was however convincingly attacked by Pound in his article 

wo Mechanical Jurisprudence "’ (1908) 8 Columbia L.R. 605. 

e Assuming some reorganisation of activity. 
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outside London and the main provincial centres it is surprising 
how often lawyers are handicapped by the lack of even the most 
basic sources. 

Since lawyers depend so heavily upon finding materials effici- 
ently, there has been a steady improvement in methods of storing 
legal information over the centuries. Memories have given place to 
books and to court rolls, and these have become increasingly unified 
into series of reports, great digests of information and voluminous 
practitioners’ textbooks. In theory, and to a more limited extent 
in practice, these are constantly kept up to date, by noting-up in 
the case of reports, by the issue of supplements in the case of 
digests and the publication of frequent editions in the case of 
practitioners’? textbooks. The indexing of these materials has 
reached a very high standard compared with that in other fields. 
Tt is certainly easier for the lawyer to find a relevant case than it is 
for the sociologist to find relevant statistics. 

But there are still serious deficiencies. For example there 
is no consistency of terminology in indexing, partly no doubt for 
copyright reasons, though this is no excuse for divergences between 
the indexes of books published by the same firm, and still less for 
divergences between the indexes of companion volumes. Indexes 
also tend to be deficient in that they cater predominantly for terms 
of law and little for situations of fact.” With such basic materials 
- as law reports there is neither consistency nor thoroughness in the 
indexing of the many various series, not even if only current 
English series are considered. The result of this is that highly 
relevant materials are continually overlooked although references 
to them exist. There is a greater volume of materials still more 
inaccessible either because they are not indexed at all, or because 
the indexes are not readily available. All the unreported decisions 
of the English courts come into the first category. The second 
probably accounts in part for the relative absence from English 
practice of reference to highly relevant foreign, Commonwealth and 
even United Kingdom authority. It may also account in part for 
the comparative paucity of reference to articles in learned journals. 
The complete absence of reference to materials not explicitly legal 
such as sociological, psychological and economic tracts then 
becomes more readily comprehensible though no more forgivable. 

If these deficiencies were universal they would contribute to 
injustice in the sense that the rules would not always be followed, 
and so individual litigants would lose when they should win and 
win when they should lose. But except to the extent that higher 
fees buy more diligent research all sections of the community would 
suffer equally. Unfortunately however the inadequacy of the pre- 
sent system is exploited in a way which leads to less indiscriminate 


7 A notable and perhaps portentous exception ia Bingham’s All the Cases én 
Negligence (1961). 
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injustice. Where large organisations are continually litigating in a 
special field they find it worth their while to build up a more com- 
plete dossier than is available to a non-specialist. For example 
they might well compile files of unreported decisions on their sub- 
ject. In this way they can go far towards eliminating the chances 
of the law being misstated against themselves and can rely upon 
the inadequacy of their opponents’ preparation to tip the scales 
overall in their favour. 

One is therefore led to the conclusion that at present, while the 
retrieval of legal information is vitally important, it is somewhat 
haphazard in its execution; and not just haphazard but productive 
of injustice; and not only operating against isolated individuals but 
in favour of powerful sections of the community. A system 
embodying the mechanical retrieval of legal information would go 
a long way towards remedying these deficiencies. The next ques- 
tion to be considered is whether it is a feasible alternative. 


8. ASPECTS OF THE PROBLEM oF APPLYING MECHANICAL SEARCHING 
TECHNIQUES TO Law š 
It cannot be denied that the difficulties in the way of the mechanisa- 
tion of the retrieval of legal information are enormous. First, 
there are practical difficulties regarding the time and resqurces 
which will be needed to establish a working system. There will then 
be second generation problems of spreading participation in the 
system as widely as it is required. It is useless to have a perfect 
system to which only a few lawyers have access, or one of which 
the cost is prohibitive. But if the first generation of practical and 
theoretical problems can be solved, it is not unreasonable to hope 
that the technical difficulties of the second generation will even- 
tually be overcome, provided that the machines continue to develop 
at their current rate. The initial practical difficulties are great and 
increase with every addition to legal materials. They should how- 
ever provide more of a stimulus to an early start than an excuse 
for delay. They arise on account of the immense volume of possible 
legal sources which will have to be made accessible to the searching 
machine. Even to put into the machine those sources which are 
cited in the current digests and which are reasonably accessible 
would be a gigantic task, but if more is to be done, as it must if 
the existing system is to be improved rather than expensively 
duplicated, then the adjectives fail. For example, Where to Look 
for your Law lists nearly 2,000 different series of reports, many of 
themi” comprising more than 100 volumes. When it is appreciated 
that one must add to these the much greater profusion of American 
reports as well as statutes, periodicals, textbooks and a host of 
miscellaneous sources, the true dimensions of the problem become 
apparent. Practical difficulties of this sort are important even for 
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the theoretical problem. For example, an input involving prelim- 
inary analysis would make so much greater demands on the man- 
power likely to be available than an input without such analysis, 
that the latter solution might be preferred, even though the theo- 
retical difficulties were greater. The costs too are continually 
rising, for as the machines improve they also become more expen- 
sive to buy, and consequently experimental programmes have to be 
considered very carefully. Other difficulties of an essentially prac- 
tical nature are caused by the speed with which existing machines 
become obsolete. Then, from a long term point of view, difficulties 
are caused by the prospect of eventual integration with other 
workers in the same and neighbouring fields. It is not suggested 
that these difficulties are anything but real ones, yet if a sound 
system from a theoretical standpoint could be devised they might 
be overcome. 

All therefore hinges on the feasibility of the theory. The aim is 
to devise a method by which any kind of information on any kind 
of legal problem can be located. The system will have to provide 
not oly for the practitioner concerned with the current law, but for 
the legal historian, the legal sociologist, the legal psychologist and 
all who might require materials bearing on a legal problem. Obvi- 
ously the needs of these people will differ and the system will have 
to be’ flexible enough to cater for them all. In other words it must 
incorporate a variable canon of relevance. But its most essential 
feature must be its accuracy. This means eliminating not only 
inadvertent omissions but also irrelevant additions. This in turn 
means that the input must be completely comprehensive, and the 
method of selection from it foolproof. 


(a) Input 
There are two broad possibilities as far as input is concerned. One 
is to feed in complete documents in their original form. The other 
is to feed in references to documents under predetermined headings. 
The main advantage of the first method is that it saves time and 
effort in the initial stages since no preliminary analysis is needed. 
Of course the input has to be in a form that the machine can 
assimilate, and this involves some treatment of the original docu- 
ments. Although the precise nature of such treatment will depend 
upon the machines which happen to be available and the uses to 
which they will be put, its basis will be transliteration from books 
and other conventional documents to a medium that a machine can 
use as a direct input. The media currently used include paper- 
tape, magnetic tape, microfilm and magnetic wire. Even so, such 
transliteration is clearly more mechanical than preliminary analysis 
by reference to headings. It can be done faster, and by operators 
without legal training. The advantage of this system is that the 
input is certain to be more consistent and more complete than a 
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aystem involving analysis and reference. It will be more consistent 
because each document will be treated in an identical way by an 
identical machine, whereas teams of editors however closely super- 
vised will not produce completely homogeneous analyses. It will be 
more complete because the input can be carried out more syste- 
matically. All that will be necessary will be to work through all 
the classes of sources taking care that nothing is omitted, the order 
of treatment and the subject-matter of the documents will be 
immaterial. By contrast, the analysis system will require analysis 
by subject-matter simply because no analyst can be expected to 
analyse competently with reference to all branches of law. Even 
then errors might creep in, because for example, the analyst for 
contract might not realise the implications of a case from an income 
tax point of view. Errors of this type could only be eliminated if 
all the documents were read by all the analysts, which would 
involve an immense waste of effort and time. Then an analysis 
system also requires preliminary recognition of the class of docu- 
ment being considered, whereas the mechanical system does not, 80 
once more the chances of error in the analysis system are increased. 
If the mechanical method were to be adopted, the situation at the 
end of the input stage would be that the machine would merely 
contain as comprehensive a store of documents as possible in a 
language it could use. This would mean that the whole burden of 
classification would be postponed to the search stage. 

If the second system, that of analysing and classifying the 
material at the input stage, is adopted, the burden at the search 
stage can be reduced a great deal. This method would incorporate 
a preliminary stage at which the documents would be analysed by 
reference to headings. The depth of this analysis could be geared 
to the use to which the system was to be put. The general plan 
would be to relate a document to a preconceived framework repre- 
senting the legal structure. The legal system would be divided into 
sections rather like the titles in Halsbury, and documents would 
then be referred to the sections to which they were relevant. This 
would involve creative work in deciding upon the framework and 
in deciding to which sections a document was relevant. Once this 
had been done however, the retrieval of references would be greatly 
facilitated. The machine would be set to search more limited and 
orderly ranges of material and hence could work much faster and 
more cheaply. This method would also have the advantage that 
the transition to mechanical retrieval would probably be easier for 
the average user, since the structure and terminology of the 
mechanical method would have been fixed on traditional lines. The 
formulation of questions for example would be simple. The user 
would in effect merely be required to write out his thought pro- 
cesses in thumbing through Halsbury and in return would get access 
to a far greater store of information. 

Yet it is suggested that this very similarity is a reason for the 
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probability of ultimate preference for the system involving a com- 
pletely mechanical input. In the analysis system the faults of the 
current methods would admittedly be mitigated by the introduction 
of mechanical searching, but it is suspected that they would be 
only half eliminated. It is true that the search field ‘would 
be widened and the indexing rationalised, but there would still be 
human error in the input. It is also suggested that such a system 
has great practical disadvantages. It would require huge teams of 
highly trained analysts at a time when the feasibility of the scheme 
had not been demonstrated. It would also require a much greater 
initial investment in terms of time and money. It would also 
impose at an early stage a fixed structure which it would be 
increasingly difficult to amend in the light of subsequent experience. 
This might prove the greatest long-term disadvantage. For pro- 
jects like this, if they prove successful, will ultimately incorporate 
all branches of knowledge. Such integration will be almost impos- 
sible if the various preconceived structures have inconsistent bases, 
and this will be inevitable in the absence of overall initial planning. 
Needless to say there is no chance of such planning. All these diffi- 
culties could be avoided by adopting a completely mechanical input 
system. On that basis, integration would take place merely by 
altering the search programme, which would be a much easier and 
less Costly operation. The main practical difficulties of this system 
are those of time and money in running the searches. But it is 
suggested that these difficulties are likely to decrease with the pass- 
ing of time and the improvement of the machines, whereas the 
practical difficulties of the analysis system are likely to increase, 
since they arise from the amount of human effort needed to deal 
with the volume of material which increases all the time. In Eng- 
land alone, there are over 100 current series of law reports and 
legal periodicals. It is also likely that the existence of technical 
problems relating to searches will stimulate research into that 
aspect of technology and bring a solution nearer. In any case as an 
initial step short cuts could be built into a search programme. This 
would admittedly introduce errors of omission to some degree, but 
it is uncertain whether such errors would be greater than the human 
error in an analysis system, and it is certain that they would be 
progressively reduced as techniques improved. 

It would therefore appear that the completely mechanised 
system is preferable, since its disadvantages are less significant for 
future development, and transition to it will be less prodigal of 
effort, time and money. 


(b) Selection 
If a mechanical input is postulated, all the difficulties of analysis 


are delayed to the stage of selection. At this stage the task is to 
recover documents relevant to a specific problem. This means that 
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the problem has to be analysed and split up into requests for infor- 
mation sufficiently simple for the machine to be able to deal with 
them. This first analysis of the problem will, at least initially, 
have to be made by the lawyer to whom the problem has been 
taken. One reason for this is that it is not clear in the present state 
of knowledge on what principles a machine could be devised for so 
sophisticated a task. In other words the formulation and analysis 
of legal problems is a creative part of the lawyer’s work. A second 
reason is that even if it were mechanical, it could hardly be fitted 
into the existing legal system in which a problem is presented to a 
lawyer immersed in a welter of irrelevant documents, and accom- 
panied by highly relevant verbal and impressionistic information. 
The lawyer will therefore have to provide the initial formulation. 
Even then it is possible that a further translation into a form more 
acceptable to the machine would have to be made by its operator. 
The necessity for this further step could be minimised by instructing 
lawyers in the presentation of questions. This task might even- 
tually be assumed by the professional bodies. It is also likely that 
when machines are commonly used, their terminology will, for 
search problems at least, tend to impose itself naturally, upon the 
lawyers who use the machine. Once a suitable method of presenta- 
tion had been arrived at, the next task would be to search for docu- 
ments relevant to the problem. One method would be to résolve 
the problem into a number of elements and to search for documents 
in which the same elements were conjoined. As a simplified prac- 
tical illustration suppose that a lawyer is consulted by a serviceman 
accused of a crime who has made a confession of his guilt, as a 
result of threats made by a service policeman. The lawyer might 
wish to find authorities dealing with this aspect of the matter. He 
might formulate the problem as one concerning confessions impro- 
perly induced by persons in authority, and in particular as a result 
of threats made by service policemen. This problem could then be 
split up into the elements of confessions, improper inducements 
(particularly threats) and persons in authority (particularly service 
policemen). A search programme could then be devised to find 
cases where these three elements were conjoined. With a mechanical 
input, this would involve the further task of deciding which ele- 
ments were dealt with by a given document. One possible approach 
to this would be based on the frequency of use of words and phrases 
in the document. Such an analysis would need to be very compli- 
cated in the case of some legal documents. Case law presents very 
great problems on account of the shifts in meaning of words. 
Synonyms also present difficulties, but one ingenious method for 
allowing for them has already been devised.° Research on the 


8 Such instruction is already available for questioners in connection with the 
Horty project to be discussed in Section IV. 

® Stiles. ‘The Association Factor in Information Retrieval ° (1960) 8 Journal 
of the Association for Computing Machinery 271. 
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efficacy of various statistical methods is one of the most pressing 
requirements at the present time, as it probably holds the key to 
the whole problem. 

Different search programmes will be needed for different pur- 
poses. The legal historian for example will not necessarily require 
the automatic exclusion of repealed statutes, though the solicitor 
may. Similarly, different degrees of relevance will have to be 
provided for. One lawyer may only need to be referred to cases of 
larceny by bank clerks, while another may require all the decisions 
on larceny by servants. In devising these programmes there will 
have to be careful analysis of the ways in which documents are 
relevant to legal problems. For example in the field of case law, it 
seems that two main aspects have to be considered. The lawyer is 
interested in the facts of a previous case and in the statements of 
law contained in the judgment, so both aspects have to be catered 
for. This leads on to interesting jurisprudential problems concern- 
ing the difference between law and fact. At least a pragmatic solu- 
tion to such problems will have to be found. In preliminary work 
at the London School of Economics it has been discovered that it is 
not feasible to separate law and fact into different indexes, as facts 
seem to shade into law by a process of abstraction. This is what 
one would expect, but it presents considerable difficulties for a 
selection programme. It may well be that searches have somehow 
to be arranged in progressive levels of abstraction. If low levels 
are required then there will have to be very full statements of 
problems, and difficulties of co-ordination will arise. For example, 
a balance will have to be struck between similarity of fact and 
aptness of judicial observation in assessing the relevance of a case 
to a problem. These are of course fundamental theoretical prob- 
lems, and it is interesting to find them raised in a strictly practical 
context where some answer must be found that actually works. In 
the hypothetical problem stated earlier, the problem of the varying 
levels of abstraction might be solved by conducting the search in 
three stages. On the first stage, the search might be for cases of 
confessions obtained by threats made by service policemen. On the 
second, it might be for confessions obtained either by threats from 
persons in authority, or by improper inducements from service 
policemen. And on the third stage, it might be for confessions 
obtained by improper inducements from persons in authority. 


4. CURRENT WORK IN THIS FIELD 
These admitted difficulties may lead some to the conclusion that 
consideration of the application of mechanical retrieval techniques 
to legal information is premature. But this would be to ignore, or 
to be ignorant of, the vast strides which have already been made. 
In information retrieval generally the field of current development 
is enormous, and it is significant that mechanical methods have 
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been applied in just those areas where the need for speed and 
accuracy is most vital. For example, it is well known that the 
American Armed Services rely on computers to guide their missiles. 
It is not so well known that by 1960 they were also using computers 
to guide their scientists to the information they needed to design 
them.?? In Russia, too, they have been using mechanical methods 
of information retrieval to help their scientists. Even in this 
country, there are several advanced projects embodying mechanical 
information retrieval. In addition to work in these countries the 
Index of Information Storage and Retrieval Systems, published by 
the National Science Foundation of the United States in May 1961, 
listed work being carried on in the Lebanon, France, the European 
Community, Germany, Hungary, Japan, India, the Netherlands 
and Scotland. That shows the geographical spread of projects to be 
great. Equally great is the spread of subject-matter. Topics listed 
include every variety of science from biochemistry to metallurgy, 
and many non-scientific subject-matters, among them law. 

At present there are more than twenty-eight separate projects 
in the field of law in the United States alone. By 1959, things had 
already gone so far that the American Bar Association decided to 
set up a special subcommittee on the electronic retrieval of legal 
data. This subcommittee now publishes a journal on the topic 
called Modern Uses of Logic in Law (M.U.L.L.). The journal is 
published quarterly and provides very full information on current 
American developments. In 1960, the first National Conference on 
Law and Electronics was held at Lake Arrowhead, California, under 
the chairmanship of Edgar A. Jones, Jr., Professor of Law at the 
University of California at Los Angeles. The rate of expansion can 
be gauged by the fact that there were three comparable meetings in 
different parts of the United States in the autumn alone in 1961. 
In 1960 also, the first working system was demonstrated, a demon- 
stration which has had many successors, one of which was observed 
by some of the British lawyers in the United States in 1960 at the 
joint meeting with the American Bar Association. 

Research into specifically legal projects is also being carried on 
in Russia, France, Germany and the Netherlands. Hitherto there 
seems to have been no comparable work in this country, although 
as long ago as 1958 a paper entitled Automation in the Legal World 
was presented by Dr. Lucien Mehl (a Frenchman) at the National 
Physical Laboratory at Teddington. 

The most advanced projects seem to be either those where a 
preliminary analysis system has been adopted, or in the case of 
unanalysed input, where language is used precisely as in the case of 
statutes, for example. This is what one might expect. The pre- 
liminary analysis method is quite feasible from a practical point of 


10 See Armed Services Technical Information Agency (ASTIA) publications, AD 
227 000, AD 247 000, AD 252 000. 
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view once the analysis has been done. Hence pilot projects with a 
limited input are likely to be relatively trouble free, though their 
success might be somewhat misleading as a guide for future develop- 
ment. So too one might expect success with unanalysed input 
systems where a stylised language is used. Thus areas on the 
borderlines of law and science have proved amenable to 
mechanisation.1* 

The most advanced of the specifically legal projects is almost 
certainly that being conducted by Dr. Horty’s team at the Univer- 
sity of Pittsburgh. This team started work on mechanical retrieval 
in 1958 because they were dissatisfied with their efforts to compile 
a manual of the health law of the United States by conventional 
means. At first, they were exclusively concerned with the mech- 
anical retrieval of information from statutes relating to health law. 
Statutes were selected for a number of reasons. For one thing, 
existing methods seemed most deficient in the indexing of statutes, 
and so there was more demand for improved methods of retrieval. 
Perhaps more important however, statutes were more amenable to 
mechanical retrieval than other sources of law. As noted, one big 
advantage from this point of view was the relative precision and 
consistency of the terminology. Another was that each section of a 
statute tends to deal with a different aspect of a topic, and because 
of this the retrieval of irrelevant material could be reduced. 

The unanalysed input method was selected and experiments were 
designed to test its feasibility in the context of statutory health law. 
By March 1961, they had prepared the whole of the Pennsylvania 
health statutes 1? in a mechanically assimilable form. By the end 
of 1961, the health statutes of Maryland,** North Dakota,* Ohio +5 
and South Carolina +° had been added. The current aim is to 
prepare an experimental library of these together with the health 
statutes of Washington, Texas, Arizona, Ilinois, California, Florida 
and the Federal authority. ' 

In addition the team had, by January 1962, prepared the com- 
plete Pennsylvania statutes 1” for the computer. This extension 
was made partly in order to widen the range of possible searches, 
and partly to eliminate retrieval failures within the health range 
caused by non-inclusion among the health statutes of some statutes 
dealing with health law only incidentally. In fact, comparative 
searches of the complete Pennsylvania statutes against the health 


11 There has been pioneering work in the field of patent law by Don D. Andrews 
at the U.S. Patents Office which is now being taken up in Europe; in the 
field of forensic medicine Professor Yahn at San Diego has also reached 6 
stage at which expansion to Furope appears to be imminent. 

12 4,676 documents. 

13 2,819 documents. 

14 8,002 documents. 

15 4,679 documents., 

16 4,429 documents. y 

17 31,118 documents. 
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statutes of Maryland and North Dakota have shown that such non- 
classification is a fertile source of omissions. This fact strongly 
supports the argument for an unanalysed input system. The com- 
plete statutes of New Jersey were also selected for input on account 
of oddities in their form. 

Pending completion of the experimental library, which it is 
estimated will take place before the end of this year, trial searches 
are being carried out on the data currently available. These trial 
searches have been designed to make three sorts of comparative 
tests. Some compare different mechanical search programmes. 
Others compare the efficiency of manual and mechanical searches 
for the same information. And others compare the results of 
mechanical searches in different states. 

Questions for mechanical searching are obtained from outside 
bodies, such as, local government departments, practising lawyers 
and members of the University of Pennsylvania Law Faculty. 
These questions take the form of a sentence written in ordinary 
English asking for statutes relating to a specified subject. The next 
stage is at present conducted by the person who is going to conduct 
the search. His task is to find and arrange combinations of words, 
the presence of which in a statute will indicate that the statute is 
to be retrieved. His method is to select those words, the sight of 
which in a statute would cause a manual searcher to focus his 
attention when reading through the statute. For example, if the 
problem were to find statutes relating to the treatment of children 
in hospitals, the word “ children ” would be such a word. If 
the word “ hospital ’? also appeared in the same section then the 
chances of relevance to the question would be high. But if the 
searcher were restricted to the words used in the problem, a huge 
number of relevant statutes would probably be missed. It is essen- 
tial to provide for synonymous words and expressions, and for 
grammatical variations.‘ In the example chosen, it would also be 
necessary to put in as alternatives to “ children,” words like 
“c infants ?” and ‘“ minors,” phrases like * people under 21,” and 
words like “* child ” and “ child’s.’? These variations are chosen 
on a somewhat arbitrary basis at present. The searcher has access 
to a concordance of all the words used in the material to be 
searched and this also shows how often each word form is used. 
Apart from that he is free to include any other word or phrase 
which he thinks roughly synonymous. Experiments have shown 
that almost all the omissions have been caused by deficiencies at 
this stage. It is hoped that such deficiencies can be greatly reduced 
by the preparation of a search thesaurus. In this thesaurus, the 
entry for each search term would indicate a comprehensive list of 
all the alternative words and phrases that it would be necessary to 


18 It should ba: possible to ignore misspellings since they ought either to be 
. detected on the initial proof readimg of the statutes for input, or in the 
concordance. 
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incorporate in the search programme. Ultimately it may also be 
useful to compile a more specialised thesaurus, including terms to 
be used as alternatives in searches on some topics, but not on 
others, Perhaps in this way the problem of the varying levels of 
abstraction in legal terminology could be solved. 

Once the list of words and their relationships have been com- 
piled, the search material is complete. It is then fed into the com- 
puter, and compared with all the statutes held by the computer. 
Those statutes which contain the required words in the required 
relationships are then selected. 

The method for evaluating the results of these searches is 
basically empirical. Those who submitted the questions are given 
the statutes which have been selected. They are then asked to 
classify them in terms of their relevance to the question which was 
submitted. Here one must remember the limitations of a mech- 
anical system of this type. Its ideal is to select those statutes which 
a manual searcher would need to read closely and consider care- 
fully, even though he might eventually reject them. Such statutes 
are classified as “ A”? documents. Those which might, in the 
presence of other facts not clearly indicated in the question, come 
into this category are classified as ‘‘ B ” documents. ‘“ C” docu- 
ments are those which do not come into either of the other two 
classes and are irrelevant. 

The experiments designed to compare different search formula- 
tions have generally shown various ways of reducing the incidence 
of retrieval of ‘C ” statutes, without affecting the incidence of 
“A” and “ B” statutes. The most spectacular results however, 
have occurred as a result of comparing manual and mechanical 
searches. In these comparisons, lawyer and machine are given the 
same question. The lawyer is allowed an unlimited amount of time 
in a well equipped law library. He is asked to compile from indexes 
and digests, a list of statutes which he needs to read, to discover 
whether they are relevant to his question. In this way lawyer and 
machine produce lists which can validly be compared. Twenty- 
four such comparative searches have been made of the complete 
Pennsylvania statutes. Over all, the lawyers 1° retrieved 429 “* A ” 
statutes, 10 *‘B” statutes and 69 ‘C ” statutes, the machine 
retrieved 887 ‘f A ” statutes, 50 “B” statutes and 547 “C” 
statutes. The lawyers found 84 ‘f A ” statutes and four “‘ B ” sta- 
tutes overlooked by the machine, the machine found 442 “A ” 
statutes and 44 ‘“ B ” statutes overlooked by the lawyers. These 
figures are slightly unfair to the machine, because they include as 
overlooked 11 “A” statutes accounted for by a purely technical 
fault. If it is assumed that, between them, the lawyers and the 
machine discovered all the ‘f A ” and “‘ B ” statutes, the machine 
failed to retrieve 4 per cent., while the lawyers failed to retrieve 58 


19 One for each search. 
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per cent. If allowance is made for the technical fault, the 
machine’s failure rate drops to 8 per cent. It must be stressed that 
mechanical methods are still in their infancy, and that these figures 
will be considerably improved. Analysis of the 8 per cent. of 
failures has already shown that most could have been eliminated 
by the use of a proper thesaurus. It might be thought that the 
number of “‘ C ” statutes retrieved is rather high. No doubt, some 
could have been eliminated by better search formulation. On the 
other hand, it must also be noticed that more “A” than “C”? 
statutes were retrieved, and that, in most cases, a cursory glance 
would have revealed that the statute was irrelevant. In any case, 
this seems a small price to pay for the much higher performance in 
finding relevant information. 

The inter-state experiments have been hampered by the fact 
that so far, only Pennsylvania has the complete statutes ready for 
experiment. Even so, the results of searching the health statutes of 
Maryland and North Dakota against the complete Pennsylvania 
statutes show that these figures are unlikely to be unique in Penn- 
sylvania. These comparative searches have also shown, as already 
noticed, that the selection of health statutes in the other states has 
been incomplete. 

Apart from results of this nature, the experiments have also had 
the result of the automatic compilation among many useful &tatis- 
tics of a concordance of the Pennsylvania statutes. There has also 
been the result, that experience with these methods has been 
gained, and to some extent passed on, which will be enormously 
‘useful for future developments.*° 


5. FOTURE DEVELOPMENT 
While this current work is encouraging in suggesting that the 
mechanical retrieval of legal information is feasible, it is far from 
complete. The most glaring deficiency is in the area of case-law. 
Yet unless a satisfactory method of searching for cases can be 
devised, the lawyer will be left with most of his really difficult 
searching problems. This area might prove to be the most appro- 
priate for research in this country. The caselaw system was 
developed here, and nowhere else is the study of cases quite so 
important. The great difficulty will be to develop a technique for 
the mechanical analysis of a case so as to give an adequate guide to 
its significance. Word-counting methods have been successful in 
the field of medical literature, but the task might be easier there on 
account of the relative exactness of the terminology. There will 
also have to be some consideration of the ways in which facts can 


20 e.g., an invaluable article on the preparation of materials for an unanalysed 

input system has already been published. Horty, Kehl and others ‘‘ An 

. Information Retrieval Language for Legal Studies " (1961) 4 Communications 
of the Association for Computing Machinery 880. 


Marcu 1968 LAWYERS AND MACHINES 187 


be selected and expressed, since similarity of facts is often very 

important in assessing the importance of one case for another. 
Some preliminary work has been done at the London School of 
Economics on the problems for mechanical retrieval presented by 
case-law. Several false starts have in fact been made. At first an 
analysed input was planned but it proved to be as unsatisfactory 
in practice as it now seems in theory. Now, an unanalysed system 
is planned. The experiment will be carried out in a relatively 
limited and self-contained branch of case-law. The ‘cases will be 
studied and various word-counting and phrase-counting methods 
tested. If these prove satisfactory they will be gradually extended 

to other fields until the whole field of legal literature is covered. 
That goal is very far away, but it can be achieved if there is 
co-operation between all who can help. The help of potential users 
will be needed so that output can be geared to their requirements; 
the help of experts in particular fields will be needed so that results 
can be evaluated and systems of mechanical analysis prepared; the 
help of law publishers and reporters will be needed on account of 
their gkill and experience in indexing; the help of non-lawyers such 
as logicians, statisticians and scientists will also be needed for the 
actual programming and operation of the machines. With such 
co-operation and with the growing accessibility of computers, 
especially to the universities, research in this country can play a 
great part in developing this great and inevitable advance in legal 
techniques, an advance which will benefit the legal profession by 
cutting down the amount of mechanical work, and which will be 
correspondingly beneficial to the public by increasing the time 
available to lawyers for creative work. 
COLIN Tarrrr.* 


* B.A., B.O.L., Lecturer in Law, London School of Economics. 


THE DEFENCE OF ACT OF STATE IN 
RELATION TO PROTECTORATES 


TuE term “ act of state? has various distinct meanings’; this 
article is, however, concerned with it solely in the narrow sense of 
an act done on behalf of the Crown in respect of which no action 
will lie, although, if done by anyone else, it would have been 
tortious. Which acts fall within its scope? The present law has 
as its basis a well-known trilogy of cases, Buron v. Denman,* 
Walker v. Baird® and Johnstone v. Pedlar,* the effect of which 
may be stated as follows: an act done against a person not within 
Her Majesty’s allegiance or against such person’s property either 
with the prior authorisation of the Crown or its subsequent ratifica- 
tion is an act of state, which fact, if pleaded, will oust the juris- 
diction of any of Her Majesty’s courts.” What redress there may 
be must be sought at a diplomatic level. s 

There cannot, by definition, be an act of state against one of 
Her Majesty’s own subjects. This obtains wherever he may be as 
allegiance follows the person of the subject. Nor can there be an 
act of state against any person who is within Her Majesty’s domin- 
ions with the exception of an alien enemy, for an alien friend within 
the realm owes local allegiance at least while there and is tempor- 
arily in the position of a British subject.’ 


1 McNair, International Law Opinions, Vol. I, pp. 111-117; Wade (1934) 15 
B.Y.I.L. 98. 

2 (1848) 2 Ex. 167. 

3 [1802] A.O. 491. 

4 [1921] 2 A.O. 262. 

5 See generally Moore, Act of State in English Law and Wade in (1084) 15 
B VAL. 98. For the position in oriminal law see Stephen, A History of the 
Criminal Law, Vol. IO, p. 61. 

8 Walker v. Bard [1802] A.C. 401. It is interesting to note the Opinion of 

Webster and Clarke dated July 16, 1890 in F.O. Confidentsal 6118; they con- 

fidently advised that ratification by Her Majesty's Government of the defen- 

dant's action in closing the lobster factories in Newfoundland belonging to 
the plaintiff British subject would be a defence to any procesdings taken 
against him. The Privy Council held that proposition to be untenable. Its 
decision stands with those in the ‘‘ general warrant '' cases at the time of 

John Wilkes as denying the Crown arbitrary rights against a subject. 

Calvin's Case (1608) 7 Co.Rep. la; Johnstone v. Pedlar [1921] A.C. 262; 

Kuohenmeister v. Home Office [1958] 1 Q.B. 496; R. v. ernor of Brixton 

Prison, em p. Soblen [1962] 8 W.U.R. 1154 at p 1176 and P 1176, though of. 

Musgrove v. Chun Teeong Toy [1891] A.C. 279 and note Moore, Act of State 

in et be Law, pp. 95-08. See also O'Sullivan in Res Judicatae, Vol. IV, 
: . The question whether act of state is a good defence to an action 

Drought by an alien abroad in respect of a tort against goods within the realm 

was raised in Commarcial and Estates Company of Egypt v. Board of Trade 

[1925] 1 K.B. 271 but has never been decided. The changes brought about by 

* the Crown Proceedings Act, 1947, appear not to have affected the position as 
regards acts of state: McNair, Opinions, Vol. I, pp. 116-117. 
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There are thus three essential elements of an act of state: 


(1) that the person suffering injury is one who does not owe alle- 
giance to the Crown; 

(2) that the place where the act is done is not within Her Majesty’s 
dominions (unless the person wronged be an alien enemy); 

(8) that the act is done on the orders or with the prior authority of 
the Crown or subsequently is ratified by it. 


A British protected person is not a British subject and a protec- 
torate is not within Her Majesty’s dominions. Logically, therefore, 
an act done by the Crown against such a person in such a place 
would constitute an act of state and no redress could be obtained 
from the courts. Indeed the judgments in Sekgome’s case ® and 
Sobhuza II v. Miller ® afford authority for the view that this is the 
position and, on the strength of dicta in these cases (the decisions 
are on other grounds), text-writers state the law to be such.!° 

If this be so, the administration in a protectorate may act in a 
wholly arbitrary fashion should it so choose and any British pro- 
tected person suffering as a result will have no redress at all since 
there fs naturally no question of diplomatic exertions on his behalf. 
That there is a body of law apparently regulating the actions of the 
administration will not matter—the plea of act of state will obviate 
the necessity to justify the behaviour in law. The general rules 
mentioned above require close examination specifically in relation 
to protectorates to see whether the apparent theoretical position is 
still valid and the analysis may conveniently be made under two 
main heads: 


1. The person injured; 
2. The place where the injury is done. 

A plaintiff British protected person will succeed in defeating the 
Crown’s defence of act of state if he can show either that he is 
within the allegiance or that the place where the injury was caused 
to him is within Her Majesty’s dominions. 


1. THe Person IĪNJORED 


Allegiance 


It has been indicated that the defence of act of state will not avail 
against any person who can show that he is ‘ within the alle- 
giance.”? The meaning of this phrase has been little discussed but 
it seems clear that it is not the allegiance of feudalism. Each man 


8 The King v. The Earl of Crewe, ex p. Sekgome [1910] 2 K.B. 576. 
9 gas] A.O. 518. 

10 Halsbury, 3rd ed., Vol. 5, p. 545; Dicey, Conflict of Laws, Tth ed., p. 163; 
Wade and Phillips, Constitutional Law, 6th ed., p- 401; Hood Phillips, Con- 
stitutional Law, 2nd ed., p. 646. 

11 The act of state defence would presumably have been open to the Crown, if it 
had so chosen, had the legality of the detention of the applicant in Exs p. 
Mwenya [1960] 1 Q.B. 241 eventually come to be investigated and had he 
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then owed allegiance to his lord and so the pyramid was built up 
to the Sovereign at its apex. All individuals within the realm 
were ad fidem regis (in the faith of the king) but in the case of an 
alien it was incorrect to call this fealty allegiance for it differed 
from ‘the liege fealty owed by a subject. In the course of time, 
however, allegiance was said to be owed by anyone ad fidem regis 
and it is in this sense that the term has been used since.’* 

Allegiance in this corrupted form was analysed in 1608 in 
Calvin’s Case, when the status in England of a Scot after the 
accession of James I to the throne of both kingdoms fell to be 
decided. A distinction was drawn between the ligeantia naturalis 
and ligeantia acqutsita owed by natural born and naturalised sub- 
jects respectively on the one hand, and the ligeantia localis owed 
by an alien in amity in England on the other; nonetheless persons 
in all three groups were deemed to be within the allegiance. Their 
owing allegiance was correlative with the duty of protection con- 
stitutionally owed by the Sovereign to them all—*‘ protectio trahit 
subjectionem et subjectio protectionem,” 14 

Allegiance arising from birth or naturalisation need not concern 
us for British protected persons do not owe that—only British sub- 
jects do. It is to the ligeantia localis of Calvin’s Case 15 that one 
must turn. That an alien amy within the realm owed such alle- 
giance was affirmed in 1921 by the House of Lords in Johnstone v. 
Pedlar, and, more recently, in Kuchenmeister v. Home Office 17 
Barry J. seems to have taken it for granted that an alien within 
the realm owed local allegiance even though he was here only to 
change planes at London Airport; indeed he had previously been 
deported from the country and would not have been granted per- 
mission to enter. Mere physical presence is thus apparently suff- 
cient—there is no need for the alien to be in any sense “‘ resident.” 

It seemed from the speeches in Johnstone v. Pedlar 18 that an 
alien’s duty of allegiance automatically ceased on his departure 
from the realm but, in a later decision, Joyce v. Director of Public 
Prosecutions,’® the House of Lords held (unanimously on this 
point) that the duty could continue even thereafter.*° This is of 
great importance with regard to British protected persons since the 


been found to be a British protected person; it was only for the purpose of 
deciding the preliminary issue as to jurisdiction that A penya was assumed 
to be a British subject. The restriction orders against him were, however, 
revoked soon after the judgments of the Court of Appeal were delivered. 

12 Salmond (1902) 18 L.Q.R. 49, at pp. 60-52. 

18 (1608) 7 Co.Rep. la. 

14 Chitty, Prerogatives of the Crown (1820), p. 12. 

15 (1608) 7 Co.Rep. la. 

16 [1921] 2 A.C. Bas. 

17 [1968] 1 Q.B. 496 at p. 518. 

18 [1921| 2 A.O. 262. 

19 |1946] A.O. 847. 

24 Bee also R. v. Neumann, 1949 (8) S.A. 1288 where Joyce was followed but 
note that the case was decided under Roman-Dautch law. 
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continuance of Joyce’s allegiance was linked to the fact that he 
continued to enjoy the protection of the Crown even after he had 
left this country to go to Germany. Joyce was an alien who had, 
by false statements, obtained a British passport and it was held 
that his using it to go abroad combined with the fact that he had 
not withdrawn from his allegiance meant that he still enjoyed the 
protection of the Crown when he performed the acts alleged to be 
treasonable. Protection and allegiance being correlative, he con- 
tinued to owe the latter and had thus properly been convicted of 
treason. 

The decision in Joyce has been subject to very considerable 
criticism and that of Glanville Williams * is particularly telling. 
He argues that the correlatives are the duty of protection and the 
duty of allegiance and that the fact of protection is irrelevant. 
Certainly the Crown owed Joyce no duty of protection—mere 
possession of a passport would not create that. It is, however, 
arguable that the decision in Joyce means no more than that an 
alien who has been resident within the realm and who thus already 
owes allegiance to the Crown can continue so to do even after 
leaving it if he continues to enjoy the Crown’s protection. Arch- 
bold ** treats this as the principle to be deduced, although Lauter- 
pacht in his defence of the decision in Joyce ** admits that it 
probably goes further than that. What appears to have been laid 
down is that anyone who enjoys Her Majesty’s protection owes an 
allegiance which he can violate and thus be guilty of treason. The 
effect of that on British protected persons with regard to acts of 
state may be considerable; treason being an offence against the 
duty of allegiance, those persons who can commit treason are those 
who cannot have act of state pleaded successfully against them. 

As far back as 1855, the Law Officers had reported that the 
subjects of a state (the Ionian Islands) under British protection 
could not, at common law, be guilty of treason % and this view 
continued to be taken even after the African protectorates with 
their completely different form and their close resemblance to 
colonies came to be established. Thus in Ol le Njogo’s case ** it 
was said that the native inhabitants of what was then the East 
African Protectorate did not owe allegiance to the Crown. On the 


21 (1048) 10 C.L.J. 54. 

22 But sea The Indian Chief (1801) 8 O.Rob. 12 at p. 31, where Sir W. Scott 
said that, in the peculiar circumstances of the Hast at that time, a foreigner 
under the protection of a British factory there was possibly able to commit 

Quacre whether a foreigner in a British protectorate today can, on 
this analogy, commit treason at common law—it would be anomalous if he 
could while an inhabitant of the protectorate could not. 

23 35 Archbold 8017. 

24 (1947) 9 O.L.J. 380. 

25 Opinion of Harding, Cockburn and Bethel dated May 10, 1855: McNair, 
Opinions, Vol. I, p. 40. See too the judgment of Dr. Lushington in The 
Ionian Ships (1855) 2 Sp.Ecc. & Ad. 212. . 

26 Ol le Njogo v. Att.-Gen. (1918) 5 E.A L.R. 70 at p. 77. 
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other hand, in R. v. Christian,’ the Appellate Division of the 
Supreme Court of South Africa held that an inhabitant of the man- 
dated territory of South West Africa could commit treason against 
the King in his government in the Union of South Africa; as a 
mandated territory of the ‘ C ” type, South West Africa was akin 
to a protectorate in that the mandatory power ruled it as if it were 
part of its own dominions. This decision is not in line with pre- 
viously prevailing opinion as noted above, but it is submitted that 
it would be unwise to draw any general conclusions from it as the 
case was decided under Roman-Dutch law. Treason in Roman- 
Dutch law is an offence against the majestas of the power govern- 
ing the territory and the question to be decided was thus not 
whether Christian owed allegiance to the King but whether in South 
West Africa the government of the Union possessed sufficient 
majestas internally (whatever the limits on its external powers) for 
Christian to commit treason against it.” 

While R. v. Christian ?? is thus probably of no general applica- 
tion, the decision in Joyce * may well have resulted in a change in 
the relationship between an inhabitant of a British protectorate 
and the Crown from that which was previously thought to exist,” 
If it is the fact of protection rather than the duty of protection 
which determines whether or not allegiance is owed, then a British 
protected person may be said to owe allegiance while outside the 
protectorate, even though not within Her Majesty’s dominions, for 
he is then in exactly the same position as a British subject." He 
carries a passport which differs from that of a British subject only 
in that he is differently described, and the facilities of Her Majesty’s 
diplomatic and consular service are open to him equally. To other 
Powers, he is a British national ** and, if the need arises, the Crown 
may act on his behalf exactly as it would for a subject. According 
to Joyce the fact of protection given (for there is no duty owed) to 
a passport holder apparently imports a duty of allegiance and it 
therefore seems that, outside the protectorate at least, a British 
protected person can (a) commit treason and (b) not have act of 
state successfully pleaded against him. The position of a British 


27 1924 A.D. 101. : 

28 The common law of the protectorates of Bechuanaland and Swaziland is 
Roman-Dutch but this apples in civil matters only, since in criminal matters 
the courts are governed by the appropriate Criminal Procedure and Evidence 
Proclamation. Hence the question whether an inhabitant of one of those 
protectorates can be guilty of treason against the Crown according to the local 
common law cannot arise. 

29 1924 A.D. 101. 

30 [1946] A.C. 847. 

81 generally Williams (1948) 10 O.L.J. 64 at pp. 68-78, to which I am 
indebted. 

32 M. F. Lindley, The Acquisition and Government of Backward Territory in 
International Law, p. 868. See also the Opinion of Russell and Rigby dated 
June 8, 1893, in F.O. Confidential 6608. 

#3 Seo, for instance, National Bank of Egypt v. Austro-Hungarian Bank, Anglo- 
Austrian Mixed Arbitral Tribunal. Annual Digest, 1923-24, Case No. 10. 
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protected person who has been within Her Majesty’s dominions and 
then left them with a British passport is more certain—it is surely 
to be equated with that of Joyce. 

If the reasoning above is correct, then the position of a British 
protected person is apparently more disadvantageous when he is 
within the protectorate than when he is not, but this rather pecu- 
liar situation still awaits judicial elucidation.** The authorities 
prior to Joyce are, as has been noted, to the effect that the inhabi- 
tants of protectorates do not owe allegiance in the full sense but 
only a form of obedience: The Ionian Ships," Sekgome’s case,” 
Ol le Njogo’s case.** Whether the fact that a British protected 
person happened to hold a British passport would affect the posi- 
tion while he was within the protectorate is completely uncertain 
except if it chanced that he happened previously to have been 
within the dominions of the Crown. Unless he had actually with- 
drawn from his allegiance, he would then, following Joyce, continue 
to owe it. 

The decision in Joyce has thus possibly changed the position of 
British protected persons with regard to allegiance and hence act 
of state but, quite apart from that, it has been argued that British 
protected persons owe allegiance to the Crown although in an 
indirect manner.** This argument proceeds on the basis that alle- 
giance is owed to a local ruler or government which in turn is under 
the protection or suzerainty of Great Britain and is, perhaps, more 
relevant to protected states than to protectorates. In protectorates 
there is rarely a local ruler to whom allegiance may be said to be 
owed; the government is essentially that of the Queen and it has 
been held that this does not involve any allegiance.2® Where there 
is a local ruler his relation to the Queen is not one of allegiance 
as the fiction of his independence is maintained and the chain of 
indirect allegiance would thus seem to have been broken. It is 
said, however, that the fact that the ruler is under Her Majesty’s 
protection is sufficient to result in his subjects owing allegiance to 
the Queen; if this is so, the position would be that the inhabitants 
of protected states (where there is a ruler) could definitely be said 
to owe allegiance while those of protectorates (whose connection 


84 In Joyce v. D.P.P. [1946] A.C. 847 at p. 850, Shawoross Att.-Gen. in argu- 
ment raised directly the relationship of British protected persons to the Crown 
and contended that, if the appellant was right, a subject of a British man- 
dated or protected territory would be under no duty of allegiance to the 
Crown; in the reasons given by their lordships for upholding the conviction 
this point is, however, not considered. 

35 (1855) 2 Bp.Hcc. & Ad. 212 at p. 226. 

86 The King v. The Earl of Crewe, ex p. Sekgome [1910] 2 K.B. 576 at p. 620. 

37 Ol le Njogo v. Att.-Gen. (1918) 5 H.A.L.B. 70 at p. 77. See also Halsbury, 
8rd ed., Vol. 5, p. 485. 

38 Lauterpacht (1947) 9 O.L.J. 880 at p. 340; Jones (1045) 23 B.Y.I.L. 122 at 
p. 128. 

39 Sekgome's case [1019] 2 K.B. 576; Ol le Njogo's case (1918) 5 E.A.L.R. 70 
at p. 80, but quasre the position since Joyce v. D.P.P. [1946] A.C. 847. 
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with Great Britain is much closer) do not, except where there 
happens to be a local ruler. 


; ` The British Nationality Act, 1948 


The British Nationality Act, 1948, made the first statutory provi- 
sion for the definition of the term “‘ British protected person.” *° 
Until then, the term had not been comprehensively defined although 
the British Protected Persons Order, 1984,“ had laid down which 
persons in relation to protectorates fell within its scope. 

British protected persons were not, for the purposes of muni- 
cipal law, British subjects and were thus aliens.*? They were, how- 
ever, taken out of the provisions of the Aliens Order, 1920, by the 
Aliens Order, 1948,** and the 1948 Nationality Act in section 8 (8) 
provides that ‘‘ in the Aliens Restriction Acts, 1914 and 1919, and 
in any order made thereunder the expression “ alien > shall not 
include a British protected person.” Thus, when in the United 
Kingdom, British protected persons are not subject to those dis- 
abilities which may be imposed on aliens but their position is still 
not that of British subjects.“ The British Nationality Ac?, 1948, 
further provides that, for the purposes of that Act itself, a British 
protected person is not an alien but, apart from this provision, 
that of section 8 (8), and provisions which permit naturalisation on 
somewhat easier conditions than those applying to foreigners, the 
Act does not affect the status of British protected persons. Conse- 
quently, it has not directly changed the position regarding the 
allegiance owed by them. 

The Act did, however, sweep away the traditional notion of the 
status of a British subject being based on allegiance and replaced it 
with a scheme whereby that status depends on being a citizen of 
one of the self-governing countries in the Commonwealth listed in 
section 1 (8), as subsequently amended on more countries achieving 
that status. 

All British subjects owe allegiance, in English law, to the Queen 
by virtue of that status *°; thus the position of British protected 
persons has become even more anomalous. Citizens of the Republic 


40 Parry, Nationality and Citizenship Laws of the Commonwealth, p. 852. 

41 S.R. & O. 1984 No. 499. 

42 The King v. Graham Campbell, ev p. Ahmed Hamid Moussa [1921] 2 K.B. 
4713; The King v. Ketter [1940] 1 K.B. 787 and see the Opinion of Twiss 
dated November 4, 1870, in F.O. Confidential 8660. 

43 S.R. & O. 1948 No. 1878. The Secretary of State was given power to direct 
that the exemption should not apply either generally or in relation to any 

articular class of aliens. 

44 They cannot, for instance, vote at elections in this country. 

45 The Federation of Rhodesia and Nyasaland was substituted for Southern 
Rhodesia by the British Nationality Act, 1958, s. 1 (1) (a), but British 
rotected persons who are such by virtue of their connection with Northern 
hodeaia or Nyasaland do not automatically become Federal citizens and 
therefore British subjects. To become Federal citizens they must make appli- 

* cation in the prescribed manner: Federal Act No. 12 of 1957, s. 12. 

46 Halabury, 8rd ed., Vol. 7, p. 209. 


Marca 1968 THE DEFENCE OF ACT OF STATE 145 


of India, for instance, are by virtue of the 1948 Nationality Act, 
British subjects in English law; they are accordingly in the position 
of owing allegiance to the Crown ‘” and could thus defeat the 
defence of act of state.*® That the position of a citizen of an inde- 
pendent republic whose connection with the Crown is now some- 
what tenuous should continue unchanged in this respect, while the 
position of British protected persons, who are much more closely 
linked with the Crown, is still asserted to be the same as that of 
aliens, is an example of the unreality of the concept of protec- 
torates and protected persons today. The position since 1948 of 
British subjects who are such by virtue of their citizenship of a 
Commonwealth country of which the Queen is head is more straight- 
forward; Calvin’s Case *° itself shows that allegiance is owed to the 
Sovereign generally and not only as head of a particular country. 


Oaths of Allegiance 


The establishment of representative institutions has led to there 
being a growing number of persons in protectorates who are 
required, by virtue of their membership of a legislative body, to 
take an oath of allegiance to the Queen even though they are 
British protected persons and not British subjects. Do such 
British protected persons thereafter come ‘‘ within the allegiance ” 
and thus alter their position with regard to treason and act of 
state? 

In England the oath of allegiance could be tendered in the 
court leet, but it did not create any new allegiance, merely affirm- 
ing that which was already owed by the person swearing the oath,’ 
The substance and effect of the oath at the torn of the leet were 
due ew institutione naturae, the form and addition of it were ex 
provisione hominis.°? 


47 The assertion to the contrary in Halsbury, 8rd ed., Vol. 7, p. 209, note (c), 
would appesr to refer only to the fact that the Queen is not Queen of India 
and that, consequently, Indian citizens do not owe her allegiance in that 
capacity. If it referred to their position as British subjects in English law, 1¢ 
would be irreconcilable with the statement in the text to which it is appended. 

48 Although they owe allegiance, the usual correlation between act of state and 
treason does not exist in the case of British subjects who are such only by 
virtue of their citizenship of a Commonwealth country. The British 
Nationality Act, 1048, s. 8 (1), has placed them in the same position as aliens 
with regard to acts done outside the United Kingdom and Colonies. Only in 
the case of treasonable acts beyond those limits is the fact that the accused's 
allegiance is based on status significant (save in the peculiar Joyce situation). 

49 (1608) 7 Co.Rep. la. 

50 See, for example: Constitution of the Federation of Rhodesia and Nyasaland, 
8, 18: S.I. 1953 No. 1199 Annexure; British Solomon Islands (Constitution) 
Order in Council, 1960, s. 41: 5.1. 1960 No. 1867; Bechuanaland Protectorate 
(Constitution) Order in Council, 1960, s. 88: S.I. 1860 No. 2416; Gambia 
(Constitution) Order in Council, 1962, s. 42: B.I. 1962 No. 826. 

51 As Ohitty wrote, “‘ Though the duties of the people towards their sovereign 
are implied by law; yet, as an oath will most probably impress those duties 
more strongly on the mind, it has been wisely ordained, that it shall be 
taken ın various cases °: Prerogatives of the Crown (1820), p. 16. , 

53 Caloin’s Case (1608) 7 Co.Rep. la at p. 6b. 
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Further, the taking of an oath of allegiance does not, it seems, 
in any way extend an allegiance already existing. In two cases 
arising out of the same facts ” it was held that the effect of the 
oath of allegiance taken by one Markwald, a German, for the pur- 
pose of his naturalisation in Australia was restricted to the same 
territorial limits as that naturalisation., Markwald’s contention 
that his having taken the oath of allegiance resulted, at least, in 
his not being an alien in England “t was rejected both in the Divi- 
sional Court and the Court of Appeal.°5 In itself the oath effected 
no change of status—it could do no more than affirm what was 
already owed.°® The position of a British protected person taking 
an oath of allegiance does, of course, differ from that of Markwald 
in that there is apparently (unless Joyce has altered the position) 
no pre-existing allegiance which the oath merely confirms.*" 

It seems, then, that the taking of an oath of allegiance by a 
British protected person is either devoid of all effect or is indicative 
of the fact that such persons already owe allegiance since, as has 
been noted, taking such an oath cannot create an allegiance which 
did not previously exist. The current of authority is that British 
protected persons do not owe allegiance but it is difficult to accept 
that the taking of a solemn oath should be meaningless when it is 
taken, not gratuitously, but because it is required by a provision 
in, or made under, a statute." If such a requirement indicates 
that British protected persons do owe allegiance, there can be no 
acts of state against them. 

Should the effect of taking an oath of allegiance be, notwith- 
standing the above, in some way to create an allegiance where 
one had not existed before, the question arises whether that 


53 The King v. Francis, ex p. Markwald [1918] 1 K.B. 617; Markwald v. 
Att.-Gen. [1920] 1 Ch. 848. 

54 It was clear from the statutory provisions that Markwald had not become a 
subject of the King m the United Kingdom. 

55 See also the Home Office file numbered 178572 at the Public Record Office. A 
freeman of the City of Liverpool was refused an old age pension ın 1909 on 
the ground that he was an alien notwithstanding his having taken the oath 
of a freeman which involved his swearing that he would fe “a true and 
faithful subject to our Sovereign Lady Queen Victoria, her heirs and 
successors. ”’ 

s6 Per A. T. Lawrence J. in The King v. Francis, ex p. Markwald [1918] 1 
K.B. 617 at p. 624. 

57 Bee also Ffrost v. Stevenson (1987) 58 C.L.R. 528 at p. 589, where Evatt J. 
expressed the opinion that the requirement that every member of each house 
of the Australian Parliament had to take an oath of allegiance in itself 
demonstrated that all territories represented in it were necessarily British 
possessions and part of the King’s dominions. This proposition would, how- 
ever, appear to have been too widely stated. 

58 See the Opinion of Webster and Finlay dated August 8, 1898, in F.O. 
Confidential 7199. They stated that an oath of allegiance could only be taken 
after complying with the other conditions necessary to become a British 
subject—doing so was one of the last steps, if not the last step, which must 
be taken by a son seeking to uire British nationality. It was not 

e legally permissible to take the oath of allegiance merely so as to be able to 
allege loss of citizenship rights in another country. 
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allegiance is limited in duration to the holding of the particular 
office which required it to be taken or whether it is perpetual. 
The cases show that the effect of an oath of allegiance can be 
limited geographically and, once limitation of effect is possible, 
there seems no reason why it should not also be limited in time © ; 
this contention does, however, involve assimilating the position of 
an oath creating a new allegiance (on the basis that that is possible) 
with that of an oath merely affirming an existing one. 


2. THE PLacE WHERE THE INJURY 18 DonE 


The Determination of the Status of a Particular Place 


Whether a particular place is or is not within Her Majesty’s 
dominions is a fact of which judicial notice will be taken and 
the usual source of information is the appropriate government 
department. The contents of a certificate under the hand of one 
of the Secretaries of State are binding on the court. The authority 
usually cited for these propositions is The Fagernes, where the 
Court of Appeal was divided on the conclusiveness of such a 
certificate but its decision seems now not to be open to doubt: 
North Charterland Eaploration Company v. The King, Sayce 
v. Ameer,®? Ffrost v. Stevenson.®* 

There is, however, no obligation on the court to call for 
such a certificate * and there are numerous cases in which no 
certificate has been produced. In these cases the court has itself 
had to decide the relation of the particular territory concerned 
to the dominions of the Crown. 

A question which may arise in such cases is whether the recitals 
in an Order in Council made by virtue of an Act of Parliament 
have the effect of binding the court as to statements contained in 
them with regard to a territory’s status. If they do have that effect, 
it cannot be argued that purported administration of a protectorate 
by Orders in Council under the Foreign Jurisdiction Act, 1890, 
is misconceived on the ground that the territory is part of the 
dominions of the Crown; such an Order usually contains a recital 


59 Bee too the Opinion of Twiss dated July 15, 1860. in F.O. Confidential 2545. 

60 [1927] P. 811. 

61 [1981] 1 Ch. 169. 

62 [1952] 2 Q.B. 890. 

63 (1987) 58 C.L.R. 528. 

et Halsbury, 8rd ed., Vol. 15, p.-888, note (h), is to the effect that the court will 
accept ın case of doubt a declaration by the appropriate Minister of the Crown 
as to the extent of the jurisdiction claimed by it. the case of the analogous 
certificates under s. 4 of the Foreign Jurisdiction Act, 1890, the statute clearly 
gives the court a discretion as to whether to call for the certificate or not, but 
s. 4 presupposes that the question to be determined 18 one concerning juris- 
diction in ẹ foreign country and is thus not applicable where what has to be 
determined is whether a place is or is not within Her Majesty's dominions. 
For a very interesting example of the use of a. 4 of the orien Jurisdiction 
Act see Tshekeds Khama v. The High Commissioner [1926-1958] H.0.T.L.Re 
9. 
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that the protectorate concerned is a place where Her Majesty 
has jurisdiction by treaty, usage or sufferance, and would thus 
give validity to itself because it included in its terms an allegation 
that.a necessary condition precedent had been satisfied. The 
Chief Justice of Australia said in Ffrost v. Stevenson % that for 
an Order to do that was impossible, and the view of the learned 
judge is to be preferred to that taken in the same case by Dixon 
and McTiernan JJ.°*; they treated the recital in an Order in Council 
under the Fugitive Offenders Act as conclusively establishing that 
New Guinea was not part of the Crown’s dominions.* 

It has often been said that a sovereign power cannot be forced 
to take territory unto itself against its will and that, in the absence 
of any express annexation, it is not permissible to regard territory 
as having become part of the Sovereign’s dominions. On that 
basis, a court in deciding whether territory has or has not become 
part of Her Majesty’s dominions need only look to see whether 
there has been a proclamation of annexation, but it would seem 
that, in practice, the courts go rather further than that and do 
not regard formal annexation as the sole test.“ Indeed the 
Privy Council stated in Re Southern Rhodesia that a proclamation 
annexing a conquered country was, at least between sovereign and 
subject, only declaratory of a state of fact and no, more 
indispensable than a declaration of war at the beginning of 
hostilities.*? 


65 (1987) 58 O.L.R. 528 at p. 548. 

66 A mere recital in an Act, whether of fact or of law, is not conclusive, and 
courts are at liberty to consider the fact or the law to be different from the 
statement in the recital, unless, indeed, it be clear that the legislature 
intended that the law should be, or the fact should be regarded as being, a8 
recited: Maxwell, The Interpretation of Statutes, 11th ed., p. 808. Piggott 
clearly envisaged that, on general principles, the court could inquire into its 
own jurisdiction and pronounce on the validity of the Order in Council pre- 
tending to confer the jurisdiction claimed to exist: Piggott, Eaterritoriality 
(revised ed., 1907), p. 29. The ition is complicated by the fact that if the 
person challenging ihe validity of an Order in Council is not a British subject, 
the Crown may be able to plead that the actual making of the Order ın Oouncil 
was an act of state and thereby preclude the court from inquiring into the 
validity of that Order. 

47 Bee also Ol le Njogo v. Att.-Gen. (1918) 5 B.A.L.R. 70 at p. 80, where it was 
aaid in the Court of Appeal for Eastern Africa that recitals in Orders in 
Council under the Foreign Jurisdiction Act were conclusive to show that the 
Fast African Protectorate was not part of the Orown's dominions, because 
otherwise the court would be investigating the root of its own title and that 
1t could not properly do. 

68 Thus when the relation of the Kathiawar states in India to the Crown fell to be 
determmed in Hemchand Devchand v. Asam Sakarlal Chhotamlal [1906] A.O. 
912, the Privy Council examined the history of the relations between the states 
and Great Britain at length before holding that they were not part of the 
Orown's dominions. 

69 [1910] A.O. 211 at pp. 289-240. Note also the interesting Opinion of Webster 
and Finlay dated October 20, 1898, in F.O. Confidential 7199 in which they 
expressed the view that Southern Rhodesia had become s British possession. 

* Certainly there had been no formal annexation before that—Southern Rhodesia 
did not become a colony until 1928. 
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Also relevant to the circumstances in which territory may be 
said to have become part of Her Majesty’s dominions is a portion 
of the summing-up of Lord Russell of Killowen L.C.J. at the 
trial of Dr. Jameson after his abortive raid into the Transvaal.'° 
The Lord Chief Justice made it clear that he regarded the issue 
whether Pitsani Pitlogo in the Bechuanaland Protectorate was 
“ within the limits of Her Majesty’s dominions ” for the purposes 
of section 11 of the Foreign Enlistment Act, 1870, as a matter 
of fact to be determined by the jury. In due course the jury 
returned an affirmative answer. It is true that a summing-up in 
a criminal trial does not carry the authority of a considered 
judgment, and, further, that the meaning of a phrase in a particular 
Act was at issue in the case, but, nonetheless, it seems not 
unreasonable to regard R. v. Jameson as providing support for 
the view that annexation is not essential before territory can 
become part of the Crown’s dominions and that whether it has 
is essentially a matter of fact. 


° “ Her Majesty’s Dominions ” 

The phrase ‘“‘ Her Majesty’s dominions ” has never been compre- 
hensively defined."* The Interpretation Act, 1889, does not give 
its meaning, defining instead in section 18 (2) and section 18 (8) 
the related terms “ British possession ” and “ colony ” 73; and 
definitions of “ Her Majesty’s dominions ” in particular statutes 
often include protectorates and mandated territories in order to 
make the phrase all-embracing in the statute in question.” 

Clearly the United Kingdom and all the colonial territories 
are part of the dominions of the Crown" and the distinction 
between them and places which are not within the dominions 
but in which the Crown has wide powers was described by 


70 R. v. Jameson (1896) 12 T.L.R. 561 at p. 600. The trial was at Bar in the 
Queen's Bench Division. 

™ As to the meaning of the same phrase in the same Act cf. the Opinion of 
Webster and Clarke dated June p 1889, in F.O. Confidential 5956 and also 
that of Finlay and Carson dated June 5, 1901, in F.O. Confidential 7788. In 
the latter Opinion it ıs pointed out that, as the Foreign Enlistment Act 
involves relations with other Powers, a protectorate should in regard to it be 
treated, exceptionally, as being within Her Majesty's dominions. 

72 The use of ‘ dominions '’ must be distinguished from that of ‘‘ Dominions,” 
the latter term referring to the independent members of the Commonwealth. 

78 "' British possession ” means ‘‘ any part of Her Majesty’s dominions exclusive 
of the United Kingdom" and‘ colony" “any part of Her Majesty's 
dominions exclusive of the British Islands and British India.” 

74 Examples are the Foreign Judgments (Reciprocal Enforcement) Act, 1988, 
s. 7 (8), and the Companies Act, 1948, s. 128 (9). 

™ The Dominions taolading India (even since 1950) are also comprised in this 
term: Halsbury’s Statutes, 2nd ed., Vol. 24, p. 290 and see also Gohoho v. 
Guinea Press, Ltd. [1962] 8 W.L.R. 1471. Semble, however, that a 
territory is not necessarily part of Her Majesty's dominions although its 
ruler and his subjects are in English law British subjects: Halsbury, 8rd ed.” 
Vol. 5, p. 484, note (q), citing Sayce v. Ameer [1968 2 Q.B. 390. 
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Kennedy L.J. in Sekgome’s case "° as being that in the latter there 
was lacking the absolute ownership signified in Roman law by 
“6 dominium ” and loosely described as “ territorial sovereignty.” 
Dominium means that total of powers which can be enjoyed in 
relation to the thing in question but it does not give any indication 
of what those powers are in any particular case. In protectorates 
the powers of the Crown are usually so complete that they are 
indistinguishable from those enjoyed in territory which is part of 
its dominions and it is difficult to discover in what way they fall 
short of dominium. There is no real residue of powers not enjoyed 
by the Crown. 

The dominions of the Crown are those territories under its 
sovereignty which belong to it,”’ a somewhat inelegant expression 
perhaps best explained by reference to periods when the Crown was 
constantly adding to its dominions by conquest or settlement. The 
King owned all the land in England "° and as territories beyond 
the seas came to be acquired by him or in his name so they too 
belonged to him, All were part of his realm.’® In England almost 
all the land was granted to others and in newly acquired qplonies 
existing title might have to be respected,*° but in all cases the 
radical or ultimate title was in the Sovereign. 

It is to this matter of ultimate title to land that one has, it is 
submitted, to turn to discover why it is that the Crown does not 
have dominium in protectorates. As far back as 1888 Jenner, 
then the King’s Advocate, gave an Opinion that the power to 
alienate land does not necessarily belong to the office of protector,** 
and that attitude to land continued to be held by the British 
Government even after protectorates of the African type came 
to be set up.** The territory of protectorates was not vested in 
the Crown and the Crown therefore could not deal with it.®* 

This view did not survive much longer, however, for control 
of the land by the British Government soon became necessary.** 


16 iere) 2 K.B. 576 at p 620. 

17 hig formulation of the meaning of ‘‘ dominions "' has the approval of the 
Divisional Court: Ea p. Mwenya [1960] 1 Q.B. 241 at p. 276, where almost 
identical words are employed. 

18 Megarry and Wade, The Paw of Real Property, 2nd ed., p. 18. 

To Vattel says: ‘‘ When a nation takes possession of a distant country and settles 
a colony there, that country, though separated from the principal establishment 
or mother country, naturally becomes a part of the state equally with its 
ancient possessions '': Law of Nations, Book I, Chap. 18, section 210 (Chitty’s 
edition, 1834, p. 100). 

80 Amodu Tijans v. The Secretary, Southern Nigeria fest] 2 A.O. 399. 

81 Opinion of June 29, 1888: McNair, Opinions, Vol. L, p. 89. 

82 s is shown, for example, by the dispatches regarding Bechuanaland quoted 
in Re Southern Rhodesia [1910] A.C. 211 at p. 241. 

88 See also the Opinion of Webster dated August 18, 1890, in F.O. Confidential 
6118 to the effect that Great Britain should not accept a boundary definition 
in Brunei or Sarawak which might involve cession of territory without getting 
the ruler’s consent. 

s In Uganda, for instance, control came to be exercised after 1898 by means of 
patiaticatea recognising claims to land but not purporting to be grants. 
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By 1899 the position was in need of clarification and the opinion 
of the Law Officers was sought. The very important Report of 
Webster and Finlay dated December 18, 1899 °° marked the 
beginning of a completely new approach. They reported, that 
in regions where Her Majesty exercised rights of protectorate 
under treaties such as those made with the British East Africa 
Company (i.e., treaties not specifically granting Her Majesty the 
right to deal with waste or unoccupied land) the right of dealing 
with the waste or unoccupied land “ accrued to Her Majesty by 
virtue of her right to the Protectorate.” ® The Law Officers 
distinguished protectorates of this sort which were occupied by 
savage tribes from those such as Zanzibar where the land had 
been appropriated to the sovereign or to individuals,®’ and said 
that protectorates of the former type really involved assumption of 
control over all lands not appropriated (i.e., either by the sovereign 
or individuals). Her Majesty had the right, inter alia, to make 
grants in them to individuals in fee or for any term. 

Did the right exercised by the Crown in those protectorates 
over territories in which there was no recognition of an existing 
form of government amount only to administrative control of the 
land or was what the Crown asserted ultimate ownership of all of 
it? There can, of course, be the widest control without the need 
for any such assertion. Where the Crown has asserted its radical 
title to an entire protectorate it is difficult to see why it should 
not be taken to have become part of the dominions of the Crown. 
Were the Crown to acquire the radical or ultimate title to all the 
territory of another sovereign state but to leave the government 
of that state in the hands of the existing sovereign authority, 
such a state would not become part of the dominions of the 
Crown. Where, however, the Crown asserts its ultimate title to all 
the land in a territory in which it exercises sovereign authority 
itself, what more is needed for it to have the dominium or 
territorial sovereignty it is said to lack in protectorates ? 88 
Naturally the Crown must assert an ultimate title to all the land 
for the question to arise but, once it does, it seems to follow 
that the territory thereafter is part of Her Majesty’s dominions. 

It is not proposed to consider here the position in each of 


85 F.O. Confidential 7856. 

86 There 1s no question of the right accruing by virtue of the Foreign Juris- 
dichon Act, 1890—see the interesting exchange between Lord Dunedin and 
the Lord Advocate at pp. BD of the printed transcript of proceedings at the 
hearing of the Special erence, Re Southern Rhodesia, in the Library of the 
Privy Oouncil. 

87 The protectorate over the Kingdom of Uganda proper (now Buganda) is 
another example of the type not dealt with in the Opinion of December 1899; 
there the land was considered to be in the gift of the Kabaka. 

88 It is perhaps arguable that what is needed is a proclamation of annexation but 
that does not seem to affect the extent of the powers of the Crown. The lack 
of complete power distinguishes the Crown’s position in a protectorate from 
that in a colony; if the Crown already has complete power, it has dominiunt 
irrespective of such proclamation. 
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the protectorates,®* but it should be noted that the rights which 
the Crown has over the land must be carefully investigated in 
each individual case. The use of the term ‘‘ Crown lands,” for 
instance, gives no indication of what those rights are. Meek °° 
examined the meaning of this term in relation to each of various 
territories and concluded that the position differed so much from 
one to another that it was impossible to say what it comprehended 
in any particular case without closer analysis; it might apply 
to lands over which the Crown has absolute rights, to land over 
which it has only qualified rights or to land over which it does 
not appear to have any well-defined rights at all. 

Whether, then, it could be contended successfully in a particular 
case that the defence of act of state is inapplicable on the ground 
that the act occurred within Her Majesty’s dominions may well 
depend on whether a certificate of the Secretary of State is called 
for or not. Certainly such certificate would adhere to the 
theoretical standpoint that a protectorate is, by definition, not 
part of Her Majesty’s dominions albeit that investigation, might 
show that in the particular instance it had become such.” 


Grant of a Constitution and Introduction of English Common Law 


In Sekgome’s case Vaughan Williams L.J. expressed the view, 
obiter, that the contention that the arrest and detention of 
Sekgome could be justified as an act of state was well founded, 
assuming that Bechuanaland had never been annexed. He added 
thet he was also assuming that “no act of the Crown has since 


s8 Northern Rhodesia immediately suggests itself as a protectorate where the 
argument advanced in the text would seem to apply. Since 1958 when 
Barotseland (where the Crown's rights over land are limited) was declared a 
separate protectorate, there would not appear to be any diminution from the 
dominium of the Grown over the protectorate of Northern Rhodesia itself. 
The former protectorate of Northern Nigeria is also of particular interest in 
this connection. When the Orown succeeded to the position of the l 
Niger Company in 1900 the sole and absolute title to the land which t 
Company had acquired as a purely commercial transaction from the chiefa 
passed to it and the ultimate title to the remaining land appears to have been 
acquired by the Orown as a result of conquest on the basis that the Fulani 
who were overthrown had themselves previously acquired such title. The 
letters of appointment issued by the British to the Emirs included a declara- 
tion that this was so and the Northern Nigeria Lands Committee in 1910 
certainly regarded all the land as at the disposal of the Government, a view 
with which the Secretary of State concurred when approving the draft of the 
Lands Proclamation which followed on the Committee’s report. 

80 Meek, (1046) 28 Journal of Comparative Legislation, p. 87. 

91 That such a situation could arise seems to have been recognised by Lord 
Carson ın Duff Development Co. v. Government of Kelantan on A.C. 797 
at p. 880, where he said that, but for the conclusive nature the statement 
of the Secretary of State (that Kelantan was an independent state), he 
“would find great difficulty in coming to that conclusion of fact.” 

92 An example is the affidavit of the Secretary of State for the Colonies as to the 

. status of the Northern Rhodesian Protectorate which was produced to the 
court in Bo p. Mwenya [1960] 1 Q.B. 241 at p. 244 see note 89, above. 
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the creation of the Protectorate constituted a grant to the inhabi- 
tants of the Protectorate of a constitution.” By this he meant 
an irrevocable grant and, as there was clearly none such in that 
case, the learned judge concluded that the King had absolute 
power ‘f just as if the territory had been the subject of absolute 
conquest, since in my opinion there has been no annexation and 
no constitution has been granted.” ° 

The clear implication is that if there had been a constitution 
the plea of act of state would have failed and, if that is correct, 
there may be a further category of places where act of state is no 
defence. 

For the Crown to grant an irrevocable constitution to a protec- 
torate would, however, appear to be impossible. Some confusion 
with the rule in Campbell v. Hall appears to have existed 
and, as Luxmoore J. has pointed out,” that case is wholly 
distinguishable as it dealt with the position within the dominions 
of the Crown. The Foreign Jurisdiction Act, 1890, s. 1, does 
not assimilate the position of protectorates to that of colonies; 
all it does is to provide for the manner of exercise of the jurisdiction 
which Her Majesty has in foreign territories.°° The Privy Council 
has laid down that, as regards such foreign territories, the Crown 
cannot fetter its future conduct: Sobhuza II v. Miller.°* Granting 
an irrévocable constitution is thus purporting to do the impossible 
and the only way in which such a constitution could be made 
irrevocable would be by an Act of Parliament taking away the 
Crown’s prerogative power to revoke it. 

It seems, however, that the dictum of Vaughan Williams L.J. 
cannot be supported even in the unlikely situation where the 
grant of an irrevocable constitution is not that of the Crown 
alone but has the support of an Act of Parliament. The defence 
of act of state would still be available once such a constitution 
was in existence ® since the Crown’s powers in relation to places 
which are foreign territory are part of the prerogative and, as 
has been noted, the Crown cannot itself restrict their future 
exercise in advance (Sobhuza II v. Miller °). An Act of Parliament 


83 The King v. The Earl of Crewe, ex p. Sekgome [1910] 2 K.B. 576 at 
p. 606-607. 

94 ETTA) 1 Cowper 204. 

95 North Charterland Haploration Co. v. The King reve 1 Ch. 169 at p. 186. 

96 Per Denning L.J. in Nyali, Ltd. v. Att.-Gen. [1956] 1 Q.B. 1 at p. 14; 
Jenkyns, British Rule and Jurisdiction Beyond the Seas, p. 194; Hood 
Phillips, Constitutional Law, 2nd ed., p. 644. 

97 [1926] A.O. 518. See also North Oharterland Haploration Co. v. The King 

981} 1 Ch. 169 at pp. 186-187. 

98 In Ol le Njogo v. Att.-Gen. (1918) 5 E.A.L.R. 70 at p. 80, the rather startling 
and clearly erroneous view was put forward in the Court of Appeal for Eastern 
Africa that, if an irrevocable constitution had been granted to a protectorate, 
the latter would thereupon become part of His Majesty’s dominions and hence 
act of state would no longer be a defence. s 

99 [1026] A.O. 518. 
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depriving the Crown of the power to revoke a constitution would 
not, as such, restrict its other prerogative rights*; if the latter 
include the defence of act of state, it would, short of an express 
statutory provision, continue to be available. 

The fact that in most cases the common law of England has 
been introduced into protectorates* does not, it seems, afford 
to the inhabitants of those protectorates the protection the common 
law affords in England against arbitrary acts of the Sovereign. The 
rules about acts of state are part of the common law, and, accord- 
ing to that law, an alien plaintiff would be defeated by a plea 
of act of state in respect of any act done against him outside Her 
Majesty’s dominions.? A British protected person would be in 
no different position simply because the common law is applicable 
in a protectorate unless, by that law, his position is today such 
that the defence will not avail against him. 


Mwenya’s Case 


This article has been concerned with the technical legal issues 
which might avail a plaintiff British protected person agajnst the 
Crown in respect of an injury suffered by him in a protectorate 
should the defence of act of state be raised. It may be, however, 
that the courts would still hold that, on general principle and 
quite apart from any of these issues, this defence is not open to 
the Crown in such a case. This possibility would seem to exist, 
by analogy, as a result of the decision of the Court of Appeal in 
Ew p. Mwenya‘* where it was held that the name given to a 
territory should not prevent the courts investigating the reality of 
the position of that territory and acting on the basis of the latter. 

In Mwenya’s case an application had been made to the High 
Court in England for a writ of habeas corpus directed to the 
protectorate of Northern Rhodesia, and the Court of Appeal, in 
reversing the Divisional Court, held that the fact that a territory 
was a protectorate was not, in itself, sufficient to determine whether 
there was jurisdiction to issue a writ of habeas corpus. The extent 
of the powers which the Crown enjoyed in that protectorate must 
be investigated. If the powers enjoyed by the Crown in a 


1 That a constitution could take awa ee Tights of the Crown was 
clearly envisaged, thongh obiter, by J. in Nyali, Lid. v. Att.-Gen. 


po 1 Q.B. 1 at ae 

2 Halsbury, 8rd ed., Vol. 'b, p: 698; Hailey, African Survey (revised edition), 
p. 597. English common law is essentially the basic law of each of the 
protectorates concerned although its use today is, on the whole, residuary in 
the sense that local ordinances deal with almost all matters. 

3 Note also the suggestion mentioned by Williams in (1948) 10 O.L.J. 54 at 
p; 70, that the protection offered by the setting up Aes courts operating under 

n 


glish law may be sufficient to create a corres apondin duty of allegiance. 
wae correct, that would presumably negative the d act of state. 
960] 1 Q.B. 241, 


us Lord Evershed M.R. said that the point which he thought should be 
e decisive in any case of that kind (i.¢., of habeas corpus) was ‘that the 
question should not be determined by reference merely to the fact that the 
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protectorate were found to be indistinguishable in legal effect 
from those which it enjoyed in colonies, then the jurisdiction of 
the High Court to issue a writ of habeas corpus directed to that 
protectorate would be at least as extensive as the jurisdiction 
which it enjoys to issue a writ of habeas corpus to a colony. 

The courts may equally well feel that the protection afforded 
against unlawful acts of the Crown in the United Kingdom should 
be available not only there and in the colonies but in all territories, 
whatever they may be called, where the Crown enjoys complete 
powers of government. They may hold that, like the jurisdiction 
to issue a writ of habeas corpus, the applicability of the defence 
of act of state depends not on the fact that a territory is a 
protectorate but on the extent of the Crown’s powers there. 
There is no decision denying that the courts have power to give 
a British protected person redress for an injury caused him by an 
unlawful act of the Crown in a protectorate; all judicial utterances 
to that effect have been obiter. 


e CONCLUSION 


The proposition that the defence of act of state is open to the 
Crown in respect of an act against a British protected person 
in a British protectorate is thus by no means as clearly established 
as may appear from the text-writers. An examination of the 
validity of this proposition has revealed a number of points which 
indicate that the defence of act of state may never be applicable 
in such cases; even if these points are not well founded, it has 
been shown that there are others which may prevent the defence 
from succeeding in particular circumstances. The Crown will fail 
if any one of these is held to be valid. 

The Crown is likely to find it inexpedient to raise the defence 
of act of state in a case arising out of its actions in a British 
protectorate because such a plea would carry strong overtones 
of despotism but, should the Crown ever decide to rely on this 
defence, the position of a British protected person is certainly 
not nearly as hopeless as seems generally to have been thought. 
The defence of act of state may well fail and the Crown would then 
be obliged to show specific legal justification for its acts. 


Kenners Porack.* 


coun in sleeper bears the label ‘ protectorate,’ but must, or at least may, 
depend on the extent to which the Crown (or the Crown and Parliament) has 
in fact assumed and exercises jurisdiction on and over the affairs (and 
particularly the internal affairs) of the country to the exclusion of any other, 
or other effective, jurisdiction '': Es p. Mwenya [1960] 1 Q.B. 241 at p. 297. 
8 See note 10, above. i 
* Fellow and Director of Studies in Law, King’s College, Cambridge. 


MATRIMONIAL PROPERTY IN POLAND 


Social and Comparative Background—Rules—Evaluation 


1. Some GENERAL REMARKS 


Tse acceptance in principle of the rule of equality between husband 
and wife is today beyond discussion in Western, as well as in 
Eastern Europe. However, the draftsmen of statutes, and mainly 
the draftsmen of statutes in the Western world, have been faced 
with difficulties when trying to base family law upon this rule; 
and difficulties emerge particularly in the matter of matrimonial 
property. 

The legislator who intends to codify questions of matrimonial 
property, and especially to choose the statutory régime, meets 
various patterns in contemporary legal systems. The two extremes 
are full community and complete separation of property of husband 
and wife. Between them there exist several kinds of limited 
community, more or less comprehensive: the community of 
acquests, of movables, of the matrimonial home and its contents, 
and some other kinds of community confined to certain types of 
property. Among all these systems, the separation of property 
has been frequently recommended in various countries, mainly by 
the feminist movement of the nineteenth century, as a statutory 
régime which will realise the principle of equality between the 
spouses in the proper way. In fact, separation seems to deserve 
this approval, when compared with some former systems in which 
feudal influences prevailed. The common law is here a good 
instance: under the common law marriage caused, generally 
speaking, an assignment to the husband of the whole of the wife’s 
property. Not having any rights subject to her management or 
disposition, she suffered a serious loss of civil status and was legally 
dependent upon her husband. Compared with this dependency, 
separation of property appears to be a considerable step forward. 
It enables the wife to preserve, to manage and to dispose of her 
property, whether owned by her at the time of marriage or 
acquired later, and so it puts the spouses, at least legally, on 
an equal footing. Moreover, it has some further merits: it makes 
the matrimonial property easy to handle and avoids the intricacies 
of the community systems. 

However, in spite of all its advantages, separation of property 
in fact encroaches upon the principle of equality in those numerous 
cases in which one of the spouses, usually the husband, earns 
an income through being employed, active in business or exercising 
a profession, and the other one, usually the wife, is occupied in 
the household and brings up the children. The wife, even though 


156 
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working at home no less hard than her husband as income earner, 
does not participate in his gains either during the marriage, or 
after its termination. As was pointed out by those members of 
the Morton Commission, who proposed the removal of separation 
as the statutory régime from English law: ‘A married woman 
may spend years of-her life looking after and improving the home.” 
She may, on marriage, have to give up “ her paid work in order 
to devote herself to caring for her husband and children.” 
Nevertheless “often the house and its furniture are the sole 
property of the husband and he may dispose of them without 
her consent or he may leave them by will to someone else. . . . It 
is an unwarrantable hardship when in consequence she finds herself 
in the end with nothing she can call her own.” 2 Similar ideas 
appeared in numerous decisions of English courts which, in cases 
of separation (like Rimmer v. Rimmer *) or divorce (like Jones v. 
Maynard *) divide some assets in equal shares, without regard to 
the strict rights of husband and wife at the end of consortium 
or marriage. This trend is especially evident concerning the matri- 
monial home and its contents, because they are “ the material 
substratum of the matrimonial consortium ” * and it would have 
been particularly unrealistic and unjust to insist here “on an 
uncompromising enforcement of the property norm between 
husband and wife.” 5 

These difficulties are unknown to the most comprehensive of 
community systems, t.e., the full community and the community of 
acquests, The common property is, at the end of the régime, 
divided between husband and wife usually in equal shares. 
However, these régimes also encroach upon the principle of equality 
of the spouses, although for reasons different from the case of 
separation, especially in countries where the economic system is 
based on the existence of private investment property. Common 
assets and particularly common investments, cannot, for practical 
reasons, be administered jointly by both spouses: the joint adminis- 
tration would be a frequent source of conflicts, undermining the 
management of the common property and the marriage itself; as a 
German writer has pointed out, it ‘ would jeopardise the assets of 
the spouses . . ., produce quarrels and sometimes even lead to 
divorce.” 6 It seems that mainly for this reason, under those 
West European and North American legislations which have 
adopted community of property as the statutory régime, the 


1 Report of Royal Commission on Marriage and Divorce (1956; Cmd. 9678), para. 
65, p. 177 et seq. 

2 [1953] 1 Q.B. 68 (C.A.). 

3 [1951] Ch. 572. 

4 O. Kahn-Freund, ‘‘ Matrimonial Property: Some Recent Developments " (1959) 
22 M.L.R. 241, 258. 

5 O. Kahn-Freund, op. cit., p. 241 et seq. 

6 F. Maseafeller, ‘‘ Matrimonial Pro Law in Germany,” in Friedmann (ed.)¢ 
Matrimonial Property Law (1955), p. 880. 
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common property is administered by the husband.’ This is the 
case under the régime of community of movables and acquests 
in France, Belgium and the Canadian province of Quebec, and, 
under the régime of community of acquests, in eight states in 
the United States. In all these countries equalisation in ownership 
has been paid for by complete inequality in management. This 
inequality has been mitigated to a moderate degree only by 
rules which, like art. 1422 of the Code Napoléon, require the wife’s 
consent to some acts of disposal. Moreover, the community 
régimes are complex. This is particularly true as regards the 
community of acquests, which raises difficulties connected with 
the protection of the wife’s interests in the common fund, with 
mutual accountability between the common fund and the separate 
properties of the spouses, liability for debts, and the need for 
disentangling the property relations when the régime terminates. 
This is the reason for the views of twelve members of the Morton 
Commission that a system of community property, if introduced 
into English law, ‘“ would be extremely complicated and much 
more difficult to operate than a system of separate property.” ® 

The deficiencies of the separation and community régimes lead 
to a search for new patterns. Hence some new legislative ideas 
in various countries of the Western world. One of them became 
particularly influential. This is the régime of participation in 
acquests, introduced in Sweden as the statuory system over forty 
years ago. Under this régime each of the spouses retains his pro- 
perty and its management, just as under separation. At the dissolu- 
tion of the régime, the acquests acquired by onerous title by both 
spouses during the marriage form a common fund which is after- 
wards equally divided between them. Those who are in favour 
of this régime point out that it is a compromise combining the 
merits of separation (the independent administration of matri- 
monial property by husband and wife) and of community (the 
equal partition of acquired goods), without the disadvantages of 
either. Western Germany followed the Swedish pattern in 1958.*° 
It was recommended in France and presented in a bill before the 
French Parliament in 1982, but rejected at that time, possibly 


T See on this O. Kahn-Freund, op. cit., p. 242 et seq. 

8 Report, para. 651 (iii), p. 177. 

9 Through the Marriage Code (‘' Girtermälebalken -} of June 11, 1920. This 
régime was formerly known to the laws of several countries, 6.9., since the 
sixteenth century, to the Hungarian customary law (and Hungarian projects 
for a O1vil Code of 1900 and 1918), to the Particular Laws in Austria and 
Germany (see on this, for example, K. H. Neumayer, '‘ Die Kombination von 
Vermdgenstrennung und Vermégensteilhabe im Hhelichen Giterrecht,"’ Rabel’s 
Zeitschrift (1058) (18), p. 878 et seq.), to paras. 1284-1286 of the Austrian 
Civil Code. Its spreading in recent years has been, however, mainly due to 
the Swedish pattern. 

10 In the Law on Mquality of Rights of Husband and Wife in the Field of 
Private Law (Gesets über die Gleichberechtigung von Mann und Frau auf 
. tom Gebiet des Burgerliohen Rechts) of June 18, 1957, ın force since July 1, 
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because of its novelty. It was recommended in 1948 in Belgium 
as well.*? The participation in acquests, coupled with the com- 
munity of family assets, has been proposed in Britain by Professor 
Kahn-Freund.* Will this régime become the main pattern of 
future codifications? This is difficult to predict, but one may be 
certain that efforts will continue to find some kind of a compromise 
between separation and community which will, as far as possible, 
combine the merits and avoid the weaknesses of both. 

It may be interesting for an English lawyer to know whether, 
and to what extent, the same difficulties appear in the East 
European countries and how they are dealt with, especially because 
all these countries not only accept the principle of equality of 
the sexes, but, moreover, treat it as one of the basic rules of 
the socialist system: it has been introduced into the constitutions 
of these countries. The rule that ‘“‘ the woman in the Soviet 
Union has equal rights with man in all the spheres of economic, 
governmental, cultural, social and political life” is laid down 
in article 122, section 1 of the Soviet Constitution of 1986. Article 
66, section 1 of the Polish Constitution of 1952 is identical with 
this rule, and corresponding rules are contained in the basic laws 
of the other People’s Democracies. In this paper the example of 
Polish law will be used to demonstrate the difficulties connected 
with nfatrimonial property and the attempts to solve them. The 
Polish matrimonial property rules are today similar to the rules of 
the other East European countries, and they have been enacted in 
similar social and economic conditions. Hence what will be said 
here would seem to a considerable degree to be applicable to all 
the countries of Eastern Europe. This does not, of course, mean 
that there do not exist differences in social background and in 
legal rules as well; but on the whole the similarities seem to 
outweigh the divergencies. The following remarks do not pretend 
to be a complete and detailed analysis: attention will be paid 
rather to the general trends and fundamental rules than to the 
particulars of Polish law. 


2. MATRIMONIAL Property Law or 1946: THe PARTICIPATION 
IN AcCQuESTS AND COMMUNITY OF ASSETS 


Until 1945 the personal and property relations between the spouses 
were governed in Poland by the statutes of those countries which, 
during the concluding decades of the 18th century, had joined in 
the partitions of Poland. During the 1918-1989 period it was 
impossible to unify this branch of the law owing to acute contro- 
versies, partly of a religious nature. Marriage law was not unified 
before 1945, matrimonial property law not before 1946. 


11 Bee M. Ancel, in Friedmann (ed.), Matrimonial Property Law, p. 26 et seq. 

12 See O. Renard and P. Graulich in A. Rouast (ed.), ie Regime Matrimonial 
Légal dans les Législattons Contemporaines (1957), p. 

13 Op. cit., p. 248 et seq. 
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The Matrimonial Property Law of 1946 came into force at 
the initial period of the introduction of socialism into the country’s 
economy. Its enactment had been preceded by the liquidation 
of large private property. In particular industrial establishments 
with over fifty employees had been nationalised,** and the large 
landed estates had been divided among the peasants. This, 
however, did not mean the complete disappearance of private 
investment property: far from it. Small-scale industry remained 
in private hands: according to the statistics for 1946 there were, 
all over the country, 19,960 state, municipal and co-operative 
establishments with 985,015 employees, their value of production 
amounting to 7,069°8 million zlotys per year, and 118,246 private 
establishments with 278,157 employees, their value of production 
amounting to 1,108-6 million zlotys per year.** It meant that 
22 per cent. of all industrial employees were working in private 
establishments, and the value of their production amounted to 
18-5 per cent. of the whole country’s industrial output. In 
commerce there were at that time 159,997 private, and 17,497 
state, municipal and co-operative establishments.*” In the country- 
side about 98 per cent. of the cultivated area remained in the 
peasants’ farms, which were enlarged by the division of the large 
estates.1® This considerable private investment property faced 
the draftsmen of the Matrimonial Property Law with problems 
in a high degree similar to those previously mentioned, which 
face the legislator in the Western countries. 

The Matrimonial Property Law of 1946 tried to solve these 
problems by establishing a statutory régime of participation in 
acquests, combined with community of family assets. This could be 
contracted out in favour of separation, full community, or com- 
munity of acquests. Moreover, in certain cases (e.g., disability, and 
certain kinds of financial misconduct on the part of one of the 
spouses by which he jeopardised the interest of the other) compul- 
sory separation occurred ipso jure or could be introduced by decree of 
the court. In the absence of a marriage contract or compulsory 
separation, the spouses were living under the statutory régime; and 
since these contracts and separation occurred only in exceptional 
cases, the bulk of all matrimonial] property relations were in fact 
governed by the statutory régime. Under this system of matrimonial 
property, the family assets mentioned in article 19 (i.¢., the con- 
tents of the family dwelling designed for common use) belonged 


14 Art. 8 of the Nationalisation Law of January 1946. For a French description 
of this statute see A. Kraus, ‘La Nationalisation de l'Industrie en Pologne," 
Drott Social, 1947 (X), No. 4, p. 181 et seq. 

15 Art. 2 of the Agricultural Reform Law of 1044. i 

16 Roosnik Statystyceny (The Statistical Year Book) (1947), p. 65; Statystyka 
E rsemijalowa (industrial Statistics) 1947—1949, 1950, p. 1. 

17 Rocznik Statystyozny (Statistical Year Book) (1947) p. 84; unfortunately, 

- there are no available data concerning the total amount of sales in private and 

, socialised commerce at that tıme. 

18 Rocenik Statystyozny (Statistical Year Book) (1959), p. 171. 
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to the husband and wife jointly. All other assets remained 
separate: each of the spouses preserved his property, of which 
he continued to have the administration and disposal. There was 
one restriction only: none of them could, without the consent of 
the other spouse, alienate any land or enterprise acquired while 
the statutory régime applied to them. This separation came 
to an end when this régime ceased to apply to the particular 
spouses, i.e., usually, at the end of marriage. At that time the 
entire property of both spouses was divided into four masses of 
goods: the separate estates of the husband and of the wife, and 
the surplus of the husband and of the wife. To the separate 
estate of each spouse belonged all assets acquired before the 
inception of the régime (usually: before marriage), those subse- 
quently acquired by way of gift or inheritance, those serving the 
professional or personal needs of the spouse, all inalienable property 
and all property acquired in exchange for separate property. The 
surplus of each spouse was composed of income from his property, 
his work and thrift, and of property acquired in exchange for this 
income., The determination of the contents of these four masses 
was followed by the restitution of transfers made unjustly between 
the surplus and the separate property of each spouse. Then came 
the deduction from each mass of its debts, combination of both 
surpluses into a whole, and its equal division between the spouses 
or their heirs. 

As indicated above, this system, which follows the Swedish 
pattern, has its merits. It was, however, a few years after its 
enactment, sharply criticised in Poland; at first, because of the 
complexity of the principles governing the partition of the various 
funds *°; then, because of more fundamental reasons. Its oppo- 
nents pointed out that until it was liquidated the régime looked 
like separation of property: neither had the husband any rights 
in his wife’s property, nor the wife in her husband’s. Moreover, 
the future share of each spouse in the other’s surplus was never 
certain, because each spouse had the right freely to dispose of 
his property and could alienate his surplus. It is true, the 
alienation of land or of an enterprise by one of the spouses without 
the other’s consent was prohibited, but this restriction has been 
called an ‘‘ undoubted anachronism ” in a socialist state.2° Thus, 
in the opinion of its adversaries, this régime was “ in reality 
separation of property, with an amendment, the practical value 
of which seems to be very limited ” t; and the separation of 
property encroached upon the principle of equality of husband and 


19 This was the opinion of J. Gwiazdomorski, ‘‘ Ustawowy Ustrój Majątkowy de 
lege ferenda ’’ (The Statutory e de lege ferenda), in Panstwo + Prawo 
(State and Law), 7 (1948), p. 64 et seg. 

20 J. Wasmlkowskı, ‘' Stosunki Prawne Między Mattonkami w Prawie 
Socjalistyeznym '’ (The Matrimonial Property in the Socialist Law), in* 
Panstwo i Prawo (State and Law), 4 (1950), p. 124. a1 Ibid. 


162 THE MODERN LAW REVIEW Vor. 26 


wife. For that reason, a proposal was made, in 1950, to introduce 
the system of community of acquests as the statutory régime.** 

It would have been difficult to support this proposal in 1946: as 
mentioned above, in 1946 there still existed in Poland considerable 
private investment property, and therefore the introduction of the 
community of acquests as the statutory régime would at that time 
have led to inequality in administration and disposal of common 
goods. However, in the years 1946-50, the economic structure of 
society changed, particularly in the urban areas. The value of pro- 
duction of private industry amounted in 1949 to 6-1 per cent. of 
the whole country’s industrial production ** (as compared with 18-5 
per cent. in 1946). In 1950 8-9 per cent. of all industrial employees 
were working in private establishments * (as compared with 22-0 
per cent. in 1946). In commerce, the value of private shopkeepers’ 
sales amounted in 1950 to 17-9 per cent. of the whole country’s 
sales by retail.** This trend continued: in 1955 the value of pro- 
duction of private industry amounted to 0-6 per cent., in 1958 to 
0-9 per cent.?*; and the private shopkeepers’ sales to 8-0 per cent. 
and 4:2 per cent. respectively.?”7 In the countryside too, & strong 
trend towards collectivisation of agriculture emerged after 1949, 
and the halt in its progress in 1956 could not have been foreseen 
in 1950. The shrinking of private investment property created an 
economic basis for a new reform: the introduction of community 
of acquests as the statutory régime. This reform was carried out 
in October 1950 by the new Family Code. In that way an evolu- 
tion occurred which led to a result similar to the system adopted 
in the years 1926-40 by the family laws of Soviet republics.* 
The same pattern has been followed by the other East European 
countries: the community of acquests became the statutory régime 
of Albania (since 1948), Czechoslovakia (since 1950), Hungary 
(since 1958). Among all the People’s Democracies a different solu- 
tion has been adopted only by Bulgaria: since 1949 separation 
with some elements of participation in acquests is the statutory 
régime in Bulgarian family law.” 


8. Tue Famy Cope or 1960: Tue Community or ACQUESTS 


I 


The Family Code became law on October 1, 1960, and is still in 
force at the present day. It rules the whole of the personal and 


22 Ibid. Similar views have been expressed by Professors J. Jodłowski, A. 
Ohanowicz, Z. K. Nowakowski, in the discussion concerning J. ‘Wasilkowski's 
article in Państwo i Prawo (State and Law), 4 (1050), p. 128 et seq. 

28 Roozmk Statystyozny (Statistical Year Book) (1959), p. fe. 

24 Ibid. (1957), p. 26. 25 Ibid. (1959), p. 288. 

28 Ibid. (1959), p. 76. 27 Ibid. (1959), p. 288. 

28 See G. M. Bvierdlov, Sontetskoje Stemiejnoje Pravo (Soviet Family Law, in 
Russian) (1951), p. 109 ef seq. 

*39 See L. Olivenbaum in A. Rouast (ed.), Le Régime Matrimonial Légal dans les 
Législations Contemporaines, p. TT et seq. 
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property relations between the spouses and between parents and 
children. One cannot predict how long it will be in force: the 
Polish community is a community in transition and its laws are in 
transition as well. The preparations for the future Civil Code have 
long been in progress. Eventually the Code will replace several 
Acts of 1918-89 and 1945-60.8° These Acts took the place of the 
old, foreign laws which had been in force since the partitions of 
Poland. Since 1948 four projects of a Code have been published, 
the last one in 1960. The project of 1960 (which will be called later 
“ the project of the Civil Code ’’) includes family law, in accor- 
dance with the continental tradition, which for long has treated 
family law as one of the branches of the civil law. Discussions 
about the project in different social groups and bodies will be 
arranged, their opinion analysed and work in the Ministry of 
_ Justice will be carried on. It is difficult to predict at what time 
and in what shape the project will become law. 


I 


The Family Code tends to bring about the full equality of husband 
and wife. It provides in a general rule that * husband and wife 
have equal rights and duties ’’ (article 14), They decide in com- 
mon about important matters affecting the family, and in any case 
of disdgreement each of them may apply for a decision of the court 
(article 15). Article 18 provides that both spouses are bound, 
according to their abilities and resources, to support the family, as 
far as this is not made impossible by other family duties, i.e., the 
care of the children and management of the household. From the 
point of view of the equality principle, this article 18 would seem to 
be a rule of particular importance. Where husband and wife live 
together and jointly manage the household, they are both respon- 
sible under this rule for providing the means by which the family 
as a whole can be maintained. The only way of performing this 
obligation is the setting up of a fund which is intended to meet the 
needs of the family. Both spouses are, in principle, equally bound 
to contribute to this fund. Between spouses living separately,** 
the setting up of a common fund is impossible. In this case, 
therefore, the duty of providing the means for maintaining the 
family can only be fulfilled by supporting the members of the 
family individually. In particular either spouse is bound to main- 
tain the other spouse if that spouse cannot maintain himself, by 


30 In particular: the Code of Obligations (1988), the Code of Commerce (1984), 
the perty Law (1946), the Law of Inheritance (1946), the General Provisions 
of the Civil Law (1950), and the Family Code (1960). 

31 No rules concerning separation have been introduced into the Family Code. 
However, there frequently does occur a ‘‘ factual'’ separation. I$ may follow 
a breakdown of the marrage, aa well as some other circumstances, like pro- 
tracted disease of either spouse and necessity of treatment in a distant place, 
or long absence of a spouse-employes, connected with his professional duties’ 
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reason either of lack of abilities and resources, or of the financial 
burden of the care of children.** This obligation of either spouse 
has priority, in principle, over the obligation to support the next- 
of-kin; it may, on the other hand, be excluded, or limited, where 
the spouse is in receipt of social insurance benefit. Sometimes this 
obligation survives the marriage itself. After divorce or annulment 
of marriage, a spouse who is not in a position to maintain himself 
independently, may claim alimony from his former spouse, unless 
the court has, in a divorce case, held him to be the guilty spouse, 
or in a nullity case, has found him to have acted in bad faith in 
contracting a voidable marriage. Where guilt (or bad faith) has 
been imputed by the court to both spouses—and only in this case 
—the right to alimony depends on the discretion of the court. 
Even here, however, the marriage terminated, the rights and duties 
of the spouses are equalised. 

In matters of matrimonial property the Code aims at the 
equality of husband and wife mainly by means of the community 
of acquests as the statutory régime. This régime cannot normally 
be fully contracted out, it can only be changed by contract in 
certain respects: to a limited extent the spouses may restrict or 
extend the common fund, and modify its management (article 28, 
paragraph 1). The matrimonial community may be completely 
ruled out only in two exceptional cases: by order of the” court, 
made at the request of one of the spouses and founded on “‘ serious 
grounds,” or by operation of law, in the case of disablement of one 
of the spouses ** (article 24). In these two cases separation of 
property will be substituted for the statutory community. 


m 


How is the common property composed and how is it managed under 
the statutory régime? It has been laid down in article 2, para- 
graph 1, that the acquests of either spouse gained during the 
marriage become the common property of both. However, not 
only the property owned by either spouse before the marriage, but 
also gifts, property inherited by will or intestate succession, and 
property serving the professional or strictly personal needs of either 
spouse, even if acquired during marriage, remain his separate pro- 
perty (article 21, paragraph 2). By virtue of article 22 each spouse 
is authorised to perform acts of ordinary management in respect of 
the common property, but to acts exceeding such management the 
consent of the other spouse is needed. Nevertheless, either spouse 


32 This cael ayers of art. 18 has been explained in detail in the present 
writer’s bowiazek yep Między Mattionkami”’ (The Duty of 
Alimony ies the ae uses), in Zeszyty Naukowe U.J. (Jagellonian 
University Review), 4 (1957), B 177 et seq. 

38 There are, under arts. 9 and 10 of the General Provisions of Civil Law, four 
grounds of disablement: mental weakness or disease, habitual drunkenness, 

* narcoticism and prodigality. 
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may be excluded from management by order of the court, if it is 
carried on inefficiently, or contrary to the welfare of the family 
(article 16 of the Family Proceedings Law). These rules, and 
particularly article 21 which draws the line of demarcation between 
the common and separate property of the spouses, are not ‘only 
laconic, but meagre, and have therefore given rise to very diver- 
gent opinions. It would be useless to present in this paper all these 
controversial issues, sometimes intricate and rather characteristic 
of the continental legal method, which is analytical and speculative. 
One of them has, however, been particularly important. The ques- 
tion is whether the earnings of each spouse fall within his separate 
fund or within the community fund. Article 21 is not clear enough 
and therefore, if its literal meaning only is taken into account, 
both interpretations appear to be possible. The interpretation 
including the earnings in the community seems to be in accordance 
with the initial intention of the draftsmen of the Code. In their 
and their followers’ opinion, the exemption of earnings from the 
community rule would have brought the statutory régime close to 
separation with all its disadvantages. Since, at least in urban areas, 
the eafnings from work are the main assets of the immense majority 
of Polish families, what would have constituted the community 
funds? ** Moreover, the inclusion of earnings in the common pro- 
perty, subject to the management by both spouses, should prevent 
possible waste by the wage-earner, and consequently safeguard the 
means of maintenance needed by the family." 

Several arguments have been produced against this interpreta- 
tion, one of them of particular weight. If the earnings of a married 
employee are included in the common property, his or her capacity 
to dispose of them is inevitably limited. As mentioned above, 
each spouse may conduct the ordinary management of the common 
property. Hence, if earnings are part of the common fund, the 
husband or wife of the employee is authorised to dispose of these 
earnings even without the consent of the wage-earner, provided 
that, in doing so, he makes no disposition which goes beyond 
ordinary management. For acts exceeding such management, the 
consent of both spouses is needed: the spouse-employee would be 
unable to perform such acts, even in respect of his own earnings, 
without consent of the other spouse. This peculiar kind of capitis 
diminutio of the spouse-employee is incompatible with the usual 
pattern of relations between husband and wife and would lead to 
Harmful results, and in particular would threaten quarrels between 
the spouses and difficulties in management of the common property. 


“x J. Wasilkowski in discussion on the principles of family law, Zagadnienia 
Prawne Konstytuoji PRL (The Legal Problems of the Constitution of People's 
Republic of Poland) 3 (1954), p. 94 et seq.; J. Pigtowski, Stosunki Majgtkowe 
Migdsy Matzonkami (Matrimonial Property Law) (1955), p. 114; 8. Szer, Prawo 
Rodainne (Family Law) (1957), p. 87. 

35 8. Szer, op. cit., p. 89. 
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Furthermore, it has been pointed out that the inclusion of earnings 
in the common property is not necessarily required to safeguard 
them against possible wastefulness of the spouse-employee: article 
18 which, as mentioned above, imposes on both spouses the duty to 
support the family (and which is effectively guaranteed by some 
auxiliary rules °), suffices for this purpose. Hence the acceptance, 
by the majority of legal writers *’ and by the Supreme Court,” of 
the interpretation which excludes the earnings of each spouse from 
the common property. According to this interpretation it is not the 
earnings, but the surplus of them that belongs to the common 
property: i.e., such permanent assets, and savings, as remain from 
the earnings after the needs of the family have been satisfied. 
Consequently, the substance of the community fund under the 
Polish statutory régime differs considerably from its substance 
under systems such as those of the Philippines and of Louisiana 
which, at least in principle, include the earnings of each spouse 
m the community. It is more closely akin to the common fund 
in the French community of acquests, particularly when seen 
from the point of view of the wife, since, as mentioned above, the 
wife’s earnings are in France her separate property. Thè main 
difference is that in Poland not only the wife’s, but also the hus- 
band’s earnings are excluded from the community; this is, how- 
ever, obviously due to the fact that under the Code Napoléen the 
community is managed by the husband only, and under the Polish 
Family Code by both spouses as equals: in France the tendency to 
preserve the wife’s solvency justifies the exclusion of her earnings 
from the common property, whilst in Poland the exclusion of both 
spouses’? earnings is justified by the tendency to preserve the 
solvency of both. This view has been accepted by the draftsmen 
of the project of the Civil Code: in article 877, paragraph 2, section 
9 they explicitly excluded the earnings of each spouse from the 
community. 

Though the problem of the contents of the community has been 
a controversial issue, there is no doubt about the type of joint right 
vested in husband and wife. This type, known in German as 


36 It is guaranteed mainly by art. 14 of the Family Proceedings Law which lays 
down that the employers of the wasteful spouse may be directed by the order 
of the court to pay the wages to the employee’s husband or wife. 

381 In spite of some divergencies concerning more or less important details, this 
interpretation has been accepted in particular by: 8. Breyer, ‘‘Z Zagadnien 
Ustawowego ustroju Matieriskiego ’’ (Some Problems concerning the Statutory 
Régime) in Nowe Prawo (New Law) 6 (1951), p: Be et seg.; J. Witecki, 
“ Stosunki Majątkowe Mattonkéw w Kodeksie dzinnym ° (Matrimonial 
Property in the Family Code) in Państwo i Prawo (Stete and Law) 2 (1961), 

. 688; J. Gwiazdomorski and others, ‘‘ Równouprawnienie Kobiety w 
Roazini ie” (The Woman's Equality in the Family) in Nowe Prawo (New 
Law) 8 (1954), p. 26; M. Grudziński and J. Ignatowicz (ed.), Komentarz do 
Kodeksu Rodzinnego (Commentary on the Family Code (1959), p. 128 et seq. 

38 In decrees: No. OR 616/55 of June 6, 1955; No. 8 Cz. 52/66 of March a5, 

* 1956; No. Co. 25/56 of October 10, 1956. 


Marcu 1968 MATRIMONIAL PROPERTY IN POLAND 167 


“ Gemeinschaft zur gesamten Hand ” (joint ownership), differs 
from co-ownership as defined in the general law of property. 
The main difference is that co-owners have definite shares, whilst 
neither spouse has any definite share, but each is—equally to the 
other—the owner of the joint property as a whole. Hence tome 
important consequences. First, neither spouse is able to dispose of 
his share during the continuance of the régime. Secondly, the fact 
that the spouses have no definite shares has its impact on their 
liability for debts, about which more will have to be said below. 

As has been indicated above, article 22 of the Family Code, 
which governs the administration of the common property, became 
the main argument used by the followers of the exclusion of earnings 
from the community. There does exist, however, an opposing 
nexus as well: this exclusion has an influence on the interpretation 
of article 22. Article 22 enables each spouse to conduct the ordi- 
nary Management of the common property, and requires the con- 
sent of the other spouse for acts exceeding such management. 
The inclusion of earnings in the community would have led to an 
interpretation recognising the widest possible range of acts of man- 
agement as acts of ordinary management: because only if thus 
interpreted would the article have enabled the spouse-employee to 
dispose of the main bulk of his own earnings independently, i.e., 
without the consent of the other spouse.®® Hence some of those 
who were in favour of including earnings in the community 
attached a very comprehensive meaning to acts of ordinary man- 
agement, and a correspondingly restricted meaning to acts exceed- 
ing such management: they included in the latter only some 
acts involving financial risk or loss, like alienation of real property, 
gifts and the drawing of a bill of exchange.*° However, the inter- 
pretation adopted by the Supreme Court, which excluded earnings 
from the community, has made it possible to accept the narrower 
meaning of acts of ordinary management. This narrower meaning 
has in fact been accepted by the majority of legal writers: they 
include only normal acts of administration, and transactions aiming 
at the proper use of the common property, but no transactions that 
could lead to a serious depletion of this fund; yet, to determine in 
a particular case the quality of a given act as being or not being 
part of ordinary management, the general, and especially the 
economic position of a given family has to be taken into account. 
This acceptance of the narrower meaning of ordinary management 
acts has a practical corollary: for the majority of transactions 
concerning the common property the consent of both spouses is 


89 It is, however, true that this interpretation would involve some unfavourable 
effects as well: it would enable the husband or wife of the spouse-employee 
to dispose to a considerable extent of his earnings, even without the wage- 
earner's concurrence. 

40 See in particular A. Szpunar, ‘‘ Zarząd Majgtkiem Wspólnym Mationkéw"’ 
(The Management of the Common Property of the Spouses) in Nowe Prawo 
(New Law) 10 (1956), p. 84 et seg. 
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required, and this requirement brings this property to a greater 
extent under the mutual control of both spouses. 

Whenever one of the spouses refuses to give to the other spouse 
his consent, and the refusal jeopardises the welfare of the family, 
the court can authorise the other spouse to carry out the transaction 
without consent’ (article 15 of the Family Proceedings Law). If 
neither consent nor the permission of the court has been given, the 
validity of the transaction depends upon its subsequent ratification 
by the spouse who originally refused to give his consent. For two 
reasons this constitutes a danger for third parties. First, it may be 
difficult for a third party to appreciate whether the transaction 
between him and either spouse is an act of ordinary management 
and, consequently, whether the consent of the other spouse is 
unnecessary; secondly, if necessary, the third party may not have 
known about the refusal by the other spouse. Third parties are, 
however, safeguarded by the particular rules about the protection 
of good faith, e.g., by the rules of the law of property which pro- 
vide that a bona fide purchaser acquires a good title by obtaining 
property from a person who is not allowed to dispose of it. How- 
ever, the draftsmen of the project of the Civil Code found this 
protection to be insufficient. They therefore introduced into the 
project a general provision, which safeguards the good faith of 
third persons, without regard to the applicability of any particular 
tule: a third party dealing with either spouse will, if in good faith, 
acquire a good title from and effectively discharge a liability to the 
common fund even when neither the consent of the other spouse nor 
the court’s permission has been given. 


IV 


The way the Family Code has solved the problem of liability of 
spouses for debts appears to be mainly a consequence of the type 
of joint right vested in husband and wife in respect of the common 
goods, as well as of the rules concerning the management of these 
goods. The creditors of either spouse may claim satisfaction not 
only from his separate property, but also from the common pro- 
perty (article 28, paragraph 1), unless the obligation has been 
incurred by him before marriage, or in connection with his separate 
property; in the latter two cases the obligation can be enforced 
only against his separate property (article 28, paragraph 2). The 
liability of the common property for debts incurred by either 
spouse is justified by two reasons. First, by the absence of definite 
shares in this property: if such shares did exist, each spouse’s lia- 
bilities could be satisfied from his separate property and his share 
only, and not from the common property as a whole. Secondly, as 
mentioned above, it might be difficult for the creditor to appreciate, 
whether to the transaction between him and either spouse the 
consent of the other spouse is needed, and whether, if needed, the 
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consent has been given. Therefore it would be unfair towards credi- 
tors to limit the liability to the separate property of the contracting 
spouse. 

There is one type of debt only, to which article 28 does, not 
refer: the debts incurred by husband or wife in respect of ordinary, 
everyday family matters. They are regulated by article 20, which 
applies not only to the ordinary statutory régime, but also to the 
exceptional statutory separation régime. For these debts both 
spouses are liable without any limitation: in the exceptional régime 
the creditors of either spouse may claim satisfaction from the 
separate properties of both spouses, and in the ordinary statutory 
régime from the common property as well. 


v 


The community of matrimonial property is terminated by the death 
of either spouse, by divorce, by annulment of marriage, or by the 
introduction of the exceptional compulsory separation régime. On 
termination of the community the rules of the law of property con- 
cerning co-ownership are applied to the common property. Their 
main effect is that a definite share in the common fund begins to 
vest in each spouse and that each spouse may dispose of this share. 
The shares are, in principle, equal (article 25, paragraph 2). There 
is, however, one exception from the rule of equality in shares. This 
exception occurs sometimes after divorce or annulment of marriage. 
In the divorce decree the court states which spouse (if either) is 
guilty of the breakdown of marriage,“ and in the decree annul- 
ling marriage, which spouse (if either) contracted the voidable 
marriage in bad faith. The guilty spouse, as well as the spouse who 
has been in bad faith, may, at the request of the other spouse, be 
deprived by the court of his share partially or even completely, if 
he contributed to the growth of the common property to a modest 
degree only, or did not contribute at all. To appreciate this con- 
tribution, the work done in managing the household and in taking 
care of the children has to be taken into account (article 27). Once 
the community régime is terminated, either spouse (or his heirs) 
may claim the division of the common fund. At the division the 
restitution of transfers, made without justification between the 
common fund and the separate funds of the spouses, may be 
required (article 26). 

It is unnecessary to say that the death of either spouse is the 
most common cause of liquidation of the statutory régime. In 
relation to death cases, the Family Code has been supplemented 
by some important provisions of the Inheritance Law, concerning 


41 Under the Polish Family Code breakdown of marriage is, in principle, a 
comprehensive divorce ground (see on this D. Lasok, ‘A Legal Concept of 
Marmriage and Divorce, a Comparative Study in Polish and Western Family 
Law "’ (1960) 9 I.C.L.Q. 75 et seq.). 
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intestate succession. By virtue of these provisions, the property of 
persons dying intestate passes first to their issue. If no issue 
remains, it passes to their parents, brothers and sisters, and in the 
case of previous death of any brother or sister, the issue takes his 
or her place. The amount of the share of the surviving spouse 
depends upon what other persons take by the same descent: if the 
issue of the deceased take as co-heirs, the surviving spouse’s share 
amounts to one-fourth, if other relatives take, his share amounts to 
one-half, if there are none of these next-of-kin either, the whole 
property of the deceased passes to him. There are, however, two 
exceptions to this rule. The first concerns family assets: when it is 
not the issue of the deceased, but other relatives who take as 
co-heirs, the surviving spouse acquires all the contents of the 
family home that, before the death, served the common use of both 
spouses. The second appears when the issue of the deceased take 
as co-heirs, provided that before his death the spouses lived in the 
statutory, not in a compulsory separation régime. In these cases, 
article 25 of the Inheritance Law lays down that the surviving 
spouse, who has got a part of the common property by virtue of 
the matrimonial property rules, has no share in the remaining 
part: the remaining part passes to the issue of the deceased, and 
the surviving spouse participates in the separate property of the 
deceased only. .Yet, these rules have been disapproved of as too 
favourable to the next-of-kin of the deceased spouse, and unjust 
towards the widower or widow. A change in these rules has there- 
fore been proposed by the draftsmen of the project of the Civil 
Code. First, article 25 has been dropped in the project. Secondly, 
in the case of the issue taking as co-heirs, the share of the sur- 
viving spouse has been, in principle, equalised with the share of 
each child; however, it can never be less than one-fourth of the 
whole inherited property, even in the case of numerous issue. 


4. How roe Poussu Rutzes Work 


I 


The rules presented in this brief outline may be evaluated from 
several points of view. In particular, they may be criticised for 
their technical shortcomings, such as insufficiency and, in some 
respects, ambiguity. These shortcomings have, however, for the 
most part been removed by the project of the Civil Code, and, for 
a comparative lawyer, they are only of minor interest. What seems 
to be worthy of consideration, is the appraisal of the Polish rules 
from the point of view of those difficulties which emerge when a 
radical rule of equality between the spouses is introduced into 
matrimonial property law. 

As was said above, the main difficulties caused by the com- 
munity régimes in the Western countries are connected with the 
‘administration of the common property; its management by the 
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husband alone encroaches upon the principle of equality; its joint 
and equal management would be a dangerous source of conflicts 
undermining this management and the marriage itself. Neverthe- 
less, the rule of joint and equal management has been adopted by 
the Polish Family Code. Has this rule resulted in dissensions in 
Polish families? If this had been the case, these dissensions 
would have inevitably come to light in some kinds of proceedings. 
First, disputes connected with consent to transactions exceeding 
ordinary management would, at least sometimes, have emerged 
in suits filed under article 15 of the Family Proceedings Law, and 
designed to get the court’s authorisation to carry out these trans- 
actions.“? Secondly, conflicts caused by the improper management 
of common property would have appeared in suits filed under 
article 16 of the Family Proceedings Law, designed to exclude one 
of the spouses from the management “*; or even in suits brought by 
either spouse to liquidate the community and'to introduce the 
compulsory separation régime.“ Moreover, such of those conflicts as 
would have caused the breakdown of marriage, would frequently 
come in sight before the divorce courts. 

Acéording to the data collected by the present writer in the 
courts of different parts of Poland, suits under articles 15 and 16 of 
the Family Proceedings Law hardly ever occur. In particular in 
the Court of Cracow-City (embracing some 875,000 inhabitants, 
i.e., over three-fourths of the whole city’s population), and in the 
Court of Cracow-District (embracing some 170,000 inhabitants, 
mainly peasants living around Cracow), there were, in 1959 and 
1960, no cases under article 15 or article 16. Proceedings designed 
to replace the community by the separation régime occur more 
frequently: in the Court of Cracow-City this occurred three times in 
1960. However, it occurs exclusively in cases of separation,‘ its 
object being the division of common property caused by the break- 
down of the marriage, and not the removal of difficulties in the 
Management of this property.‘° As regards divorce cases, the 
present writer investigated, in the course of a factual research 
intended to test some other hypotheses, 952 divorce pleadings filed 
in 1954 in the Voivodship Court in Cracow. These were all the suits 
filed in 1954 in that court, which at that time had jurisdiction over 
some 420,000 inhabitants of Cracow and 1,927,000 inhabitants of 
the province. Because of the demographic structure of this popula- 
tion, these pleadings would appear to be highly representative of 


42 See on these suits p. 168, above. 

43 See on these suits p. 165, above. 

44 See on these suits p. 160, above. 

45 1.6., ‘‘ factual’ separation, see note 81, above. 

46 This was the object of the mentioned three cases before the court in Cracow. 
For the Voivodship’s Court in Warsaw see M. Kenigsberg and K. Kotakowsla, 
“ Zniesienie Małżeńskiej Waspdlnogci Ustawowej w Swietle Orzecznictwa " 
(The Liquidation of Common Property between the Spouses in the Light of 
Courts’ ees), in Nowe Prawo (New Law) 9 (1957), p. 104 et seq. 
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the whole country, at least of Southern Poland. Under the Polish 
Family Code the complete and permanent breakdown of a marriage, 
if resulting from important causes, constitutes an all-embracing 
ground of divorce. The requirement of important causes is a pecu- 
liar provision, and gives rise to some controversial issues. This 
requirement, however, forces the court to investigate the factors 
which have contributed to the marital failure, and to register them 
in its records. It is true that these investigations, when carried on 
by judges, and not by professionals trained in behavioural sciences, 
doctors, psychologists, ete., do not disclose all the real factors, and 
one may doubt whether even professionals are frequently able to 
bring all of them to light. However, conflicts concerning manage- 
ment of the common property are, whenever they occur, one of the 
factors easy to find out, even without the help of any trained staff. 
Nevertheless, in the above-mentioned 952 pleadings no such conflict 
appeared to be the source of the breakdown of marriage. Thus, all 
these data suggest that the common and equal management of the 
matrimonial property by husband and wife did not contribute to 
marital failures in Poland. 

How can one explain this state of affairs? From what has been 
said it seems to be clear that at least in urban areas there is hardly 
any private investment property. The main assets that constitute 
the common property of an average family are, in view of the 
exclusion of earnings from the community, the family assets, i.e., 
the contents of the matrimonial home. Usually modest, they give 
rise to marital conflicts in exceptional cases only. The situation 
looks differently in the countryside, where 86-2 per cent. of the 
cultivated land remains private property of peasants.‘’ This figure 
raises the question how to explain the absence of conflicts concern- 
ing management of the common property in the peasants’ families. 
This absence may be due to several influences, and to answer this 
question in a proper way one would have to carry out detailed 
factual investigations. It is, however, more than the guess of the 
present writer that the conservatism of the rural families is here the 
main factor. According to long tradition, husbands have always 
decided about property matters of these families, and it seems that, 
in spite of the egalitarian trend of recent years and its impact on 
legal rules, husbands do decide about these matters today as well, 
which means a deficiency of equality caused not by legal but by 
historical and social reasons. Real equality is absent, and the 
management of the common property remains mainly in the 
husband’s hands. Thus it is not surprising that the community of 
acquests does not cause conflicts between the spouses. 


Èr Rocenik Statystyczny (Statistical Year Book) (1959), p. 171. 
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Once the statutory régime is terminated, the rule of equality of 
husband and wife operates mainly on the division of the common 
property. It has been stated that both spouses have equal shares 
in this property, and, because of the preoccupation with household 
work of most married women, this is a provision of the first impor- 
tance. There are, however, signs indicating that this provision 
leads sometimes to disadvantageous results. The equal division of 
the common property is entirely independent of the contributions 
of either spouse to the increase of their property: the spouse who 
contributed in a low degree only, or did not contribute at all, is 
entitled to an equal share as well. The only exception occurs, as 
mentioned above, if the court has in a divorce decree found this 
spouse to be the guilty party, or if in a nullity decree has found 
him or her to have been in bad faith. It has been pointed out by 
some legal writers that this exception is insufficient. They have 
referred to cases where, divorce without fault having been pro- 
nounced, a lazy husband deprives his wife of half of the acquests 
gained by her work and thrift; to the similar cases when, under 
article 24 paragraph 1 of the Family Code, division of the common 
property follows separation; and to cases where, after the death of 
the industrious spouse, the surviving spouse gets a half of the 
acquests gained by the deceased, even though, because of his lazi- 
ness, he did not contribute to its increase either as income-earner 
or in housework. The information about all these cases has been 
gathered not in the way of a properly arranged research but by 
means of the “ I know a case’? method. Therefore it would be 
difficult to appreciate what is the scope and social significance of 
the problem. Nevertheless this problem does exist, although to an 
undefined extent, and it has influenced the authors of the project 
of the Civil Code. Article 886 of the project lays down that, after 
the end of the statutory régime, the spouses (or their heirs) have, 
in principle, equal shares in the common property. However, either 
spouse (or his heirs, if the régime has been terminated by his death) 
may claim, because of any “‘ serious grounds,” that the common 
property should be shared according to each spouse’s contribution 
to its increase; and at the appraisal of this contribution the work 
in the household and the care of the children have to be taken into 
account. 
Jan G6RECEI.* 


* Professor of Law, University of Oracow, Poland. 


STATUTES 


Transport Act, 1962 


Tue system of English inland transport law, and especially that of 
railway law, has been completely transformed by the Transport Act 
of 1962. It is the most momentous piece of legislation in this field 
to have been enacted since the Railway and Canal Traffic Act, 
1854, which it repeals. Its impact on the common law is even more 
profound than that of the 1854 Act. 

To understand this statute purely in the context of legal devel- 
opments is impossible. It is comprehensible only as the belated 
response of the law to a revolutionary change in the structure of 
the transport industry, a change which is itself the outcome of 
technical developments leading to a situation unknown at any 
earlier stage of our civilisation. The new factor is of course—it is a 
commonplace—that today we have in this and in all comparable 
countries the simultaneous existence of various methods of trans- 
porting passengers and goods, various techniques of carriage, repre- 
sented partly by public and partly by private enterprise, in circum- 
stances which make the operators of these techniques competitors 
in a keenly contested market. The decisive fact is that the advent 
of motor transport and, much later, the advent of air transport did 
not displace the railways, as in bygone days the railways had 
largely displaced the canals and the horse-drawn road vehicles. 
Technical progress did not, in our century, substitute one technique 
for another; it put at the disposal of the customer alternative tech- 
niques each of which has certain advantages and certain disadvan- 
tages compared with any other from the consumer’s point of view. 
When it became possible to travel from London to Glasgow by rail, 
the idea of travelling by coach became ridiculous, but that one can 
fly from London to Glasgow does not necessarily make the use of 
the railway either uneconomical or unattractive. Similar observa- 
tions can be made about goods transport, especially as regards 
competition between road and rail. Railway transport is the only 
form of transport the operators of which have'to provide not only 
the vehicles but also the roads. The enormous national capital 
investment represented by the railway system and the role the rail- 
ways are playing in providing employment for a large section of 
the people would have made the displacement of railway transport 
by new techniques a national calamity. Nothing like this could 
have been said of any other form of transport except the canals 
whose role in the national life was, even in their heyday, much 
smaller. 

* The leitmotiv of the history of transport law is in this country, 
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but not by any means only. in this country, the assumption, tacit 
or explicit, that the carrier is a potential or actual monopolist. The 
origin of the English law governing common carriers forms the 
object of one of the most celebrated controversies in English legal 
history, but whatever be the background of the common carrier’s 
absolute liability, its purpose, and even more so perhaps the pur- 
pose of his duty to accept consignments and, as the courts have 
held since the beginning of this century, also passengers, was to 
protect the public against the exploitation by a monopolist of his 
superior bargaining power. What was inarticulate in the common 
law became articulate in the gigantic body of legislation passed 
since the earliest days of the railways so as to impose limitations on 
the freedom of contract of the railway companies, limitations which, 
in 1947, the British Transport Commission inherited from its prede- 
cessors. The crude common law rule that a common carrier acted 
contrary to his ‘‘ profession ” if he tried to exact ‘‘ unreasonable ” 
charges was crystallised in elaborate systems of maximum rates and 
fares, replaced, especially under the Railways Act, 1921, by an even 
more, elaborate scheme of “ standard’? and “ exceptional ” 
charges. Under the Transport Acts of 1947 and 1958 charges 
schemes were put in operation which imposed maximum charges. 
These schemes were made by the Transport Tribunal, an adminis- 
trative and regulatory authority acting in judicial form (‘ adminis- 
trative tribunal ”), and they had the full force of a statute. Since 
the early days of railway transport the operators, being considered 
as common carriers, were not free to give or withhold their services 
at their pleasure, but again the common carrier’s ‘* duty to carry ” 
was in practice (not in law) displaced by a more refined statutory 
principle. This was the rule, chiefly but not exclusively contained 
in the Railway and Canal Traffic Act of 1854, that railway com- 
panies had to afford to the public all reasonable facilities for the 
carriage of passengers and goods “‘ according to their respective 
powers,” an obligation which was enforceable. One of the principal 
aspects of monopoly is the power of a monopolist to intervene in 
the conditions under which his own customers compete. Inevitably 
legislation directed against the abuse of monopoly must prevent the 
monopolist from unduly discriminating between his customers. 
This too was one of the objects of nineteenth century railway legis- 
lation, chiefly of the “ equality clause ” in the Railways Clauses 
Consolidation Act, 1845, and of the very much more important 
“ undue preference ” clause of the Act of 1854, mentioned above. 
Lastly, legislation was passed to limit the freedom of common 
carriers in general, and of railway operators in particular, to con- 
tract out of their liability for the safety of the goods entrusted to 
their care, a freedom which the English courts were unable or 
unwilling to control with the help of the common law itself, whereas 
American courts are constantly doing so. The Carriers Act of 1880, 
passed even before the beginning of the railway age, was only a 
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minor measure compared with the 1854 Act. This in turn became 
in the fullness of time the background of those Standard Terms and 
Conditions of Carriage which from 1928 to the end of 1962 in effect 
took the place of the common law rules, much of the substance of 
which they incorporated. Only in our own time and after the 
nationalisation of the railways were passengers given protection 
against attempts by contract to remove or restrict their rights or 
those of their dependants in the event of a railway accident. 

These four groups of legislative measures, then, control of 
charges, duty to grant facilities, prohibition of undue discrimina- 
tion, and restriction on contractual removal of liabilities, were the 
principal steps Parliament took in order to curb the power of the 
monopolist to misuse his superior bargaining strength. 

One of the principal effects of the new statute is to transform all 
railway operators from common carriers into private carriers, and 
to repeal the legislation based upon the assumption of monopoly.’ 

In order to understand why this was done at this particular 
moment one has to envisage one further economic fact—very closely 
connected with the irretrievable loss by the railways of the monopoly 
they had in the past. This fact is the deficit of British Railways. 
By the end of 1960 the accumulated deficit amounted to something 
like £500 million, and the Government White Paper which preceded 
the Act estimated the annual rate of deficit at that time at about 
£100 million.? The Transport Act, 1962, is among other things a 
measure of financial reconstruction. It takes the burden of the 
accumulated deficit è and also of capital debts * from the shoulders 
of the railways (transferring them to the Exchequer, i.e., the tax- 
payer), and, by giving the railways freedom of competition, seeks 
to enable them to get “ out of the red.” 

This however is again linked with a change in general policy 
towards the financial obligations of the nationalised transport 
industry, a change which is politically the most controversial aspect 


1 Transport Act, 1962, s. 48, and, for *' independent "’ undertakings, s. 52. 
Topislation on undue preference and on equality had already ceased to operate 
under the Transport Act, 1953, and under the Transport Charges, ete. (Miscel- 
Janeous Provisions) Act, 1954. The relevant legislation on facilities, on regu- 
lation of lability for negligence, and on revision of freight charges upon 
complaints by competitors or traders 18 listed in Sched. VIII to the 1962 Act. 
Local enactments with similar effect also cease to apply. 

2 ‘Reorganisation of the Nationalised Transport Undertakings,’’ Omnd. 1248, 

ara. 8. The deficit is now running at a higher amount. 

8 Transport Act, 1962, s. 38, and, as mae the financial duties of the Railways 
Board, s. 22 (4) and especially (5). e normal duty of a publio corporation 
to earn a revenue at least sufficient to meet the charges properly chargeable to 
revenue ‘‘ taking one year with another'’ (s. 18 (1)) is suspended for the 
Railways Board for the next five years. Its duty is to reduce its deficit to 
reach ‘‘st the earliest possible date” the point where ends meet, but the 
pre-1968 deficit does not have to be taken into account: s. 22 (4) and (5). 

4s. 86. The Boards have to shoulder ‘‘commencing capital debts to the 
Minister, but a substantial part of the Railways Board’s debt 1s suspended: 

es. 40. The complex scheme of financial reconstruction is explained in Cmnd. 
1248, paras. 84—48. 
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of the statute, but within its system interlinked with all the steps 
taken towards a reform of the law. The principle underlying the 
Act is that not only the railways themselves should financially 
become self-sufficient, but also that each service provided by, them 
should pay for itself or should at least have the prospect of doing 
so. ‘ Cross-subsidisation ” is to go: The Select Committee of the 
House of Commons on Nationalised Industries whose Report of 
1960 ° had a decisive influence on the new policy took the view that 
what was then the British Transport Commission should make its 
decisions exclusively on considerations of “ direct profitability.” ° 
Decisions based “ on grounds of the national economy or of social 
needs ” should be taken by the Minister of Transport and submitted 
by him for the approval of Parliament, and financed out of moneys 
provided by Parliament. 

Compared with the Transport Act, 1947,7 and even with the 
Transport Act, 1958,° this is a new departure. In future the rail- 
ways have to be operated on the principles on which a private 
entrepreneur operates in a competitive market.? His decisions are 
based on a calculation on what will pay, and these decisions include 
the calculation of his prices as well as the withholding of services 
altogether. They also include the formulation of conditions of 
liability he is prepared to shoulder. 


5 Report from the House of Commons Select Committee on Nationalised Indus- 
tries, July 11, 1960, H.M.8.0. 1961, and Observations thereon of the British 
Transport Commission and of the Minister of Transport, March 28, 1961. The 
use a these travauw préparatoires 18 almost indispensable for an understanding 
of the Act. 

e Paras. 414-417, 421-425. The Committee arrived (para. 417) at the conclusion 
that the ‘‘ confusion in judging between what is economically right and what is 
socially desirable has played an important part in leading to the situation in 
which the Commission now find themselves.’ Whether or not this conclusion 
was justified, 1¢ certainly became the foundation of the Act. 

7 s. 3. It was then the duty of the Commission "to provide . . . an efficient, 
adequate, economical and properly integrated system of public inland transport 
and port facilities within Great Britain for passengers and goods with due 
regard to safety of operation," further: to extend these facilities so ‘‘aa to 
provide most efficiently and conveniently for the needs of the publio, agricul- 
ture, commerce and industry ’’ (italics added). 
By s. 25 (1) of the 1958 Act the above quoted s. 8 of the 1947 Act was 
amended, and the reference to a ‘‘ properly integrated system of public inland 
transport "’ deleted. It was still the duty of the Commission “ to provide 
railway services for Great Britain ” and ‘‘to provide or secure the provision 
of an adequate and properly co-ordinated system of paesenger transport for the 
London Passenger Transport Area," other services (road, mland waterway, 
ports) only in so far as the Commission considered ‘‘ expedient,” but due regard 
was still to be had to ‘‘ efficiency, economy and safety of operation and to the 
needs of the public, agriculture, commerce and industry ” (italics added). This 
reflected the denationalisation of part of road transport, and the end of the 
idea of an integrated transport system under public enterprise, but the idea of 
the public interest as a criterion of business decisions remained. 

9 The definition of the duties of the British Railways Board in rt Act, 
1962, e. 3 (1), reads ‘‘to provide railways services sm” (not: for) ‘‘ Great 
Britain and, in connection with the provision of railway servicea, to provide 
such other services and facilities as appear to the Board to be expedient, and 
to have due regard, as respects all those railway and other servicea and 
facilities, to efficiency, economy, and safety of operation." The definitions of 


a 
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But the new policy also led to a reorganisation of the public 
corporations charged with the administration of the nationalised 
transport industry. The British Transport Commission has been 
replaeed by five new public corporations.*° These are the British 
Railways Board, the London Transport Board, the British Trans- 
port Docks Board, the British Waterways Board, and the Holding 
Company. The Holding Company holds the shares of all the road 
passenger and goods transport companies which used to be sub- 
aidiaries of the British Transport Commission, and also of some 
other subsidiaries, such as Thomas Cook and Son, Ltd.™ These five 
public corporations have inherited the property and liabilities and 
powers and functions of the Transport Commission,” but there is 
not now any public corporation whose task it is to co-ordinate in 
any sense the activities of the various sections of nationalised 
transport. Inevitably, the role of the Minister is much increased, 
and hence also the scope of parliamentary control. 

This increase in governmental and parliamentary control, or—if 
one prefers it—this loss of autonomy on the part of the public 
corporations is not exclusively, perhaps it is not even primarily, the 
result of the reorganisation brought about by the new Act. It is 
due to the facts of finance. The British Railways Board is depen- 
dent on Exchequer grants for the coverage of its deficit: it stands 
to reason that both as regards the exercise of borrowing powers and 
as regards major investment decisions (so important now in view of 
electrification schemes, replacement of steam engines by diesel 
engines, and other measures of ‘‘ modernisation ») it is the Minister 


the duties of the other Boards (ss. 7 (1), 9 (1), 10 (1)) are similar, except that 
the London Board must provide or secure the provision of '* an adequate and 
properly co-ordinated system of passenger transport for the London Passenger 
Transport Area,” and also for this purpose co-operate with British Railways 
(s. 7 tl) and (2)), as they must co-operate with the London Board (s. 8 (2)). 
Nowhere is there now any reference to the needs of the public, agriculture, 
commerce or industry. The emphasis on adequacy of services and co-ordina- 
fron in the definition of the duty of the London Board and the absence of 
anything analogous in the definition of the duty of the Railways Board is 
significant. 

10 g, 1, Sched. I, Part I. All the Boards and the Holding Company have 
Host eka personality, but the Regional Railway Boards (at present six) which 
“share between them responmbility for all parts of the national railway 
system '’ exercise their functions “on behalf the Railways Board.” They 
have no corporate personality: 8. 2, Sched. I, Part I. 

11 g. 20, Sched. IV, Part IV. Some of the subsidiaries are wholly owned, others 
partly owned. 

12 For the very complex provisions on the Division of the Commission's Under- 
taking, the distribution, as it were, of a antic estate, see Part II of the Act, 
and eds. IZ, OI, IV, V, and especially Sched. VI. As regards ‘' property, 
rights and liabilities " the Railways Board is, as 1t were, the residuary legatee 
(s. 31 (2) ad finem). The railway hotels are now vested in the Hotel Company, 
formed under the Companies Act, 1948, as a wholly owned subsidiary of the 

. Railways Board (s. 38), not, as proposed in the White Paper Cmnd. 1248, in 
the Holding Company. 


Marca 1968 STATUTES 179 


who must have the last word,}* a word he may not be able to speak 
without Treasury authority. 

The rule against cross-subsidisation is obviously very closely 
connected with the new organisational set-up. Nothing shows this 
more plainly than the provision in the Act 14 which refers to the 
surpluses the Holding Company can be expected to achieve as a 
result of the operations of its road transport subsidiaries. The 
surplus must be paid to the Minister and he must pay it into the 
Exchequer. The Holding Company may retain part of it for its 
business or that of its subsidiaries only if such ploughing back is 
approved by the Minister and by the Treasury. The contrast to the 
Transport Act, 1947, which looked upon the whole of the public 
transport system as a financial unit, is obvious. The deficit of the 
railways has partly to be paid out of the Exchequer—it is not 
altogether surprising that road transport surpluses have to be paid 
into it and may not be used directly to help the Railways Board to 
cover its deficit. 

The Minister is not the only organ of co-ordination, but none of 
the others have any executive power. There are two such organs: 
one is the Nationalised Transport Advisory Council 1° on which all 
the corporations are represented, the other one is the Central Trans- 
port Consultative Committee ** which has taken the place of the 
similar committee operating under the Transport Act, 1947. It is 
significant that the charges made by any of the Boards have been 
taken out of the jurisdiction of the Central Committee as well as of the 
Area Committees.” A new procedure before Area Committees has 
however been instituted to give railway users and bodies repre- 
senting them the opportunity of objecting to the discontinuance of 
a railway passenger service, and to make it conditional upon the 
consent of the Minister to be given or withheld in the light of a 
report of the Area Transport Users’ Committee concerned: the law 
on “‘ facilities ° has been abrogated and this is to some extent an 
attenuated substitute.: 

It cannot be the object of the present note to analyse in detail 
the ramifications of the rule of ‘“ freedom of operation,” or, in legal 
language, “‘ freedom of contract ” which has taken the place of the 
restrictions imposed by the common law principles governing com- 
mon carriers and by the statutes to some of which brief reference 


13 as. 19, 27 (2). These provisions are not new (see as. 4 and 88 of the 1947 Act). 
But the provisions derive added significance from the abolition of the power 
of the public corporation to borrow from the public through the issue of 
Transport Stock, and their dependence on Exchequer loans or grants, and algo 
from the practice of the Minister to examine each individual scheme costing 
more than £260,000 (see Minister’s Observations on the Select Committee 
Report, para. 27). 

14 g, (10). 

15 s, 55. 

16 g. 56. 

1T g, 56 (5). ' 

18 s, 56 (T1). 
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was made above. The Act goes much further in giving effect to 
laissez-faire in the law of transport than English law has ever done 
at any time since the seventeenth century. It is interesting to note 
that this is a system of laissez-faire largely for public enterprise 
which can be usefully compared with the system of extensive statu- 
tory control for private enterprise with regard to operation, and 
especially to charges, in the United States. 

The decisive provision affecting the common law is to the effect 
that “ none of the Boards shall be regarded as common carriers by 
rail or inland waterway,” 1° and this extends also to the few “‘ inde- 
pendent ” undertakings still in existence.” Hence, if there are any 
common carriers left in this country, they must be common carriers 
by road,** by sea ?? or by air. The Railways Board and the 
London Board are free to reject railway consignments and passen- 
gers, and the same is true for the Waterways Board in relation 
to canal traffic. All these carriers are now simple bailees for reward 
of goods to be carried or being or having been carried, even as long 
as they are still in “ transit ’—no more “ absolute liability ” at 
common law. But the legal implications of this revolutionary 
change are not exhausted by these bald statements. The change 
affects not only the liability itself but also the interpretation of all 
contracts of carriage which purport to regulate the liability of 
carriers by rail or inland waterway, because it is almost a truism 
that, in the eyes of an English court, a clause which exempts a 
carrier from liability, e.g., for ‘‘ theft ” or for “‘ fire ?” means some- 
thing totally different if the carrier is a common carrier from 
what it does if he is a bailee.** Such “ general words ” will in 
future relieve carriers by rail or inland waterway of liability for 
negligence. Specialists in the law of carriage and of bailment will 
also have to think afresh as regards that old and hoary, and in the 
context of modern transport slightly exotic, old friend, the Carriers 


19 g. 48 (8). 

20 g, 52. 

21 e.g., operators of public service vehicles with regard to passengers’ luggage 
(ges hn-Freand, Law of Carriage by Inland Transport, 8rd ed., 1956, 
p. 884). The question what road hauliers, if any, are common carriers, is 
difficult (see tbid. p. 194 et seq.). 

22 Inver Alkali Co. v. Johnson (1872) L.R. 7 Bx. 267; (1874) L.R. 9 Ex. 838. 
The controversy inherent in and surrounding this case and the entire problem 
of the application of the Jaw of common carriers to carriage by sea is of great 
theoretical, but obviously of very small ical, interest. It is well and 
succinctly stated ın Payne’s Carriage of Goods by Sea (6th ed. by J. Milnes 
Holden) (1954), p. 40 et seq. 

88 Concerning carriers on ‘‘ scheduled journeys '' as defined in Air Corporations 
Act, 1949, s. 24 (2) (which was not repealed by the Civil Aviation (Licensing) 
Act, 1960), under licences granted under the 1960 Act. In view of the Warsaw 
Convention of 1929 and the Hague Protocol of 1955, and the application of 
the terms of the Convention to non-international carriage by Orders in Council, 
the question would seem to be highly academic. See Carriage by Air Act, 1982, 
g. 4, and Carriage by Air Act, 1961, s. 10. 

2¢ Some of the numerous cases are discussed in Kahn-Freund, op. cit., p. 202 
et seq. 
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Act of 1880. This will no longer apply to the railways at all; it 
applies only to common carriers, and it is being reduced to some- 
thing like its original task which was to help Mr. Pickwick to get 
damages for loss of luggage during his coach trips.’ It is a solemn 
thought that the railways are no longer common carriers of passen- 
gers’ luggage, but that operators of public service vehicles, e.g., 
coaches, almost certainly are, whereas the vast majority of road 
hauliers are certainly private carriers owing to the principle of 
Belfast Rope Works v. Bushell.*® 

A great many new things will have to be learned, and a great 
many will have to be forgotten: with section 7 of the Railway and 
Canal Traffic Act, 1854, there have been gathered to their fathers 
not only the principle that conditions by which a railway or canal 
carrier seeks to restrict his liability for the neglect or default of 
himself or his servants must be “ just and reasonable,” but also 
Peek v. North Staffordshire Ry.,*7 and the fundamental doctrine of 
the “ fair alternative ’? to which it gave birth. Nevertheless—we 
are beginning to understand that commercial customs may be more 
tenaciops than the law to which they were the response: le Roi est 
mort, vive le Roi—the Standard Terms and Conditions of Carriage, 
settled under the Railways Act, 1921, by what was then the Rail- 
way Rates Tribunal,” but with a legal effect and structure derived 
from the 1854 Act, and the doctrine of the fair alternative, have 
come to an end, but the British Railways Board’s ‘‘ General Condi- 
tions of Carriage ° went into operation at the same time. These 
are no more than a standard contract of the ordinary kind, a series 
of printed conditions to be adopted, varied or not adopted accord- 
ing to the bargain made with the individual consignor. But how- 
ever large the difference between their legal nature and that of the 
old Standard Terms and Conditions, their substance is similar. 
Again we have the duality of carriage at Board’s Risk and at 
Owner’s Risk, which had resulted from Peek’s case and the doctrine 
of the fair alternative. Again we have, at carrier’s risk, the 
assumption by the carrier of liability for loss or misdelivery or 
damage during transit, subject to an only slightly varied list of 
excepted perils,?° and again with the proviso that even in the event 


25 Also, and essentially, of course, to force him to declare valuable and breakable 
goods, and pay an extra charge for their carriage. In future, the railway 
authorities will have to see that this protection is given to them by the terms 
of their contracts, aa was done under Standard Terms and Conditions, and is 
now done in a much more general way by the new ‘' Limitation of Liability '’ 
clause in para. 18 of the British Railways Board's General Conditions of 
Carriage, 

26 [1918] 1 K.B. 210. 

ar Fises) 10 H.L. 478. 

28 S.R. & O. 1927 No. 1009. 

29 Compare . B of the General Conditions with Standard Terms and Oondi- 
tions A Ko. 8, also para. 10 with A No. 4. On the other hand, there are 
differences. Much the most important innovation appeara to be the limitation 
of liability to £800 per ton of gross weight of the consignment in case of totalr 
and a proportionate amount in case of partial loss (pars. 18). 
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of excepted perils the carrier is liable unless he disproves negligence. 
The substantive conditions of liability laid down in the General 
Conditions, based as they are (like their predecessors) on the princi- 
ples-of the common law suggest the thought that the common law, 
having been thrown out through the door by the statute, is, as 
regards liability, coming back through the window of the contract. 
Nor do we have to forget “‘ wilful misconduct.” It is still, under 
contract, the basis of liability at owner’s risk. 

Whilst the Railways Board enjoys complete freedom of contract 
as regards the conditions of liability for goods, the opposite is true 
of liability for passengers. Parliament decided to preserve the 
clause in the old Passenger Charges Schemes which protected 
passengers against any restriction by contract of the railway 
authorities’ liability for their safety. This clause is in substance 
re-enacted in the new statute.” None of the Boards can validly 
make any condition which purports, directly or indirectly, to 
exclude or limit their liability in respect of the death of, or bodily 
injury to, any passenger other than one travelling under a free 
pass, nor can any time limit be set to the enforcement pf such 
claims, As regards road traffic, the corresponding but different 
provision in section 151 of the Road Traffic Act, 1960, will of course 
continue to apply to public service vehicles: any slight doubt raised 
by the 1962 Act ** as to whether it will also continue to apply to 
the buses and coaches operated by the London Board, i.e., whether 
that Board can now contract out of its liability for the safety of its 
passengers by road, is, one hopes, purely academic. 

The cornerstone of the new law of inland transport is to be found 
in the provision ** by which, subject to the Act, “ the Boards shall 
have power to demand, take and recover such charges for their 
services and facilities, and to make the use of those services and facili- 
ties subject to such terms and conditions as they think fit.” This 
rule of freedom of contract applies to charges as well as conditions, 
and, as we have seen, not only all standard charges have gone— 
they went already under the legislation of 1947 and 1958—but even 
all maxima. This however is subject to the important exception 
that passenger fares in the London Passenger Transport Area will 


80 g. 48 (7). 
*1 Road Traffic Act, 1960, s. 151, declares to be void a “' contract for the convey- 
ance of & passenger in æ publio service vehicle... , so far as it purports to 


negative or to restrict the liability of a m ım respect of a claim which ma 
be made againat him in respect of the death of, or bodily injury to, the 
passenger while being carried in, entering or lighting from the vehicle, or 
purports to impose any conditions with respect to the enforcement of such 
lability." The doubts are raised by the generality of the words in Transport 
Act, 1962, s. 48 (B), by which the London Board, like the other Boards, may 
make the use of its services and facilities subject to such terms and conditions 
aa it thinke fit. The doubt may be resolved by applying the maxim: Lea 
posterior generalts non derogat legi priori speciali, but in view of the wording 

* of 8, T (8) it is very uncertain whether this marim can here apply. 

32 s, 48 (8). 
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continue to remain under statutory control. Maximum fares will 
be fixed by orders of the Transport Tribunal not only for the under- 
ground railway, bus and coach services of the London Board, but 
also for the passenger services provided inside the London Passenger 
Transport Area by the Railways Board.** This goes far beyond 
what is commonly called ‘‘ suburban ” railway traffic. It com- 
prises a region larger than any Greater London plan of which one 
has heard. Here the Boards have, in relation to commuters and 
even more so perhaps in relation to traffic in the Metropolis itself, 
still a partly legal,** partly factual monopoly. Apart from a very 
modest measure for the protection of coastal shipping interests °° 
this is all that remains of the edifice of the statutory control of 
charges for goods and passenger traffic by rail. 

The jurisdiction of the Transport Tribunal is accordingly much 
reduced.’ It will continue to decide appeals in connection with 
the grant or refusal of road haulage licences.** It will also, as we 
have seen, control fares in the London Passenger Transport Area, 
But apgrt from these two major functions all that remains for it to 
do is to settle charges for the carriage of mail and for the carriage 
of members of the armed forces (including the police)—these being 
the only statutory obligations of carriage to remain in existence.®° 

These appear to be some of the principal respects in which the 
law has been changed by this very long and complicated statute. 
The most difficult questions to which it gives rise are in the inter- 
national field. Where do we now stand as regards the International 
Convention concerning the Carriage of Goods, and the International 
Convention concerning the Carriage of Passengers and Luggage by 
Rail of October 25, 1952,‘° which the United Kingdom has rati- 
fied? & Is the Act of 1962 compatible with the Conventions, e.g., 
with Article 5 of the Convention concerning Carriage of Goods 
which imposes certain duties to accept consignments? The further 
question is hypothetical. What would happen to the 1962 Act if the 


88 gs, 44-48. There are also provisions on harbour dues: ss. 60 and 61, 
Sched. IX. i i : 

34 Legal monopoly of road passenger transport public service vehicles under 
ihe anren ath 16 of the London Passenger Prensport Act, 10838. Even the 
most fervent belevers in the virtues of competition might, one ventures to 
think, shrink from advocating competition between bus operators in the streets 
of London. See, however, s. 58 of the new Act. 

85 Transport Act, 1962, s. 58. 

86 Transport Act, 1962, s. 57, and, for a recodification of the law governing the 
Constitution, Powers and Proceedings of the Tribunal: Sched. X. 

37 Road Traffic Act, 1960, s. 175. 

88 Transport Act, 1962, s. 44. 

39 Mails: Post Office Act, 1958, ss. 88-45; Forces: Cheap Trains Act, 1883, s. 6, 
amended and supplemented by Transport Act, 1958, a. 24 (the only provision 
of the latter Act to remain in force). 

40 Omd. 9065 and Omd. 9064. 5 

41 On June 15, 1954: Omnd. 1802. No legislation has eo far been passed. 
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United Kingdom joined the European Communities? Would the 
freedom now given to the Railways Board be compatible with obliga- 
tions not to discriminate such as those imposed by Article 79 of the 
Treaty of Rome? Would the abolition of the obligation to publish 
railway charges soon have to be reconsidered in the light of the 
vital provision in Article 70 of the Treaty establishing the European 
Coal and Steel Community ? 

The history of the law of transport has not come to an end’ with 
the passing of the Transport Act, 1962. 

O. Kanyn-FRreunp. 


NOTES OF CASES 


COMPETITION AND COLLABORATION IN INDUSTRY 
Two propositions enjoy widespread support: (a) competition in 
business is a spur to efficiency, enterprise and innovation; and (b), 
organised restraints on business competition facilitate co-operation 
by business firms which can promote research and also improve 
efficiency by the more rapid dissemination of technical and com- 
mercial knowledge. The first proposition is standard equipment in 
the armament of the Registrar of Restrictive Agreements in his suc- 
cessive duels in the Restrictive Practices Court. The second pro- 
position has frequently been deployed, with some success in a few 
cases, by his opponents, the defenders of particular restrictive 
agreements. It was not, however, until the two recent cases, con- 
cerning permanent magnets and standard metal windows, respec- 
tively,? “that the second proposition was in the forefront of the 
proceedings. In both cases the court decided (i) that collaboration 
had been (and was likely to continue to be) productive of specific 
and substantial benefit to consumers; (ii) that the collaboration 
and the benefits would be materially reduced if restrictions on price 
competition among the collaborating firms were to be terminated; 
and (iii) that the benefits derived from collaboration outweighed 
any detriments to consumers flowing from the price restrictions. 
In the Permanent Magnet case collaboration yielded the benefits 
“ summarily described as the availability to the purchasing public 
of improved magnets from a wider field of manufacturers and 
generally more, quickly, and sometimes at lower prices than would 
otherwise have been the case.”?® Here the collaboration took the 
forms of collectively organised research and the interchange of 
research findings secured by individual efforts. In the Metal Win- 
dow case there was mutual exchange among the firms “ of informa- 
tion as to their costs of manufacture, their respective operational 
times for processes of manufacture, their technical developments, 
and, to use a word which must now reluctantly be accepted as part 
of the English language, their ‘ know-how °”; and it was held 
“ that the effect of the full and detailed exchange of information 


1 See Re Water-Tubs Boilermakers’ Agreement (1050) L.R. 1 R.P. 285 at 
p. 342; and Re Black Bolt and Nut Association's Agreement (1960) L.R. 2 
R.P. 50 at p. 87; but comp, re Re Associated Transformer Manufacturers’ 
Agreement (1961) L.R. 2 R.P. 205 at p. 840; and Re British Bottle Associs- 
tron’s Agreement (1961) L.R. 2 R.P. 846 at p. 889. 

2 Re Permanent Magnet Association’s Agreement (1962) L.R. 8 R.P. 119; Ee 
Standard Metal Window Group's Agreement (1962) L.R. 3 R.P. 198. 

s (1962) L.R. 8 R.P. 119 at p. 164. p 
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has been in a substantial degree to reduce or contain the costs of 
the manufacturing members of the group.” * 

It is not the purpose of this note to attempt to assess the 
specific results of inter-firm collaboration in the two industries. 
For present purposes, it is accepted that collaboration in each case 
has been (and will, if continued, be) fruitful. The note is con- 
cerned with other aspects of the two judgments. 


In the Permanent Magnet case the court found that the technical 
collaboration would be largely discontinued if the price agreement 
were struck down. Evidence was given to this effect. Moreover, 
the court quoted, with apparent approval, from an earlier decision: 
“ We think that it is right to say that co-operation of this kind 
[i.e., technical co-operation and joint research] has been fostered 
by the absence of price competition, since it is only human nature 
to be more reluctant to impart ‘ know-how °’ to a competitor who 
may use it to undercut.” © On the other hand, one may suggest, it 
is also part of ‘‘ human nature ” for those in charge of business 
firms to take into account other presumed consequencgs of a 
diminution in collaboration, especially where one of these would be 
to hasten their own business decline. It was stated on behalf of 
the association that ‘ technical improvements are the lifeblood of 
this industry ’’; that, without collaboration, the firms individually 
“ are not large enough to be able to maintain on their own the state 
of technical efficiency required to compete against, for example, 
Philips of Eindhoven ”; and that ‘‘ the British industry depends 
for its survival on keeping abreast of its foreign competitors in the 
sphere of technical efficiency.” € The court itself observed: ‘* Indi- 
vidually, the members could not hope to match what their overseas 
competitors can put into research. Under their co-operative system 
they can and have so far, with one serious lapse . . . , managed 
since the early thirties to keep well in the running.” 7 

Thus it would seem to have been found that the discontinuation 


« (1962) L.R. 8 R.P. 198 at pp. 202 and 280. The Monopolies Commission, in a 
report published in 1956, concluded that the Metal Window Association's 
common price scheme did not operate against the public interest; it had 
“ certain advantages and we do not find any overriding objection to it.” 
“ We accept the M.W.A’s contention that its methods of pricing, together with 
the exchange of costing and technical information, have Taine towards 
reducing its members’ costs.’’ The Commission, however, thought the Associa- 
tion’s claims of cost-reduction were exaggerated in some respects. “A great 
deal of what has been done through the T asociation might have been achieved 
by indvidual manufacturers in competition with one another. We note in 
this connection that an independent manufacturer has been able since the war 
to build up a substantial and profitable business at prices not higher than the 
Association's.” (Report on the Supply of Standard Metal Windows and Doors, 
1056, Chap. 10.) At the time of this inquiry, Crittalls, the largest firm and 
one of the lowest-cost firms, was still a party to the price-fixing and technical 
exchange arrangements. It withdrew in 1909. 

5 (1962) L.R. 8 R.P. 119 at p. 165, quoting from (1960) L.R. 2 R.P. 50 at p. 87. 

- © (1962) L.R. 8 R.P. 119 at pp. 189, 141 and 140. 

T Ibid. at p. 168. 
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or serious diminution of their collaboration would seriously injure 
each of the co-operating firms, both at home and abroad. One 
would have thought that, precisely where co-operation had been 
highly successful and productive and where the members of .the 
co-operating group were exposed to serious threats to their long- 
term position, the co-operation would not be given up lightly.’ 
Thus much would seem to depend on how much competition there 
would be if the price restrictions were abandoned: big gains from 
technical collaboration are not likely to be sacrificed unless there is 
great provocation (in the form, here, of intense price competition). 
The judgment, however, barely touches on the nature of the com- 
petition likely to occur in the absence of the price restrictions. The 
court noted that without the price restrictions “‘ some members 
could and would be able to afford to sell some magnets at lower 
than the association’s minimum prices.” ° The prevention of these 
price reductions was deemed not to constitute a serious detriment 
to users flowing from the restrictions because the prices generally 
were held to be “ not unreasonable.” 1° Now if, as seems likely in 
the context, this latter finding is to be interpreted to mean that 
unrestricted competition would not affect the level of prices of 
magnets in general (as distinct from the prices of some of the many 
types of magnet), i.e., if price competition would be absent or 
weak, it is not easy to see why the technical collaboration should 
be imperilled by the removal of the price restrictions. (If, on the 
other hand, the ‘‘ reasonableness ” of the agreement prices is com- 
patible with significant price competition in the absence of the 
agreement, would the detriments flowing from the agreement be 
as light as the judgment suggests? 11) 


8 Compare Re Associated Transformer Manufacturers’ Agreement (1961) L.R. 2 
R.P. 205 at p. 841: "But if the parties are quite certain that a degree of 
co-operation on these lines must substantially improve the prospects of 
obtaining export orders, we consider that co-operation to that degree will 
probably survive, despite a state of price competition in the home market.” 
In the Metal Window case, it was reported that Crittalls, though not a 
member of the price-fixing arrangements, nevertheless collaborated with the 
group in ‘‘ measures directed towards strengthening the industry as a whole, 
particularly with reference to its continuing competition with wood windows "’ 

((1962) L.R. 8 R.P. 108 at p. 206). 

(1962) L.R. 8 R.P. 110 at p. 178. 

10 Ibid. at p. 178 et seq. 

11 The following information is to be found in the judgment on features which 
may have some bearing on the likelihood of severe price competition. The 
members of the association accounted for about three-quarters of U.K. produc- 
tion. There were 12 firms in the association, of which four were responsible for 
about three-quarters of the association's output. The firms were not all 
interested in each of the many kinds of magnet. There were large differences 
among the firms as regards the proportion of their total trade represented by 
the trade in magnets. On transactions resulting from particular inquiries by 
customers, two or three was the commonest number of firms interested in a 

rticular inquiry. ‘‘It was clearly established that purchasers of magnets 
ike to have two or more current alternative sources of supply so as to 
against pay So tage in supply.” ‘‘ The members of the association all know 
each other fairly intimately, . . . due in part no doubt to their concentration 
ım Sheffield and their limited numbers. ...'' (Ibid. passim.) 
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It is possible to argue that continued technical collaboration 
would itself intensify price competition in the absence of the price 
restrictions. However, it is certainly not axiomatic that such 
collaboration would have this effect. It is not self-evident that 
competition among firms which have access to a common pool of 
knowledge about processes and products will be more severe than 
where each firm tries to develop competitively and in secrecy its 
own processes and products. Collaboration on technical matters 
may also lay the foundation for non-registrable arrangements such 
as price-reporting or open-price agreements which would moderate 
competition, especially where the number of competitors is small. 
The judgment does not refer to the possible effects of technical 
collaboration on price competition. 

Reference has been made above to the finding that in general 
the prices charged by the association were “f not unreasonable,” 
with the implication that in this respect there was therefore no 
detriment to consumers. One would have thought that it is irrele- 
vant, when considering the detriments flowing from a price restric- 
tion, whether the agreement prices are ‘f reasonable ” or not, unless 
“ reasonable prices ” are synonymous with “‘ prices in the’ absence 
of the restriction.” Other things being equal, consumers are worse 
off where the agreement keeps prices higher than they would other- 
wise be; and this is so whether or not the prices are deemed to be 
reasonable according to some other yardstick. In the present judg- 
ment the meaning of “ reasonable ” is not altogether clear. The 
conclusion that the prices in general were “‘ not unreasonable ” was 
supported by reference to several features of the industry. However, 
situations are readily conceivable in which, though each of these 
features was present, a material reduction in prices would be possible 
in the absence of the price restrictions.” 

Generally, preoccupation with the question of ‘ reasonable- 
ness ” of prices may distract attention from what, it is submitted, 
is the major issue—the effect on prices of an agreement.’* More- 
over, where “ reasonableness ” is judged by standards other than 
the (expected) level of prices in the absence of the agreement, para- 
doxical results may follow. Thus a situation is conceivable where a 


12 The court referred to data relating to the average rate of profit on capital in 
the industry, the entry of new competitors into the industry, prices quoted by 
foreign firms, the quantity of imports, and the export prices of TE. firms. 
(The last-mentioned circumstance—that members of the association sold abroad 
‘tin general" at the same prices as at home—may seem to contradict the 
statement in the text, above. However, prevailing export prices serve as & 
floor to home prices only where additional quantities of all or most types of 
the product can be sold in export markets at the prevailing prices. There is no 
information in the present judgment pertaining to the price elasticity of foragn 
demand for U.K. permanent magnets.) 

13 In Re Water-Tube Boilermakers’ Agreement (1959) L.R. 1 R.P. 285, the court, 
in determining whether detriments were present, did not refer to the reason- 
ableness of the prices fixed, but focused its discussion directly on the effect of 
the agreement on prices (at p. 846). 
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price agreement is found to keep prices lower than they would 
otherwise be, and yet where the prices are ‘‘ unreasonable ” accord- 
ing to some of the criteria applied by the court in the present case. 
It can surely not be intended that in such a situation the “ unrea- 
sonable ” prices are detrimental to consumers, who would be worse 
off if the restrictions were to be removed. 


Some of the points taised above apply also to the judgment in 
the Metal Window case. This judgment, however, differs from the 
other in that it includes a fairly lengthy consideration of what was 
likely to happen to prices if the price restrictions, and with them the 
technical co-operation, were to be abandoned. 

The members of the association (the “‘ group ’’) supplied about 
two-fifths of the total output of metal windows. Independent firms, 
including the largest firm in the industry (Crittalls), supplied the 
rest. Metal windows were also in competition with windows made 
of wood. ‘‘ There is strong and continuing competition between the 
two kinds of windows, wood and metal, and ... this must tend to 
keep down the prices of both kinds.” Crittalls and some other 
former members of the price agreement were “in quite intensive 
competition with the members of the group ”; and some other 
independents ‘‘ provide further competition with both the group 
and Crittalls.”” ‘*‘ There has been at all times keen price competi- 
tion, affecting each member of the group; the price competition 
from wood windows and from manufacturers of standard metal 
windows outside, first, the association, and, latterly, the group.” 4 

Given this picture of significant price competition in the metal 
window industry despite the price agreement,?* one may well ask 
whether the efficiency of the members of the group is of any con- 
cern to users. If the cessation of the agreement were to reduce 
their relative efficiency and raise the costs of members of the group, 
this would reduce their profits: but why should it raise the price of 
metal windows, given the availability of alternative (and 
unaffected) sources of supply of metal windows and of close substi- 
tutes? At one point the court seems to have thought along these 
lines, that is, that the group could not raise prices by its own 


14 (1962) L.R. 3 R.P. 198 at pp. 201, 206 and 286. 

15 An economist reading the judgment may have some questions about the 
severity of the price competition. These arise partly from some of the analysis 
presented by the court (vide infra). They also arise because of references to 
certain pricing arrangements of the group (concerning gross profit loadings on 
““anpopular '’ of window designed to divert demand to the ‘ popular ” 
types, and the delivered-price basis of the pricing system). These arrange- 
ments suggest that the group's structure of prices was such that certain classes 
of business (¢.g., the sale of the ‘‘ unpopular '’ lines) were more profitable 
than others, and so created especially attractive opportunities for independent 
competitors to undercut the group. If price competition had been sharp, 
would these opportunities not have been taken, and the arrangement 
undermined ? 
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actions: “ We think that the principal factor in the past, in the 
fixing of prices by the group, may be said to have been the normal 
factor of what the market will stand, in the light of the existing 
competition among manufacturers of standard metal windows and 
of wood windows. ‘There is no doubt that for some time past 
members of the group have been dissatisfied with the profit margins 
obtained. They would have liked to increase prices. They have 
not done so. Why not? Because of market conditions. The com- 
petition between makers of wood windows, makers of metal win- 
dows who are outside the group, and the manufacturing members 
of the group is keen and effective. None of the three sections can 
increase its prices as and when it pleases; prices have to be com- 
petitive.” But the judgment continues along different lines. 
‘‘ Perhaps this is another way of saying that prices cannot exceed 
what the market will bear; but what the market will stand is deter- 
mined by several factors, one of which is the influence in terms of 
costs and prices of companies in the group. It is, in this context, 
that, in our view, co-operation. between group members to reduce 
costs has been of benefit to purchasers of windows. Because, as 
we believe, the group scheme has kept costs lower than they would 
otherwise have been, members of the group have been and are more 
effective competitors in the market for windows, and prices have 
been and are probably lower as a result than would otherwise have 
been the case. In other words, without the greater efficiency, 
reflected in lower costs, which the group scheme promotes, member 
firms could not have offered the prices they have done and the 
tendency would have been for the prices of all windows (wood and 
metal) to be higher.” 1° 

Thus the court, having stated that the group could not raise 
its prices because the market would not stand it (i.e., competition 
would not allow it), has followed this by implying that the group 
could raise its prices (i.e., competition would allow it) where the 
group members’ costs were to rise relatively to the costs of other 
suppliers. This apparent contradiction is puzzling; and the court 
does not resolve the puzzle. There is no explanation why the inde- 
pendent suppliers of metal and wood windows would check the 
group when its costs had not risen, but would not check it when its 
costs (but not theirs) had risen. Perhaps the court intended to 
imply that the relative rise in their costs would so weaken the 
members of the group that a monopoly or near-monopoly structure 
would emerge, in which prices would eventually be raised mono- 
polistically. Later the court does in fact state that the members 
of the group would “ be weaker competitors in the long run.” * 
But the judgment does not specify this train of events (i.e., 
weakening of some competitors and the consequential emergence of 


18 Ibid. at p. 287. 
17 Ibid. at p. 240. 
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monopoly); and, as has already been seen, it postulates a different 
causal sequence. If, as stated by the court, all manufacturers, 
including the manufacturers of wood windows, were to raise their 
prices when the members of the group raised theirs, ceteris paribus 
the group’s relative share of the market for windows would be 
unaffected, and the firms in it would not be “* weaker ” as com- 
petitors. It is only where the increase in costs of members of the 
group could not be passed on to consumers in the form of higher 
prices (because of the strength of independent competition from 
firms not subject to cost increases) that they would tend to become 
‘* weaker competitors in the long run.” Thus the reader of the 
judgment is left with conflicting impressions of the nature and effects 
of competition in the industry. 
B. S. Yamey. 


Common Law MARRIAGES AND THE PRINCIPLE OF VALIDATION 


In Merker v. Merker 1 the parties were married in Germany in April 
1946, both being domiciled Poles serving in the First Polish 
Armoured Division, which was then stationed in Germany as part 
of the Allied Army of Occupation. The ceremony was performed 
in accordance with the rites of the Roman Catholic Church in a 
local parish church by the Polish priest who was chaplain of the 
husband’s unit, but the formal requirements of German law were 
not complied with inasmuch as no registrar had participated in the 
ceremony. The marriage was subsequently registered with the local 
registrar by the husband, but neither he nor the wife was present 
on this occasion. In the following October the husband treated the 
wife with cruelty and she left him. When she refused to be 
reconciled the parties agreed that steps should be taken to put an 
end to the marriage and, in February 1947, a suit was instituted 
in the appropriate German court for a declaration of nullity on the 
ground that the lew loci had not been complied with. In March 
1947, that court wrongly declared the marriage to be a matri- 
monium nullum—a Nichtige Ehe, to use the correct German legal 
terminology. What it should have done was to have declared the 
marriage to be a matrimonium non ewistens, or, to use the German 
legal expression, to be a Nicht-Ehe,? inasmuch as no registrar had 


1 [1962] 8 W.L.R. 1889; [1962] 8 All E.R. 928. 

2 A Nioht-Ehe is one having no legal consequences, though the German courts 
may, if asked, declare such a marriage to be non-existent. Such declarations 
merely recognise the pre-existing legal state of affairs. In the case of a 
Nichttge Ehe, however, the judgment of a court of competent jurisdiction is a 
prerequisite for its annulment. Suits for dissolution and for declarations that 
the marriage is Nicht-Ehe or Nichtige Ehe are brought in the same German 
courts, so there is no question here of the suit having been brought before the 
wrong court. 

It is obvious from the above that the registration of the marriage could 
have no legal effect: no registrar could properly convert a Nicht-Hhe into a 
Nichtige Ehe, a fortiori, much less into a valid marriage, but there is no, 
explanation of the registrar’s conduct. 
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co-operated in its celebration. In consequence of this error of 
classification—which appeared on the face of the judgment of the 
court—the resultant decree would be regarded as a complete nullity 
throughout the German courts. 

The wife came to England later in 1947 and, having resided 
there ever since, instituted the present suit in order to ascertain her 
status. Leave was given to dispense with service upon the husband 
as his whereabouts were unknown, but the wife and the Queen’s 
Proctor were represented. Sir Jocelyn Simon P. had, therefore, 
first to decide whether the parties had been validly married in the 
eyes of English law. He was able to hold, following in particular 
Tacszanowska (orse. Roth) v. Taczanowski? and Kochanski v. 
Kochanska,* that the marriage, despite its formal invalidity by 
German law, was a valid common law marriage, English law being 
applicable as the lex fori even though the parties were entirely 
unconnected with English law at the time of their marriage. This 
is, of course, perfectly unobjectionable since it is beyond doubt that 
the parties were members of, and, indeed, within the lines of, an 
army of occupation—so long as one has no objections to the exten- 
sions to the concept of the common law marriage that these two 
authorities have warranted. Having decided that, in the eyes of 
the English court at any rate, the parties possessed married status, 
his lordship had to turn to the matter of the German nullity decree 
in order to see what effect, if any, it had on the parties’ status. He 
was in no doubt whatever that the German court was competent 
according to German law to declare the marriage Nichtige Ehe or 
Nicht-Ehe or, for that matter, to dissolve it. He was also satisfied 
that it was a court of competent jurisdiction in the international 
sense, since the marriage had been celebrated in Germany.’ The 
question then was: Could he accept the actual decision of that 
court as being conclusive despite the error on the face? If he 
could, then, there being no suggestion of fraud or contrariness to 
natural justice attaching to the obtaining of the decree, he would 
be able to recognise it as showing that the wife did not possess the 


3 pe P. 801 (0.A.); see Lipstein (1987) C.L.J. 126; Blom-Cooper (1957) 20 
-L.R. 641; P. B. Carter (1957) 88 B.Y.I.L. 88 and, for especial adverse 

comment, Cheshire, Private International Law (6th ed., 1961), pp. 844-847; 
Cohn (1058) 7 I.C.L.Q. 687 at p. 647. And see generally Andrews (1959) 22 
M.L.R. 896. 

958] P. 147 (Sachs J.); see Webb (1968) 21 M.L.R. 90, especially at p. 94. 

aszarewios (orse. Fadanellt) v. Lazarewics [1962] P. 171 was held to be dis- 
tinguishable from the present case on the ground that the husband there had 
not married as a m er of, or within the lines of, the army of occupation in 
Italy but rather as an ordinary sojourner in Italy subject to Italian law. 
This application of the Travers v. Holley doctrine ([1953] P. 246 (C.A.)) 
would appear to be in order only if it is correct to assume, as the learned 
President did, that Ross Smith v. Ross Smith [1962] 2 W.L.R. 888 (H.L.) 
still allows an Tagish court to annul a void marriage on tho sole ground that 
it was celebrated here. Quasre what would have the position been had the 
e present marriage for some reason been Nichtige Ehe and had wrongly been 

declared Nicht-Ehe? 


~ 
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status of married woman. There is a long line of authorities ° 
which would permit his lordship to refuse to hear evidence that the 
German court had mistaken its own law and thus granted a decree 
which was a nullity, but it was argued that they could not apply 
where the marriage was a common law marriage because if the lex 
fort were the appropriate law to validate foreign marriages which 
did not comply with the lew loci, an English court ought to refuse 
to recognise a decree of the forum loci celebrationis since the latter 
court must irretrievably hold the marriage to be not valid inasmuch 
as it would have no reason to apply the English common law. 
Hay v. Northcote’ was prayed in aid of this contention, but his 
lordship was well able to distinguish it, pointing out that there was 
here no English statute requiring him to hold that there was a 
valid marriage despite the German decree. It was also argued in 
this behalf that what the German court had annulled was the 
marriage constituted by the German ceremony and not the English 
common law marriage. This objection was disposed of by pointing 
out that a nullity decree, even if pronounced on the ground of lack 
of formality, operates, not on the ceremony, but on the parties’ 
status by declaring that the ceremony did not give rise to the status 
of marriage in the parties thereto. A third argument was to the 
effect that the wording of the German decree showed that it pur- 
ported to annul the marriage as failing to comply with German (or 
Polish) law and that it was therefore open to his lordship to consider 
the fact that the German court had never entertained the possi- 
bility of the marriage being valid in the eyes of English law despite 
its invalidity by German law. His lordship very properly declined 
to accept this invitation to reopen the German proceedings, pointing 
out that in the case of a judgment in rem it was axiomatic that not 
only the parties but also everybody else was precluded from bring- 
ing fresh litigation in consequence of a new view of the law thought 
to be applicable to the case. 

Given that one can swallow this far-flung acceptance of the 
principle of validation there is no doubt that one must applaud the 
justice of this decision. If the road to justice be at times devious 
and tortuous one may console oneself with Holmes’s saw that the 
life of the law is not logic, but experience. 

A further interesting common law marriage case is to be found 
in Preston (orse. Putynski) v. Preston (orse. Putynska) (orse. 
Basinska).° The parties’ marriage had again taken place in Germany 


© Pemberton v. Hughes [1889] 1 Ch. 781 clearly settles this and explains the 

apparent paradox that a decree may have greater efficacy outside the country 

of the foram which granted it than within it. And see Dogliont v. Crispin 

0909) L.R. 1 H.L. $1 3 at p. 816; Oastrique v. Imrie (1870) L.R. 4 H.L. 414 
obo} 3 ¢ ae Case Per A.C. 641 at p. 659. 


potay ha oe ue with Thynne v. Thynne [1955] P. 272 (0.A.) and Russ v. 
Russ 962] 2 W.L.B. 708 (C.A). 3 
» [1962] 8 W.L.R. 1401; [1062] 8°All E.R. 1057. 
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—in 1945—and, though celebrated by an episcopally ordained 
priest, was again invalid. The ceremony took place in the open air 
in a camp at Northeim—the same camp indeed in which the parties 
in the Kochanski case *° had lived—where the parties were living. 
The parties were Poles and the husband was a member of the 
Polish forces. He was not, however, a member of the forces in 
belligerent occupation of the particular part of Germany, though 
Cairns J. found that he might properly be described as a member 
of a category of persons who might be said to be “ associated with 
the occupying forces ” because he was under military orders once 
he arrived in the camp and was undergoing military training there 
under Allied protection for purposes relating to the occupation of 
conquered territory in Germany or elsewhere. The parties having 
later become domiciled and resident in England, the question now 
arose whether they were validly married. His lordship held that 
they were, observing that it would be unfortunate if the validity of 
the marriage had to depend on the exact nature of the serviceman’s 
duties or on his individual relationship with the local populace or 
on the place of celebration being within an area occupied by troops 
of his own army rather than those of an army allied thereto. He 
found support for his conclusion in the statement of the learned 
President in the Merker case that the Taczanowska decision was to 
be confined to “‘ marriages within the lines of a foreign army of 
occupation (which constitute so to speak an enclave within which 
it is reasonable to hold that the local law has no applicability), or 
of persons in a strictly analogous situation to the members of such 
an army such as members of an organised body of escaped 


prisoners of war.” ** 
P. R. H. Wess. 


ACCEPTANCE OF Goops: A New ZEALAND VIEW 


Tre effect of sections 84 and 85 of the Sale of Goods Act, 1898, 
particularly outside the field of c.i.f. contracts, is controversial, and 
in some respects obscure. This makes all the more welcome the full 
examination of the problem by Richmond J. of the Supreme Court 
of New Zealand in Hammer and Barrow v. Coca-Cola." 

The facts of the case were that the plaintiff company, carrying 


10 Supra. Probably the same priest celebrated the marriage in that case as in 
this, and within a week of one another. Bachs J. found the camp to be a 
displaced person's camp run on para-military lines, whereas Cairns J. con- 
sidered it to be a military one. In the Kochanski case, it will be remembered, 
the marriage was celebrated not in the camp as here, but outside it. In this 
case the parties had also held themselves less aloof from the local German 


1 


rary 


pulace. 
Figea 8 W.L.R. at p. 1805. In so far as the marriage might in the present 
case have been valid by the parties’ domiciliary law olisb), Cairns J. con- 
sidered that that law had no application. In the Merker case evidence was 
"i iven to the President that the marriage was invalid by Polish law. 
1 i963] N.Z.L.R. 728. 
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on business in Christchurch, sold 200,000 yoyos, each bearing the 
slogan ‘‘ Drink Coca-Cola Ice Cold,” to the first defendants, the 
Coca-Cola Export Corporation, for use in an advertising campaign. 
Coca-Cola resold 85,000 of these yoyos to the Northern Bottling 
Company, and asked the plaintiffs to send the yoyos direct to 
Northern Bottling’s premises in Auckland. Of the 85,000 yoyos 
sent to Auckland, 80 per cent. were unsatisfactory, either in 
appearance or in the more important fact that they would not run 
freely down the string. Coca-Cola sought to rescind the entire con- 
tract, and to reject the yoyos actually sent to Auckland. The 
plaintiffs claimed damages for breach of contract. 

On the question of the right to rescind the contract in futuro, 
Richmond J. adopted and applied * the test laid down by the Court 
of Appeal in Maple Flock Co. v. Universal Furniture Products 
(Wembley), Ltd., and held that the defendants had that right. 
The ratio quantitatively which the breach bore to the contract as a 
whole was “‘ very considerable ”; the breach had occurred at an 
early stage in the performance of the contract and there was no 
evidence that improvements could be made speedily; and in the 
light of the expense of the advertising campaign, and its importance 
from the point of view of prestige to the defendants, they were 
justified in declining to take the risk of further unsatisfactory 
deliveries. 

The more difficult question was whether the yoyos already sent 
to Auckland could be rejected; the plaintiff argued that the right to 
reject had been lost by acceptance within section 85 of the Sale of 
Goods Act, 1898 (re-enacted as section 87.of the Sale of Goods 
Act (N.Z.), 1908). This provides that a buyer is deemed to have 
accepted the goods the subject of a contract of sale in three situa- 
tions, the two relied upon being “‘ When the goods have been 
delivered to him, and he does any act in relation to them which is 
inconsistent with the ownership of the seller, or when after the lapse 
of a reasonable time, he retains the goods without intimating to the 
seller that he has rejected them.” 

The question of what time is reasonable is always one of fact 4 
and in this case it was found that rejection had taken place within 
a reasonable time. 

In support of the first alternative, counsel relied on E. & S. 
Ruben, Ltd. v. Faire Bros.” In that, as in the present case, the 
seller sent the goods at the buyer’s request to the sub-purchaser’s 
premises. Hilbery J. held ë that in such a case the delivery to the 
buyer must be deemed to have taken place as soon as the goods 
were set aside against the contract, and that their subsequent 
dispatch to the sub-purchasers was an act inconsistent with the 


2 At pp. 7125-727. 3 [1934] 1 K.B. 148. 
4 Bale of Goods Act, 1898, s. 56. 

5 [1949] 1 K.B. 254; [1949] 1 All E.R. 217. 
o At pp. 259, 218, respectively. 
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seller’s ownership. The buyer had thereby deprived himself of the 
right to reject, despite his having had no opportunity to examine 
the goods. The result of this case seems to have been generally 
accepted as hard but inevitable in the light of the decision in 
E. Hardy & Co. (London) v. Hillerns & Fowler’ that the provi- 
sions of section 84 of the 1898 Act, allowing the buyer a reasonable 
opportunity for examination, must be read subject to section 85. 

Richmond J. sought to distinguish Ruben v. Faire Bros., 
examining first the suggestion made by Professor Gower ® that 
‘‘ delivery to him ” in section 85 might still be held to mean 
delivery to the place of examination, and that it could have been 
argued in Ruben v. Faire Bros. that the examination of the goods 
was to take place at the sub-purchaser’s premises. In addition to 
Professor Gower’s point that this view of ‘* delivery ’’ was the basis 
of the judgments in Hardy v. Hillerns & Fowler ® His Honour 
referred to Benaim & Co. v. Debono 1° where the Judicial Com- 
mittee seems to have considered only acts taking place after the 
arrival of the goods at the place of examination in Malta. But 
the highly strained meaning given to the phrase “ delivery to 
him ” by this argument scarcely accords with section 82 (a of the 
Act, providing that delivery to a carrier is prima facie delivery to 
the buyer, nor with section 62 (1) where ‘‘ delivery ” is defined as 
the voluntary transfer of possession.1? These considerations led 
Richmond J. to reject the argument, and to hold * that delivery 
took place in the present case in Christchurch when the goods were 
handed over to forwarding agents, for dispatch to Northern 
Bottling. 

Secondly, Richmond J. examined the meaning of the phrase 
“an act... inconsistent with the ownership of the seller.” “He 
again referred to the views of Professor Gower, quoting at some 
length his argument ** that a mere sub-sale would not be a suff- 
cient act, and that there had to be some physical dealing with the 
goods themselves. He also considered the obiter dictum of Devlin 
J. in Kwei Tek Chao v. British Traders & Shippers, Ltd.” that in 
a c.i.f. contract, where the seller has parted with the documents of 
title, and the property has thus passed to the purchaser, the seller’s 
remaining rights of ownerships consist in the right, in the event of 
rejection, ‘f to have the goods physically returned to him in the 


928] 2 K.B. 490. 
t (1949) 12 M.L.R. 868. 
P But Bankes L.J. seems to have considered the place of examination to be 
completely irrelevant: [1928] 2 K.B. 490 at pp. 496-497. 
10 feet] A.O. 614. 
t see ibid. at p. 620, where reference is made to the performance of the 
contract by ‘‘ the Helive of the goods on board ship at Gibraltar.” 
12 See per Devlin J. in Kwei Tek Chao v. British Traders ¢ Shippers, Ltd. 
1054] 2 Q.B. 459 at p. 486. 


13 set N.Z.L.R. 780. 
14 (1949) 12 M.L.R. 870. 
2 Q.B at 
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place where the examination has taken place without their being 
dispatched to third parties °”; such dispatch being, presumably, 
from the place of examination. 

In the present case, no property had passed to the purchaser, as 
the goods delivered did not correspond with the description in the 
contract 1°; so the particular difficulty which faced Devlin J., that 
of giving a meaning to the phrase ‘‘ ownership of the seller ” "when 
he had parted with the property in the goods, did not arise. None- 
theless, Richmond J. held, in effect, that even when the legal pro- 
perty does not pass, the seller, by parting with the goods themselves, 
restricts his rights of ownership to the single right, should the goods 
be rejected, to have them physically returned to him at the place of 
examination. Accordingly, it is only an act which is inconsistent with 
this particular right which can amount to acceptance of the goods. 
It would seem, therefore, that there will only be acceptance if there 
is a physical removal of the goods trom the place of examination, or 
their consumption or such other physical dealing with them as 
prevents their return in substantially their original condition. 

Applying these views to the facts of the case before him, Rich- 
mond J. found that the contract contemplated the premises of the 
sub-purchaser, Northern Bottling, as the place of examination; this 
meant that the dispatch of the goods to those premises could not 
be inconsistent with the seller’s right to have the goods returned to 
him there, and did not, therefore, amount to acceptance. The only 
yoyos which were accepted were some dispatched from those pre- 
mises to retailers, and some others treated in various ways by 
agents of the purchasers to improve their performance. 

Richmond J., in short, rejects the view that delivery does not 
take place until the goods reach the place of examination, but the 
restricted meaning he gives to the seller’s ownership has the same 
effect, of preventing the movement of the goods to that place from 
amounting to acceptance, and also limits acceptance to physical 
dealing with the goods. 

This argument was not put forward in Ruben v. Faire Bros. but, 
in any case, Richmond J. felt able to distinguish that case on 
another ground. He emphasised the finding of Hilbery J. reported 
in the All England Reports," but not in the official series, that the 
dispatch of the goods in that case was ‘‘ undertaken by the plain- 
tiffs on behalf of the defendants, as a matter of business courtesy, 
not as a matter of contractual obligation.’ In the Coca-Cola case, 
on the other hand, delivery to the bottling companies was a term 
- of the contract. That being so, Richmond J. took the view that 
while in Ruben v. Faire Bros. the dispatch was an act of the buyer, 
through the agency of the seller, in the Coca-Cola case the dispatch 
was effected by the vendors acting solely in their own capacity as 


962] N.Z.L.R. at p. 781. 
7 [1949] 1 All E.R. 216, 217. 
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vendors.4® Section 85 requires the act to be an act of the pur- 
chaser, so where such a finding is possible, its operation will be 
excluded. 

The position of the parties prior to the rejection is also briefly 
conaidered. As the goods did not correspond to the description in 
the contract, no property passed to the buyer, and consequently 
none to the sub-purchaser. His Honour also considered the matter 
on the level of possession, taking the view that ‘‘ any possession of 
the goods on the part of Northern Bottling must be regarded as 
subject to the exercise by Coca-Cola of its rights of examination and 
rejection.” 1° This notion of ‘‘ conditional possession,” though 
neatly analogous to the conditional property discussed in the c.i.f. 
cases,?° threatens alarming complexities. What if Northern 
Bottling, not having paid for the goods, resold to some further 
party? Could that party rely on section 25 (2), relating to the 
passage of title by a buyer in possession? Is the right to defeat the 
conditional possession by rejecting the goods one of the mysterious 
* other rights ” of the original seller referred to in that section? 7 
Is it meaningful, in any case, to speak of conditional possession? 
It seems, with respect, an unnecessary notion, out of pldce in a 
branch of the law which ought to bear some resemblance to com- 
mercial realities. 

Until such time as the relationship of sections 84 and 85 receives 
the attention of Parliament—and the Law Reform Committee’s 
recent report ** gives some hope that this may not be too long post- 
poned—assistance from other jurisdictions in weakening the tyranny 
of section 85 deserves a welcome. This is the effect of Hammer and 
Barrow v. Coca-Cola in so far as it makes clear that the limited 
meaning of the seller’s ownership is no peculiarity of c.i.f. con- 
tracts; and by confining Ruben v. Faire Bros. to its own particular 
facts, it seems, too, to add weight to the authorities for the proposi- 
tion that an act inconsistent with that ownership must be a physical 
dealing with the goods. On both points this represents an advance. 


Davip McCiean. 


Tue DECLINE oF A CuAmM FoR Damaces: A Moran Tare 


Bridge v. Campbell Discount Co., Ltd.’ is a disappointing, since 
inconclusive, case. The interpretation placed by the House of 
Lords upon the facts and the pleadings was such as to render 


18 che N.Z.L.R. at p. 781. 


20 ee BT ot Tek Pie v. aal Traders & Shippers, Ltd. [1954] 2 Q.B. 459 at 
et 8 
a1 a Gh Abi, Bale of Go of Fa, Ta ed. (1957), p 
Innocent Misrepresentation : Cmnd. tea, oy 15. 
a e968] A.C. 600. 
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unnecessary any final decision on the vital point raised in the 
Court of Appeal.? 

The hire-purchase agreement provided that if the agreement 
were terminated then, inter alia, the hirer would pay all arrears 
of hire rent due and unpaid at the date of termination together 
with interest and, ‘‘ by way of agreed compensation for depreci- 
ation,” a sum sufficient to make the rentals paid and payable equal 
to two-thirds of the hire-purchase price. The agreement also 
provided that the hirer could terminate the hiring by notice of 
termination in writing. What happened was that, after paying 
the first instalment, and before the second was due, the hirer 
wrote to the owners saying that, owing to unforeseen personal 
circumstances, he was sorry but he would not be able to pay any 
more instalments. He asked the owners when and where he 
was to return the vehicle. In his letter he said he was sorry 
about what he had to do but he had no alternative. He then 
returned the vehicle to the dealer. 

The issue which decided the case in the House of Lords was 
whether the hirer, by writing this letter, ended the agreement by 
notice $n writing, or, by his return of the vehicle to the dealers 
before the owners had replied to him, broke the contract of hire- 
purchase. In the county court the owners’ action was based upon 
the return of the vehicle. The majority of the House held that the 
hirer had wrongfully repudiated the agreement by returning 
the vehicle. With this interpretation of the facts one learned 
writer on hire-purchase law has already disagreed.* To the present 
writer this interpretation seems to be based on a somewhat sophisti- 
cated view of the intentions and conduct of the hirer.t What 
the hirer probably meant to do by his letter was to give the 
required notice under the appropriate clause in the agreement. 
His return of the vehicle was probably nothing more than the act 
of an honest man. 

However, the decision that the agreement was broken, which 
permitted the House of Lords to apply the doctrine of penalties, 
may have stemmed from the desire to relieve the hirer from the 
onerous provisions of the clause dealing with compensation for 
depreciation. Morally speaking, such a desire is laudable: but, 
if the consequences of its fulfilment are both contrary to common 
sense and principle and an encouragement to the making of illogical 
and contradictory decisions, then such an approach to the problem 


3 poet 1 Q.B. 445: on which see G. H. L. Fndman (1961) 24 M.L.R. 
7510. 


8 Goode, Hire-Purchase Law and Practice (1962) at pp. 157-158. Cf. Goulston 
Discount Co. v. Harman [1962] 4 C.L. 420a, where a letter from a hirer was 
held to terminate an agreement. 

4 In the pleadings the hirer admitted termination of the agreement by the 
return of the vehicle: but the pleadings appear to have been treated as too 
ambiguous to warrant any conclusion being drawn from them: see [1962] A.C. 
at p. 619, per Lord Radcliffe, at p. 681, per Lord Denning. è 
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of relieving the hirer from what might be considered an uncon- 
scionable or inequitable burden can only be regretted. It would 
have been better, it is suggested, to treat the case as one of 
termination by agreement, and then to apply the doctrine of 
penalties. The attempt to disguise the claim to two-thirds the 
purchase price as a pre-estimate of damages, by calling it com- 
pensation for depreciation, was rightly castigated as a penalty. 
By contrast, the clause dealing with depreciation in Phonographic 
Equipment (1958), Ltd. v. Musiu® was possibly genuine and 
acceptable, in that, under its terms, the amount payable by the 
hirer on termination of the agreement decreased the longer the 
agreement had run before its termination. In Bridge, although 
the depreciation in value of the vehicle would increase the longer 
the vehicle remained in the hands of the hirer, yet the sum to be 
paid under the agreement on termination was largest when the 
vehicle was returned within a short time after the agreement began, 
and got progressively smaller as time went on. As Lord Radcliffe 
said,’ the agreement provided for a “ sliding scale of compensation, 
but a scale that slides in the wrong direction if the measure of 
anticipated depreciation is to be supposed to be the basis €or the 
compensation agreed on.” 

The most controversial feature of the case, however, is the 
difference of opinion about the application of the penalty doctrine. 
Lords Simonds and Morton, for the reasons given in the Court of 
Appeal, were against its extension to a case of termination by 
agreement.’ Lord Radcliffe, whose scepticism at the treatment 
of the doctrine as being based upon the idea that a penalty is a 
threat ‘‘ enforced in terrorem ” 8 is of great interest, gave no 
decided opinion, though his language indicates that any extension 
of the doctrine would be novel and, to some extent, not in accord- 
ance with general equitable notions about intervention in an 
adjustment of contracts.° Lord Denning,*® in a characteristically 


5 [1961] 8 All E.R. 626. In that case the terms of the contract showed that 
the owners of the jukebox wished the contract to continue and not to be 
prematurely terminated, and the depreciation clause applied whichever party 
terminated the agreement. ‘This case has been doubted, in the lght of 
Bridge: Goode, op. cit. at p. 68. 

© [1962] A.O. 600 at p. 628. Cf. Lord Morton, ibid. at p. 616: ‘‘. . . the sum 
to be paid . . . is largest when ... the car is returned after it has been in 
the hirer’s possession for a very short time, and gets progressively smaller as 
time goes on. This could not possibly be the result of ẹ genuine pre-estimate 
of the loss." Cf. Lord Denning, ibid. at p. 628. 

7 [1062] A.C. 600 at pp. 618, 614: see (1961) 24 M.L.R. 507-510. Cf. the 
opinion of Black and Ourran L.JJ. in Lombank, Lid. v. Kennedy: Lombank, 

td. v. Crossan [1961] N.I. 192. 5 

8 peen] A.O. 600 at p. 622. His reasoning is that such language obscures the 
act that penalties may quite readily be undertaken by parties who are not in 
the least terrorised by the prospect of having to pay them and yet are entitled 
to claim the protection of the court when called on to make good their 
promises. ® [1962] A.C. 600 at pp. 625-626, 

10 Gf, the exhaustive dissenting judgment of Lord MacDermott L.C.J. im 
Lombank, Lid. v. Kennedy: Lombank, Lid. v. Crossan, note 7, above, in 

e which the learned Lord Chief Justice of Northern Ireland discusses the English 
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clear and vigorous speech, was prepared to go the whole way 
towards generalising and adapting existing equitable principles." 
In his lordship’s view a “ minimum payment ” clause in a hire- 
purchase agreement was single and indivisible, and no just distinc- 
tion could be drawn between cases where the hirer was in breach 
and where he was not.!? Lord Devlin! also accepted that the 
penalty doctrine would apply, but approached the matter from 
a narrower standpoint than that of Lord Denning. His lordship’s 
view was based on the general principle that courts look at the 
substance rather than the form of an agreement. The court will 
disregard the sham appearance of a term of an agreement and 
see what the real purpose of the transaction was. If the language 
is not genuine, but is designed, for some ulterior purpose, to 
conceal the real nature of the transaction, the courts will go 
behind the sham front and get at the reality. So, in Bridge, 
the court could ignore the fictitious agreement to treat the sum 
as compensation for depreciation and approach the hirer’s conduct 
as a simple breach of contract entitling the owners to damages 
in accordance with the normal rules. 

In the event the case was remitted to the county court for a 
determination of the actual damage suffered by the owners through 
the hirer’s breach. The correct principles to apply to a case of 
hire-purchase have been considered in a number of recent cases. 
It appears that one factor to be taken into consideration is the 
conduct of the owners in reselling the repossessed vehicle. What 
they then recover must be deducted from the total hire-purchase 


cases and concludes that the penalty doctrine applies to any non-performance 
of the contract by the promisor, whether or not such non-pertormance ts action- 
able. The essential question in either case was the same, whether the relevant 
stipulation was calculated to secure the performance of the hiring: [1961] 
N.I. 192 at p. 207. 

1 [1202] A.C. 600 at p. 629. His lordship referred to the case as ‘a classic 
case for equity to intervene." 

12 Ibid. at p. 681. Lord Denning considered that no new equity was required, 
since equity already gave relief against penalties for non-performance of a 
condition, as well as for breach of contract. But the cases cited, vis., Sloman 
v. Walter (1788) 1 Bro.C.C, 418; Tall v. Ryland (1670) 1 Chan.Cas. 188; 
Collins v. Collins (1760) 2 Burr. 820, upon examination are very different in 
character from the case of hire-purchase before the House of Lords, in that 
they involved bonds collateral to contracts, to enforce the performance of the 
contracts, rather than attempts (sham or genuine) to estimate damages for 
non-fulfilment of the contract. In the light of Lord Radcliffe’s views about 
penalties being in terrorem (supra) thie approach seems unfounded. 

13 [1962] A.C. 600 at p. 683. 

14 Yeoman Credit, Ltd. v. Wagarowski [1961] 8 All E.R. 145; Yeoman Credit, 
Lid. v. McLean [1962] 1 W.L.R. 181; Overstons, Lid. v. Shipway [1962] 1 
All B.R. 52. Cf. also Yeoman Credit, Lid. v. Odgers [1962] 1 All E.R. 789. 
The basic idea is that the finance company has lost the total purchase price 
payable under the agreement. Merely regaining the vehicle, as well as 
claiming for unpaid instalments is apparently not enough! But see Financings, 
Ltd. v. Baldock [1968] 3 W.L.R. 859; 1 All E.R. 448, which distinguishes 
the earlier cases and reduce the owner’s right to damages where the contract 
has been terminated because of non-payment of instalments of the purchase 
price. Is this a sign of good sense at last? ° 
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price (so must such interest as will not be due because of what 
is called “ accelerated realisation,’’ i.e., obtaining the hire-purchase 
price before the due termination of the agreement 15), When 
Bridge returned to the county court, the question was whether the 
owners had obtained the best price available, so as to entitle them 
to claim they had acted reasonably in relation to their duty to 
mitigate the damages. Examining the facts and the situation with 
respect to the resale value of vehicles of the type involved, the 
county court judge found that by their resale for cash the owners 
had not obtained the best price and that, if they had, their total 
damages would have been £26, not the £808 they actually 
claimed. Adopting another approach, t.e., resale on hire-purchase, 
the owners would have lost about the same amount. Taking into 
account commission to be paid to the dealers, the learned judge 
concluded that £80 represented what the owners had Jost, and 
gave judgment for that amount. 

It is an interesting comment upon the state of the law, and the 
way that finance companies endeavour to guard themselves against 
loss from the breach or early termination of hire-purchase agree- 
ments, that an action which began as a claim for £266, and 
continued later as a claim for £808,*° should end with a judgment 
for £80. Oh what a falling-off was there! 


G. H. L. FEIDMAN. 


Waen ts a Car Nor a Car? 


THERE are times when a problem of statutory interpretation defeats 
the application of logic. Such a case is the interpretation of the 
expression ‘‘ mechanically propelled vehicle*? in the Vehicles 
(Excise) Acts. The same problem arises under the Road Traffic 
Acts where a number of regulations, including, for example, the 
user’s obligation to take out third-party insurance, are applicable 
to “* motor-vehicles ” or in some cases more specifically to ‘‘ motor- 
cars,” “heavy motor-cars,’’ “ motor-cycles,”? ete. These expres- 
sions are always explained in terms of mechanical propulsion, e.g., 
“In this Act ‘ motor-car’ means a mechanically propelled vehicle 
not being ete.” 

In Smart v. Allan the defendant bought a car for £2. The 
vehicle had no gearbox and no battery; what was left of its 


15 Overstone, Ltd. v. Shipway, supra, at p. 57, per Holroyd Pearce L.J. referring 
to Yeoman Credit, Ltd. v. McLean, supra, and Interoffice Telephone, Lid. v. 
Robert Freeman Co., Ltd. [1958] 1 Q.B. 190. 

16 Apparently indicating that a claim for liquidated damages, if the depreciation 
clause 18 regarded as & penalty, will provide more than the penalty itself 
(cf. Goode, op. cit., at p. 159): but the finance company, when suing on the 
depreciation clause, had already repossessed the car which, on resale, provided 
an amount which would heve given them, m all, had their ongmal action 

. _ been successful, £807. 

1 [1962] 8 All H.R. 898; [1962] 8 W.L.R. 1325. 
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engine was rusted and one of its tyres was missing. The defendant 
purchased it for serap, but had some difficulty in disposing of it 
and meanwhile was obliged to keep it on a public road. The 
car was neither licensed nor insured and he was charged -with 
offences under the Vehicles (Excise) Act, 1949, and the Road 
Traffic Act, 1960. His defence was that the vehicle was no longer 
a motor-vehicle and the divisional court (Lord Parker C.J., 
Gorman and Salmon JJ.) allowed his appeal against conviction 
since obviously to hold that the vehicle was mechanically propelled 
would be offensive to common sense.” 

The problem of interpreting the meaning of the phrase 
“ mechanically propelled vehicle ” was dealt with a few years ago 
in connection with pedal cycles fitted with auxiliary motors. In 
Lawrence v. Howlett? the appellant was charged with using a 
vehicle without third-party insurance. It appeared that at the 
time of the alleged offence the cylinder, piston and connecting rod 
had been removed from the engine and the appellant was using 
it as an ordinary pedal cycle. The Divisional Court, with some 
hesitation, held that the cycle was not a “‘ motor-vehicle ” within 
the meaning of the Road Traffic Act, 1980. The following year 
in Floyd v. Bush * the court was faced with a different problem. 
Here the appellant had ridden off on a motor-assisted pedal cycle 
without the consent of the owner. In this case the machine was 
in running order, but the appellant had not started the engine. 
He was charged with various offences under the Road Traffic Act, 
1980, and the Divisional Court held that the cycle was a motor- 
vehicle for the purposes of the Act. 

If we approach the expression “‘ mechanically propelled vehicle ”’ 
as a definition of ‘‘ motor-vehicle ”’ for the purposes of these Acts 
then, since strictly speaking a vehicle is only mechanically propelled 
whilst it is moving itself, this means that a car ceases to be a 
motor-vehicle when it stops. This interpretation is obviously 
inconsistent with the legislation where the expression is used as 
a classification and in Floyd v. Bush the Divisional Court rightly 
interpreted it as a classification rather than a definition. This, 
of course, raises the difficulty of deciding when a mechanically 
propelled vehicle ceases to be a mechanically propelled vehicle, 
since the answer is not the straightforward, if inept, one of when 
it ceases to be mechanically propelled. 

The decision in Lawrence v. Howlett is highly coloured by the 
fact that a motor-assisted pedal cycle is a dual-powered vehicle. 
It can be used without its motor and it is difficult to see how 
it can be classified as a motor-vehicle when it has a completely 
useless motor or merely part of a motor attached, since in such 


2 Ibid. 896. A charge of obstruction would have been more proper on the facts 


as they a T. 
8 [1952] 2 All B.R. 74. P 
4 [1858] 1 All B.R. 266; [1053] 1 W.L.R. 242. 
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a case it has obviously reverted entirely to its alternative state of 
pedal propulsion and deserves to be classified as an ordinary cycle. 

The decision in Lawrence v. Howlett is not necessarily appli- 
cable to motor-cars since these are not dual-powered vehicles, 
and it is not surprising to find a divisional court in Newberry v. 
Simmonds ° taking a stricter attitude to cars. Here the defendant, 
when charged under the Vehicles (Excise) Act, 1949,° pleaded 
that his car was not a mechanically propelled vehicle within the 
meaning of the Act since its engine had been removed by some 
person unknown. Whether this was true was not clear, but the 
court held that the mere absence of the engine was not sufficient 
to show that the car had ceased to be a mechanically propelled 
vehicle. 

These cases raise a number of problems of practical importance 
as well as some interesting points for philosophers. The recent 
decision in Smart v. Allan enables us to suggest some answers to 
the question: when does a motor-vehicle cease to be a 
motor-vehicle? 7 

First the cases point to a very proper distinction where dual- 
powered vehicles are concerned and it appears to be eagier for 
them to lose their character of motor-vehicles.2 Whilst in running 
order they are motor-vehicles even though the engine is not 
engaged. When not in immediate running order because of a 
substantial dismantling of the motor they cease to be 
motor-vehicles.*° When not in running order because of lack of 
fuel or some minor mechanical defect the position is not clear, but 
probably they remain motor-vehicles. 

With regard to motor-cars and other vehicles not in the above 
class we have to distinguish a Newberry v. Simmonds situation 
from the Smart v. Allan type of case. The difference between 
these two would appear to be the difference between a car which 
is dismantled and a car which is disintegrating. A motor-car 
would appear to remain a motor-vehicle in law not only whilst 
it is in running order but also even when immobilised by a most 
substantial dismantling such as the lack of an engine. However, 
it ceases to be a motor-vehicle when it has disintegrated beyond 
the point where it is ever likely to be repaired.** In other words 


5 peen 2 Q.B. 845, and see Elliott v. Grey [1960] 1 Q.B. 867. 

8 Now replaced by the Vehicles (Excise) Act, 1982. 

7 Philosophers might also interest themselves in the question of when does & 
motor-vehicle become a motor-vehicle. When it is a shell of pressed metal, 
when the engine is inserted, or when its wiring is complete? The problem is 
not likely to interest the courts, unless one of our car manufacturera suddenly 
chooses to park uncompleted models on the roadside, though the recent sales 
of ‘‘ build-it-yourself ' car kits might mean they will have to face it one day. 

8 Compare Lawrence v. Howlett [1952] 2 All H.R. 74 with Newberry v. 
Simmonds [1061] 2 Q.B. 845. 

9 Floyd v. Bush [1958] 1 All E.R. 265; [1058] 1 W.L.R. 242. 

10 Lawrence v. Howlett [1952] 2 All E.R. 74. 
It Newberry v. Simmonds [1961] 2 Q.B. 845. 
12 Smart v. Allan [1962] 8 All E R. 898; [1962] 8 W.L.R. 1825. 
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it continues to be classed as a mechanically propelled vehicle until 
there is no likelihood of its ever being mechanically propelled again. 


J. A. ANDREWS. 


Conruict or Laws 


Conversion of Polygamous Marriage into Monogamous Union 


Can a polygamous marriage be converted into a monogamous 
marriage? If so, what law governs this conversion? If a party 
has capacity to marry by the law of his domicile in what circum- 
stances will the courts of this country refuse recognition of that 
capacity? All these nice points in the conflict of laws were posed 
by the recent decision of Sir Jocelyn Simon P. in Cheni v. Cheni.* 

The facts can be shortly stated. In 1924 the husband and wife, 
who were Sephardic Jews domiciled in Egypt, went through s 
ceremony of marriage in that country. The husband was the 
maternal uncle of the wife. In 1926 a chid was born, and in 
1957 the parties came to England, acquiring a domicile of choice 
in this *country. 

It appears that in Egypt there are no civil marriages, and 
Egyptian law refers questions concerning the validity of marriage 
to the religious law of the parties. Jewish law sanctioned a 
marriage between uncle and niece. Jews were also permitted to 
take a second wife if within ten years of the marriage no child had 
been born, although this could only be done with the sanction 
of the Chief Rabbi, and subject to strict conditions. However, 
if a child were born within ten years the marriage became 
monogamous for all purposes. 

On a petition by the wife to annul the marriage on the grounds 
that the parties were within the prohibited degrees of consanguinity 
the husband took the preliminary point that the court had no 
jurisdiction to try the suit as the marriage was potentially poly- 
gamous. It is proposed to deal first with the question of 
jurisdiction, and then to discuss the capacity issue. 

1. It is well established that the English court has no jurisdiction 
to grant matrimonial relief to the parties of a polygamous marriage, 
this principle extending to marriages which are potentially poly- 
gamous, i.e., where it is open to the parties to marry again, even 
although they have not in fact done so.* In the present case 
the learned judge held that the marriage at its inception in 1924 
was potentially polygamous under Egyptian law, and that, 
therefore, prima facie the court had no jurisdiction.* However, 


1 [1968] 2 W.L.B. 17; [1962] 8 All B.R. 878. ; 

2 Hyde v. Hyde (1866) L.R. 1 P. & D. 180; Baindail v. Baindail [1946] P. 122, 
125; Sowa v. Sowa [1961] 1 All E.R. 687. 

3 The fact that the conditions permitting a second wife were unlikely to be 
satisfied was held irrelevant. Most of the difficulties concerning jurisdiction 
over potentially polygamous marriages would disappear if such marriages were 
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his lordship accepted the argument of counsel for the petitioner 
that the time for examining the marriage is not at its inception, 
but at the date of the proceedings.* Thus, if a marriage polyga- 
mous in its inception is rendered monogamous by the time of the 
suit the court has jurisdiction. In the present decision the birth 
of issue in 1926 converted the former polygamous union into a 
monogamous marriage, and therefore the court could proceed to 
hear the case on the merits. 

The holding that a marriage from which all “ polygamous 
potential ” ë has been removed is thereby converted into a mono- 
gamous union seems both a logical and a desirable conclusion. 
However, clear authority on the question is to be welcomed for 
until the decision in Cheni the position was uncertain. The only 
decision on the point is the Sinha Peerage Claim ° and, as is well 
known, this case is susceptible of a number of interpretations, only 
one of which is that Lord Sinha’s potentially polygamous marriage 
had become monogamous as a result of his change of religion.” 
Further, Lord Maugham L.C. expressly pointed out in that case 
that nothing in his judgment affected the situation regarding the 
jurisdiction of the Divorce Court.® z 

It is disappointing to find that nowhere in the judgment in 
Cheni is there discussion of the choice of law problem’ with 
regard to the nature of the marriage. Despite Dr. Cheshire’s 
advocacy of the law of the matrimonial domicile,” the authorities 
would appear to support the view that the lew loci celebrationis 
governs the question of whether a marriage is polygamous or 
monogamous,’° and for the purpose of this note it is assumed that 
this is the law. However, the authorities concerned only establish 
that the lew loci governs the nature of the marriage at its inception; 
none deal with the law which decides whether a polygamous 
marriage has been validly converted into a monogamous union.” 


to be equated with monogamous marriages; see Bartholomew (1952) 15 M.L.R. 
85-40. This approach was rejected in Sowa, ibid., the main objection being 
that the husband could always defeat the proceedings by taking a second wife. 
However, with respect, this seems an expensive method of avoiding litigation, 
while if the husband is resident mn England a second marriage might prove 
difficult. g 

4 te) 8 All B.R. 878, 878. 

5 Ibid. at p. 878. 

6 ag 1 All E.R. 848n. 

7 See Dicey, Conflict of Laws, Tth ed. (1957), pp. 272-278. The most satis- 
factory explanation of the cage is that it is an example of the fact that English 
law now recognises a polygamous marriage for many purposes. 

8 [1946] 1 All E.R. 348n. 

9 Cheshire, Private International Law, 6th ed. (1961), pp. 800-814. 

10 Chetti v. Chetti [1909] P. 67; R. v. Naguib [1017] 1 K.B. 859; Srini Vasan 
v. Srini Vasan [1046] P. 67; Baindail v. Baindail [1946] P. 122; Maher v. 
Maher [1951] P. 342. 

11 In Cheni at p. 877 the President, in referring to Naohimson v. Nachimson 
[1980] P. 217, states that divorce is ‘'. . . an incident of status to be disposed 

- of by the law of the domicle, whereas the polygamous or monogamous nature 
of a marriage does fall for determination by the lex loci.’ This is the only 
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The question of which law governs the “ Conversion issue ” could 
give rise to difficulties, and it is thought that the answer may 
depend on the circumstances in which it is alleged that the marriage 
has become monogamous. There are a number of possible situa- 
tions in which a potentially polygamous marriage might become 
monogamous, and it may be helpful to outline briefly two of 
these, in order to illustrate the problems which could arise.?* 

(A) In some cases the lew loci may refer to the religious law 
of the parties to decide the nature of the marriage at its inception, 
as did Egyptian law in the present decision.1* This law may 
make provision for a polygamous marriage to be converted into 
a monogamous union, as in Cheni, and where the parties remain 
domiciled in the place of celebration it is clearly correct that the 
religious law should determine the issue of “‘ conversion.” How- 
ever, if in Cheni the parties had become domiciled in England 
before the birth of issue it could have been argued that English 
domestic law should decide whether the marriage had become 
monogamous, and for this purpose English law would probably 
not haye referred to the parties’ religious law. Similarly, whether 
a change of religion * effects a “ conversion ° may be governed 
not by the lew loci, but by the law of the matrimonial domicile 
at the time of such change. f 

(B) Where the parties remarry in a monogamous form the 
question whether this ceremony converts their original polygamous 
marriage into a monogamous union may be answered by one of 
three possible systems, viz., the original lew loci celebrationis, the 
lew loci of the second marriage, or the law of the matrimonial 
domicile. The factual situation concerned was posed in Ohochuku 
v. Ohochuku, but Wrangham J. did not consider the possibility 
that the second ceremony took effect by way of converting the 
polygamous union into a monogamous marriage, but treated both 
marriages as subsisting side by side.?¢ 


reference to the choice of law question in the judgment, and it seems clear 
from the context that his lordship was simply endorsing the authorities cited 
in the previous footnote, and did not intend his statement to cover the problem 
of ‘' convermon." 

123 Other posmbilities are a change in the lex loci, of. the Hindu Marriage Act, 
1955, and the acquisition of a domicile of choice in a monogamous country. 
While the latter is contrary to the facts of Hyde v. Hyde (1866) L.R. 1 P. & 
D. 180, it is also true that the ratio decidendi of that case has been progres- 
sively narrowed in recent years. 

18 However, where the lex loci does not make this reference, the religion of the 
parties is irrelevant: Ohochuku v. Ohochuku [1960] 1 All E.R. 258. 

14 Cf. Sinha Peerage Claim [1946] 1 All E.R. 348n. 

15 [1960] 1 All E.R. 258. 

18 In Cheni, according to the report in [1062] 8 All E.R. 878, which is the only 
one available at the time of writing, Sir Jocelyn Simon P. appears to have 
misread the Ohochuku decision. He states, p. 878, that in that case 
Wrangham J. treated the second marriage ‘‘ . as having converted the 
original and potentially polygamous marriage into a monogamous union.” 
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A difficult question is whether a monogamous marriage can 
be converted into a polygamous marriage by a change of religion 
or by remarriage in a country permitting polygamy. In Mehta v. 
Mehta ™ it was held that the court had jurisdiction over a marriage 
monogamous in its inception notwithstanding that by change of 
sect a second wife could validly be taken. But at the time of the 
proceedings no change of sect had taken place, and the case is 
not authority for the proposition that a monogamous marriage 
can never become polygamous.’* However, it is thought that 
the court would be slow to find such a conversion, and would 
probably treat the marriage as remaining monogamous, at least 
until it becomes polygamous de facto.” 

2. The “ capacity ” aspect of the case may be dealt with briefly. 
While the law of the parties’ domicile at the time of the union 
permitted a marriage between uncle and niece, the wife petitioned 
the court to declare the marriage null and void on the ground 
that the English courts will not recognise capacity to enter into 
such a marriage. In order to substantiate this argument reliance 
was placed on the view that if an incestuous marriage is contrary 
to the general consent of all Christendom *° or contrary’to the 
general consent of civilised nations °% or contrary to English public 
policy °? then the marriage will not be recognised in England. 
The learned President rejected all these tests, and introduced yet 
a fourth view, stating that the correct rule is that 


«|, the courts of this country will exceptionally refuse to 
recognise and give effect to a capacity or incapacity to marry 
by the law of the domicile on the ground that it would be 
unconscionable to do otherwise.” 7* 


However, this statement of the law is obiter, as his lordship 


also held that whatever approach was adopted the marriage was 
valid. 
Micar J. Hieers. 


1r pa 2 All E.R. 690. 

18 The dictum in Cheni, at p. 877, to the effect that ‘'. . . there are no marriages 
which are not potentially polygamous, in the sense that they may be rendered 
so by a change of domicile and religion on the part of the spouses '' seems 
to suggest that this is possible. 

19 Logically if it is held that a potentially polygamous marnage can become 
monogamous, the converse should also be true. However, logic does not neces- 

sarily hold in this area. Thus Dicey, op. cit., Rule 85, states that a party 

whose personal law does not permit polygamy has no capacity to contract a 

vand polygamous marriage, but does not suggest that the converse proposition 

is law. 

Story, Conflict of Laws, 8th ed., p. 188. 

7 Halsbury’s Laws of England, 8rd ed., p. 90, para. 168. 

Dicey, op. cit., p. 258. 

jal 8 All BB. 878, 882. 

1d. at p. 888. 
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Tue TRIAL or ADoLF Ercamann. By Lord RUSSELL OF LIVERPOOL. 
[London: Wiliam Heinemann, Ltd. 1962. xxviii and 824 
pp. 80s. net.] 


Waen the Israeli Attorney General opened the trial of Adolf Eichmann in 
Jerusalem in April 1961, he explained that the proceedings had become 
necessary because in none of the previous war criminals trials had the tragedy 
of the Jewish people and the unparalleled atrocities committed by the Nazi 
régime against them been the main concern of a court of law, the 
veritable crux of the issue. Another and concurrent object of the trial 
would seem to have been (in the words of the Presiding Judge, Moshe 
Landau) “to emphasise the heroic feats performed by the ghetto fighters and 
the resistance put up by the Jewish partisans in Poland and Russia,” the 
more so since, as Lord Russell of Liverpool mentions in his prologue to 
this book, there appear to have been “many young Israelis who were already 
inclined to despise many of their elders who, in their opinion, in Germany 
and in Central and Eastern Europe should have resisted their fate with 
more vigour.” 

The Eichmann trial might then be described as what has become known 
as a “show trial”; in fact, of course, the court was concerned with the 
crimes of a whole infamous and vicious régime rather than with the sinister 
individual in the dock who had lent himself so willingly and basely to the 
execution of its evil designs. But if the prosecution of Eichmann served 
to focus and express all the abhorrence which the civilised world felt for 
the cold-blooded murder of almost five milion Jews, there can be no doubt 
that in its whole conduct the trial was not political, but strictly legal 
in the best sense from beginning to end, always directed to the point of 
bringing home to the accused beyond doubt the various definite crimes 
with which he was charged. “It cannot be denied,” said the Presiding 
Judge early in the trial, “that the memory of the Nazi holocaust stirs every 
Jew, but while this case is being tried before us, it will be our duty to 
restrain these feelings, and this duty we shall honour.” 

The scrupulous fairness with which this undertaking was fulfilled 
throughout the five months’ trial is evident on every page of this account 
written coolly and factually by Lord Russell with all his long experience 
as Deputy Judge Advocate General with the B.A.O.R. in the post-war 
trial of German war criminals behind him The restraint of Eichmann’s 
judges, in the face of the extreme horror of the details revealed day by day 
in court, made a deep impression on world opinion which, through Press, 
radio and T.V., was kept more fully informed than perhaps at any earlier 
trial. The fact that the Eichmann case did in fact achieve to put on 
record for ever a precise historical description of the events that occurred 
during these terrible years must be the justification for the two less satis- 
factory aspects of the case: the illegal kidnapping of the accused and the 
fact that he was, inevitably, tried under a piece of retroactive legislation 
in Israel. It is perhaps unfortunate that Lord Russell of Liverpool, though 
he gives the full story of the search for Eichmann, should have skirted 
altogether the vexed story of his capture and abduction, as well as most 
of the legal argument concerned with it; he might also have printed the 
text of the first (and disputed) statement which Eichmann is said to have 
signed in the Argentine. Another point lawyers may cavil at is the some; 
what scant summary of the indictment, the more since what is given there 
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does not always fit in with what is said in the (equally summarised) judgment. 
(Under Count 8 of the indictment as summarised Eichmann could hardly 
have been convicted on the evidence.) But of course this is by intention a 
book for the general public rather than for professional lawyers, and for 
this purpose the summary of the proceedings here provided is admirably 
succinct and informative. 

H. A. HAMMELMANN. 


An Inrropucrion ro Roman Law. By Barry Nicmoras. [Oxford: 
at the Clarendon Press. 1962. xv and 281 pp. (with index). 
25s. net.] 


For many years the initiate in Roman law has had to jump in at the deep 
end almost before he has learned to swim in a sea of hitherto unexperienced 
legal ideas. The books of “Elements” or “ Institutes ” have often been 
difficult to read; the “Introductions” were either too short or too long 
or too much concerned with history. For this reason alone we might 
appreciate a new Introduction which is not marred by any of these defects. 
But this welcome addition to the Clarendon Law series adds other qualities. 
Some of them were hitherto only to be found in books on comparative law. 
There are very many comparisons with English law and frequent references 
to the modern civil codes. The historical information is brief but amply 
informative. The explanations of Roman legal concepts are clear end not 
difficult to grasp. Many matters are put into thelr proper perspective 
with a lucidity which writers on Roman law rarely attempt to achieve, 
except perhaps, and then only occasionally, in articles on specialised topics. 
Some passages seemed to this reviewer to be outstandingly well written, 
particularly those on the importance of the Corpus Juris (pp. 48-45); 
the attitude of the medieval lawyer to legal texts (pp. 47-48); natural law 
(pp. 56-57); the Roman and English attitudes to marriage (pp. 80-81); 
the position of concubinage (p. 84); cura minorum (pp. 94-95); the distinc- 
tions between actions and rights in rem and in personam (pp. 99-108); 
English and Roman concepts of possession (pp. 107-108); the degeneration 
of the stipulation (pp. 194-196); the general introduction to delicts (pp. 
207-210); the extension of the remedies for damnum injuria datum to cases 
where no property was damaged (p. 221); the comparison with the modern 
laws of delict or tort (pp. 226-227); Roman and modern attitudes to intestacy 
(pp. 251-258). The recital of these topics is merited in this review, not 
only to indicate their quality, but also to give some idea of the sequence and 
range of the material selected by the author. 

To be sure, there are a few defects, even occasional errors and surprising 
omissions. It may seem strange, also, to find procedure lodged in the 
interstices of history and substantive law rather than in a home of its own. 
These petty complaints are quite unimportant. The querulous “ anti-Roman- 
law” reader should be relieved to find few footnotes, no excess of Latin, 
and very scant reference to interpolations. This book must be read by every 
student embarking on Roman law; it ought to be read by every English 
lawyer who seeks an easy introduction to the legal concepts which exist 
outside his own legal system. Mr. Nicholas deserves our gratitude for a 
work of sound learning, pleasant style and agreeable reading. 


RappaErL Powe vr. 


In Posrrrvismo Gruripico Inetesz. By Mario A. CATTANEO. 
[Milan: Dott. A. Giuffré. 1962. vii and 811 and (indices) 
6 pp. 1L.2,000.] 


Aw earlier work by Dr. Cattaneo was reviewed in (1961) 24 M.L.R. at p. 198, 
together with Dr. Agnelli’s work on Austin. In his present book (another 
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publication of the Faculty of Law of the University of Milan) Cattaneo 
joins issue with Agnelli at one or two points (pp. 108 and 246), but on 
the whole he takes a similar view of Austin and he extends his survey to 
a wider field. 

The word “ Positivism” has many meanings. On the Continent it commonly 
indicates the belief in an obligation to obey the positive law as such combined 
in varying degrees with a sceptical or relativistic view of ethical obligations 
outside the positive law, and over against it stands a “Natural Law” 
which combines belief in a system of rules outside and independent of 
the positive law with an inclination to deny validity to any positive rules 
which are deemed not to be in conformity with reason and justice. In 
contemporary Germany (as Cattaneo points out) appeals to natural law 
are inspired by the hope of setting up a bulwark against the inroads of 
totalitarianism, whereas in Italy the opposition between positivism and 
natural law appears as an opposition between the law of the democratic 
state and a natural law interpreted in accordance with the doctrine of 
the Catholic Church. 

The main purpose of Cattaneo’s work is to expound to his Continental 
readers another form of positivism, to which he himself adheres, and which 
he claims to be the typically English form. Its characteristic is simply 
the separation of law and ethics as different fields of study. The English 
positivist is not committed to ethical scepticism. His more or less pure 
analysis of law as it is is not incompatible with the holding, in a separate 
compartment of his mind, of definite and strong opinions, probably utilitarian, 
as to what law ought to be and why we should obey it. Indeed, as some 
of Cattaneo’s Continental readers may learn with surprise, in England 
positivism can go with reforming zeal, while natural law has more often 
been invoked by conservative defenders of natural reason as embodied in 
the common law. 

According to Cattaneo the seeds of this English positivism can be found 
in the complex (and, we may add, perhaps not entirely self-consistent) 
thought of Hobbes. Hobbes was no relativist in ethics; he believed in 
a hierarchy of values dependent on the supreme value of self-preservation 
and he believed in laws of nature discoverable by reason (although, lacking 
skill in linguistic analysis, he calls them somewhat indifferently by the names 
of “precepts,” “dictates,” “conclusions” and theorems,” and, having begun 
by calling them “laws,” ends by saying that they are improperly called “laws ”). 
The obligation to obey the Hobbesian sovereign is not absolute, unconditional 
or self-evident; it rests on utilitarian grounds (“The End of Obedience is 
Protection”) and admits of exceptions. Hobbes’ definition of law, properly 
so called, as the sovereign’s command at least opened the way to the 
distinction between what is legally right and what is ethically right. At 
any rate, Austin interpreted Hobbes in this sense and Cattaneo sides with 
Austin, parting company with Agnelli, who thinks that at this point Austin 
was reading his own views into Hobbes. 

With Bentham and Austin the position is clearer and there is little or 
nothing to criticise in Cattaneo’s account of them as typical positivists in 
the English sense or with his briefer references to some of their successors 
His well informed, clear and intelligent exposition and explanations should 
be of great value to his Italian readers and even the English reader already 
familiar with the material will find much to interest him. There is, for 
instance, a study of the reasons why Bentham—who, if anyone, was a 
“natural lawyer” in the sense that he believed in the possibilty of drafting 
codes of universally valid laws based on the immutable facts of human 
nature—was so hostile to the name of natural law. The English reader will 
also be grateful for numerous indications of the judgments of Continental 
critics on the authors under discussion, and, if he is seriously concerned 
to establish the doctrine of these authors with precision, he should not 
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neglect Cattaneo’s examination of certain ambiguous and controverted 
passages (¢.g., at p. 101, Hobbes, De Cive c. XIV, n. 28; at p. 167, Bentham, 
Frag. ed. Harrison, pp. 11-12, n.; at p. 165, ibid., pp. 24-26; at p. 188, ibid., 
c. IV, p. 98). This is a book of value in many ways. 

. A. H.C. 


CHARLESWORTH ON NeGuicENce. Fourth edition. By R. A. Percy. 
[London: Sweet & Maxwell, Lid. 1962. lxxxili and 642 
and (index) 24 pp. £5 5s. net.] 


Ix this, the first edition since the author’s death, the new editor has apparently 
had a limited fonction: to alter as little of the text as possible. There 
was so much that was excellent in Oharlesworth that, within limits, this policy 
had much to commend it. But has it been overdone? ‘The old Charlesworth 
quirks remain: that there are laws common to all dangerous things (Baker v. 
Snell and Northwestern Utilities, Ltd. v. London Guarantee & Assurance Co. 
are therefore on the same common subject-matter, and the requirement in 
Rylands v. Fletcher that the use must be non-natural is held incorrect). 
Scores of decisions on liability upon highways, in schools and so on are 
regarded as settled points of law; the condemnation by the House of Lords 
of this approach as recently as 1959 in Qualeast v. Haynes is ignored. So 
reluctant is the editor to interfere with the text that House of Lords cases 
like Cavanagh v. Ulster Weaving cannot obtain a mention there; the Dunedin 
“folly” test retains pride of place. Schneider v. Hisovitch and Boardman v. 
Sanderson also fail to reach the text and Halsey v. Esso Petroleum has one 
sentence of a footnote in the entire book. Numerous important cases are 
omitted altogether: Cavanagh v. London Transport Eswecutive, Johnson 
v. Rea, Sleafer v. Lambeth B.C., Gallagher v. Smith, Gomberg v. Smith, 
Dawrant v. Nutt (at least this case is not where the index says it is). There 
is a separate chapter on Inevitable Accident dealing with all the old faithfuls: 
N.O.B. v. Evans, Stanley v. Powell, etc., but no mention of Fowler v. Lanning 
in text or footnote. Davie v. New Merton Board Mills is omitted from the 
section on Independent Contractors. Even when the editor does introduce 
new cases into the text he plays safe within the inverted commas of judicial 
citation. Wagon Mound is rated to be worth only one paragraph of text. 
Apart from an incomplete citation of the facts and a quotation from the 
judgment there are only six words of comment and these unexplained: 
“Re Polemis is not good law.” One is not surprised to read three pages 
later the original Charlesworth text: “If the damage is neither a direct 
result of the negligence, as explained above, nor a consequence which ought 
reasonably to have been foreseen, it is too remote.” 

The treatment of new legislation is equally meagre. Paragraphs about 
old common law problems such as the effect of Gillmore v. L.C.C. are retained 
as if the Occuplers’ Liability Act, 1957, had not been passed. The difficulties 
of that Act are not examined in detail, but the old material on distinctions 
between invitees and licensees remains. Few references to new periodical 
literature are made and many of these are hard to understand. Take this 
somewhat inelegant comment on the basis for apportionment of damage under 
the Law Reform (Contributory Negligence) Act, 1945: “Payne contends that 
the basis is to ignore the basis of the defendant’s liability and to have regard 
solely to the basis of the plaintiff's departure from the norm of the reasonable 
man.” Notwithstanding the Fatal Accidents Act, 1959, we are told that “in 
estimating pecuniary loss regard must be had to any benefits, other than 
money payable under a contract of insurance, each dependant derives from 
the death of the deceased.” 

Those who have the former edition of the book need not buy this new one; 
for recent developments they will do better to rely on Clerk and Lindsell and 
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Princriptes oF Locau Government Law. Second edition. By C. A. 
Cross. [London: Sweet & Maxwell, Lid. 1962. xlii and 465 
and (index) 26 pp. £2 12s. 6d. net.] 


Tue second edition of this book follows only three years after the publication 
of the first, and it has been rendered necessary by the great mass of statute 
law affecting local government which has been passed since 1958. The oppor- 
tunity has been taken to rewrite some portions of the text and to insert refer- 
ences to and explanations of certain cases missed in the first edition. Some 
reviewers of the first edition criticised Mr. Cross for his failure to include 
much historical material (as a means of explaining the reason for the present 
law), and for his lack of critical analysis with regard to those cases, such as 
Smith v. Hast Elloe R.D.O., which have been the centre of hot controversy 
among academic lawyers. But the author makes his purpose in writing this 
book quite plain—to provide a volume which meets the needs of those who are 
studying local government law for examination purposes and of local govern- 
ment officers concerned with day-to-day administration. The vast majority of 
the latter group probably only wish to know the law as it stands at present, 
while most of the former group are taking examinations which will gain them 
entry to or promotion in the local government service. Thus although several 
points made by the reviewers of the earlier edition have been met, the author still 
declines to spend much time or space on history, and the chapter on judicial 
remedies is still a little thin. The better student may be disappointed by the 
author’seapparently deliberate policy of steering clear of controversy, but this 
may be the price to be paid for a book aimed at the two groups of reader men- 
tioned above. This edition retains the lucidity and conciseness of its predecessor, 
and it remains a valuable and accurate guide to the law which will doubtless 
be regarded very highly by local government officers. Purchasers will welcome 
the continuation of the supplement service initiated with the first edition. 
Already Mr. Cross has inserted in the chapter on planning the relevant refer- 
ences to the new consolidating Town and Country Planning Bill (now the 
Town and Country Planning Act, 1962). The book looks much bigger than 
the first edition, but, although the Tables have been extended and the text is 
some ten pages longer than before, the real reason for the increase in size is 
thicker paper. Unfortunately the price also has increased—from 85s. to 52s. 
6d. Thicker paper, higher price; this has happened with several books 
recently, and it is difficult to understand why it should be necessary. 


D. C. M. Yarpiey. 


Essays IN RMMNAL Science. Edited by Gzennarp O. W. MUELLER. 
[New Jersey: Fred B. Rothman & Co.; London: Sweet & 
Maxwell, Ltd. 1961. xvi and 460 pp. £8 10s. net.] 


Tuis collection of essays was brought together under the aegis of the Com- 
parative Criminal Law Project of New York University School of Law, as a 
tribute to Dr. Robert H. Gault, to celebrate his fiftieth anniversary as Editor- 
in-Chief of the Journal of Oriminal Law, Criminology and Police Science, and 
is edited by the Director of the Project, Professor Gerhard Mueller. 

It represents a wide-ranging collection of contributions of considerable 
interest and importance, by a very distinguished company of experts in the 
field of criminal science. 

The collection begins with some thoughtful reflections on contemporary 
trends in criminology, where Professor Lopez-Rey attacks what he regards as 
some dangerous misconceptions, and Professor Helen Silving writes about the 
failure in Anglo-American jurisprudence to apply the concepts of the rule of 
law and natural justice to the sentencing stage of the criminal trial. Dr. 
Ferracuti writes an interesting account of the contribution of psychological 
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testing to criminological theories and diagnosis. Professor Tappan explores 
what he calls “pre-classical penology” and Professor von Hentig the habit 
of the criminal returning to the scene of the crime. One might be tempted 
to disagree on many points with Professor Lopez-Rey were it not for the 
attraction of his slashing condemnation of so much of contemporary work in 
this field as being too abstractedly empirical—a criminology without imagina- 
tion. The main targets are the prediction studies of the Gluecks, and Mann- 
heim and Wilkins. The latter will be relieved to know that “while early 
prediction of pre-delinquency is for a variety of reasons hardly admissible, 
the prognosis of recidivism through a system of tables has a future as a 
supplementary device” (p. 17). 

Loper-Rey’s critique would be more valuable if it showed awareness of 
recent American impatience with the purely eclectic approach in criminology, 
and the strenuous attempts being made by criminologists both there and in 
this country to construct an adequate theory or theories and a system of typo- 
logles. Too much is made of the contrast with Latin countries, where the 
situation can hardly be described as superior except in the tenacious holding 
on to moral and social values, which contemporary criminologists ignore or 
depreciate at their own peril if not at anyone else’s. 

Professor Silving says much that is valuable too about the importance of 
asserting certain aspects of the rule of law in relation to the sentencing of 
offenders. But again one cannot entirely share the strictures on Anglo- 
American thought in this field, and few would wish to resuscitate the notion 
of retribution even in modern garb as a touchstone of what is appropriate in 
this field. The references to the European law and procedure (in terms of 
Germany, France and Italy only) do not entirely convince this reader of their 
superiority in every direction, and yet there is an element of truth in the 
assertion that “sentencing and execution procedures in civil law countries are 
superior to ours, in affording better guarantees of human freedom and 
equality” (p. 98). That they actually point the way to reform, as distinct 
from recognising a problem we are inclined to think does not exist, may well 
be’ doubted, and Professor Silving’s suggested solutions would not all be 
acceptable here. Indeed, many of them, such as, in murder trials, the binding 
effect of the jury’s recommendation of mercy, and the necessity for all the 
judges exercising criminal jurisdiction to be “ specialised,” have already been 
rejected. Also the suggestion that trial judges should be assisted by a trained 
psychiatrist and sociologist sitting as additional judges ignores the shortage of 
such personnel and the fact that they might prefer to be doing something else, 
and could in any case be consulted in suitable cases. These comments should 
not be taken to indicate any lack of sympathy with Professor Silving’s main 
thesis, which is unexceptionable and of considerable importance in this field. 

The essays on substantive criminal lew include a characteristic one from 
Professor Jerome Hall, which contains arguments with which readers of his 
other published work will be familiar. These concern the need to produce 
order in the exposition of the criminal law by recognising (and distinguishing 
between) doctrines, principles and rules. Also the need for a consistent ethical 
policy underlying responsibility (to the exclusion of negligence, strict liability 
and objective liability) and the need to study the factual side of criminal law 
administration, to see what actually happens in practice. 

Among other contributors, Professor Mueller advances a new view about 
causation in criminal law, and Professor J. Ll. J. Edwards reviews the new 
defence of diminished responsibility in English law, partly in an attempt to 
define its scope, and partly to reply to the arguments of Lady Wootton that 
this defence represents the thin end of the wedge and will lead to the wither- 
ing away of the doctrine of criminal responsibility. Dr. Glanville Williams 
writes with his customary insight and clarity about automatism (before 
Bratty), and Professor Norval Morris tries to accommodate the decision in 
‘Att.-Gen. of S. Australia v. John Whelan Brown [1960] 2 W.L.R. 588 within 
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the framework of contemporary jurisprudence on the defence of insanity in 
Australia, from which it seems that the decision may not be unduly restrictive 
or cramping in its effect after all. 

The volume ends with a series of essays on criminal law reform in France, 
Germany and the Soviet Union, each by experts in their own field. Altogether, 
this is a remarkably useful collection of essays, and a “must” for every 
serious student of the subject of criminal sclence or of its main departments, 
criminology and criminal law. 

J. E. Harr Wurms. 


My Lire m Court. By Lovis Nizer. [London. William Heine- 
mann, Ltd. 1962. 866 pp. 25s. net.] 


Ir is presumptuous to inquire into the way other people look after their own 
affairs. All the same, I cannot help wondering what made Messrs. Heinemann 
think it would be good business to publish this book in this country. I can 
well understand its success in the U.S.A. since it contains much intimate 
revelation of the lives and doings of people, mostly still living, who have been 
prominent in various departments of American life. Moreover, Americans 
always like being lectured at and Mr. Nizer’s text is eminently instructional. 
But I doubt whether either of these features will make much appeal to 
English readers and, speaking only for myself, I pronounce this book to be 
didactic, “long-winded and pretentious. Where it does succeed—and this I 
found to be its only point of interest—is in emphasising the breadth of the 
ocean which lies between the English and American legal systems; and this 
perheps provides a reason for its presentation to an English audience. 
Anyone who supposes that American trial lawyers and English barristers 
are merely varieties of the same species will be quickly disabused of the notion 
on reading these pages. For one thing, there is the fact that such a book can 
be written at all. “A barrister,” say the General Council of the Bar, “may 
not write for publication any particulars of his life, practice or earnings at 
the Bar, or ... of ... any matter in which he has been or is engaged as 
counsel.” This, of course, is only a subsection of the general prohibition 
against advertising, but it seems that American lawyers have no inhibitions on 
this score. At any rate Louis Nizer has not. He is announced on the dust 
jacket as “a modern master lawyer” and he spares no pains to let us see how 
just the description is. We cannot fail to observe, for instance, that he has a 
large and varied practice. He is equally at home in an action for defamation, 
an anti-trust suit, a copyright action or a claim for damages for negligence, 
and “although matrimoniel representation is an insignificant fraction of my 
legal work, and although I have represented dozens of prominent people 
whose names we succeeded in keeping out of the papers, there were a few 
cases that blazoned into flerce litigation and whose fires lit up the news- 
papers.” Secondly, he makes it very clear that he wins his cases. Seven of 
them are here described at some length (one or two at inordinate length). 
Each of these ended either in open victory or in a settlement highly favourable 
to Mr. Nizer’s client, and we are left in no doubt that but for the skill and 
assiduity of the author such results could hardly have been achieved. Mr. 
Nizer does indeed concede that it is possible to be too successful at first 
instance and to drop some of the fruits of victory on appeal. “ Appellate 
courts have, on a number of occasions, reduced verdicts in negligence cases I 
have fought on the ground that they were excessive.” But this is the nearest 
he approaches to admitting that any of his clients have suffered disappoint- 
ment. Thirdly, we are assured that these results are due not solely to Mr. 
Nizer’s innate aptitude for advocacy but also to his unflagging industry in 
searching for truth. “I undertook the suit,” he says (it was a musical copy- 
right case). “It opened up new worlds of exploration. For three years, we 
followed trails from African Stick Songs to Spanish pensamientos, from 
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Mexican and Indian melodies to “King Ja-Ja” of Barbados. In Port-of- 
Spain we tracked down the boyhood friends of our composer, Lionel Belasco, 
who had written the original tune in 1906. We interviewed American soldiers 
who had been at the airport in Trinidad on the very day when the alleged 
composer of “Rum and Coca-Cola” arrived on a U.S.O. tour. At the end of 
three years the case was tried in a Federal court.” But above all, Mr. Nizer 
concentrates. “I hope,” says he “I am generally considered self-disciplined 
and kindly disposed. There is only one thing that sets me off in uncontrollable 
anger, and that is the interruption of my concentration when a hostile witness 
is testifying. Associates who whisper in my ear while I am all ears only for 
the witness may be violently pushed aside and receive apology later for my 
involuntary rudeness. They have learned to write a note and leave it near me 
so that I will not lose even a second of hypnotic attention to the witness’s 
words, pitch of voice, and physical movement, the reactions of the twelve 
jurors, the attitude of the judge, the reactions of the opposing lawyer, his 
associates, and even those of the stenographer and court attendants. So 
complete is this concentration that at the end of a court day in which I have 
only listened, I find myself wringing wet despite a calm and even casual 
manner. And in every trial I will lose from two to ten pounds.” 

Allowance must of course be made for the fact that in the U.S.A. the 
solicitors’ and barristers’ professions are fused. Your trial lawyer is not 
merely your advocate at the hearing; he is also your detective agency, your 
psychoanalyst and your public relations man. This last function is important. 
Since trial by newspaper before and during the court hearing is a regular 
feature of the American way of life the lawyer must be prepared to do battle 
for his client in the press as well as in the courts. Mr. Nizer does not like it 
or really approve of it. “My own practice has been to forbid clients to turn 
to the press to argue their rights. Before I undertook the ‘Bobo’ Rockefeller 
case, it had been a daily sensation in the newspapers. The first statement 
made by Mrs. Rockefeller the day after our retainer was: ‘I have been 
instructed by my lawyer to make no statement whatsoever. I intend to follow 
his advice? In the Rose case we followed the same procedure of ‘No com- 
ment’ at the beginning. But we were dealing with a master publicist in Rose 
himself.” So Mr. Nizer had to intervene and hand out some material to the 
pressmen on behalf of Mrs. Rose. Nor can the lawyer’s function be confined 
to office hours. “One morning at three o'clock my phone rang. It was my 
client. She was in the most desperate state of all, complete unfeeling calm. 
She had just been raided by her husband and a squad of detectives.” More- 
over, once the necessary evidence has been located there is the business of 
preparing the witnesses for trial. “A lawyer who will put a witness on the 
stand without thorough preparation disserves his client, his profession, and the 
truth. He defeats justice, because such a witness will wander about unknow- 
ledgeably without the benefit of having had his memory refreshed by docu- 
ments, the recollection of others corroborated by objective facts, and the 
truthful history painfully reconstructed by interviews, depositions, and written 
evidence gathered over a period of years, sometimes all over the world.” 

The differences between English and American practice which stem from 
fusion are enhanced by differences in the process of the courts themselves. 
Most striking perhaps are the American facilities for discovery. It is a 
peculiarity of English procedure that discovery is limited to documents, If 
any of your evidence consists of written material you must show it to the 
other side before trial, but if it is merely oral the reverse rule applies; you 
have no right to see the proofs of your opponent’s witnesses. There is plenty 
to be said in support of this distinction but it is difficult to see any logic in 
it and it is not accepted in the U.S.A. Pre-trial examination of witnesses is 
an established feature of the process of the courts, though Mr. Nizer says it is 
more liberally accorded in the Federal court than in the State court’ For 
that reason he started the libel action of Reynolds v. Pegler in the Federal 
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court, and he certainly made use of the facilities available. “Week after 
week over a period of more than a year I dug into the defendant with 
thousands of questions. Before we were finished we had over 6,000 pages of 
his sworn testimony and had marked several hundred exhibits.” The subse- 
quent trial lasted for eight weeks before a jury and Pegler was under crpss- 
examination for seventeen days. The sky is evidently the limit, and the 
English practitioner may perhaps congratulate himself on the restrictions by 
which he is confined. 

It takes the author 185 pages to tell the story of this trial, and in my view 
that is about 100 pages too many. Mr. Niser includes long quotations from 
his cross-examination of the defendant and gives meticulous explanations of 
his object in putting the questions quoted. Assuming apparently that the 
reader will be unable to see the simplest point for himself, he hammers home 
the obvious with the persistence of a pile-driving machine that someone has 
forgotten to switch off. Nor does he allow the moral of the tale to escape 
attention. “When testimony flows to the pole of truth,” says he, “variations 
are of little consequence. The facts fall back into the magnetic stream.” Or 
again: “The judge’s charge, as it is called, enables the jury to apply legal 
yardsticks to the facts which they, and they alone, will determine. It is part 
of the genius of Anglo-Saxon jurisprudence that each contestant reveals his 
profile to the jury, while the applicable law permits the jury to see the truth 
full-face.” This sort of inspired comment turns up constantly in the author’s 
discourse and not all of it: lies easy on the stomach. The only example that I 
really cartd for is on p. 226: “Estoppel had stricken from John’s hand the 
sword that would have severed the marital ties.” Since this looked likely to 
lead on to another gripping instalment I struggled gamely along for several 
more pages, only to get bogged down in a dreary squabble about alimony. 

Mr. Nizer has undoubtedly heard of Shakespeare (he mentions him on 
p. 9) but evidently does not subscribe to his view that brevity is the soul of 
wit. Indeed, we are assured by Messrs. Heinemann that “this edition is an 
abridgement of that published by Doubleday & Co., Inc, New York.” If 
there is a larger version somewhere it will take a larger man than me to 
read it. 

C. P. Harvey. 


Five Famous Trais. By Maurice Moiserwrrsce. With Com- 
mentaries by Lorn Brrxerr. [London: William Heinemann, 
Ltd. 1962. 210 pp. 25s. net. 


Murer trials always make fascinating reading, not least on account of the 
awe inspired by their ultimate issue. Mr. Molseiwitsch, in retelling concisely 
five such celebrated cases of the past seventy-five years or so, has succeeded 
in bringing out the salient features of each with clarity and moderation. He 
does not explain why he has selected Steinie Morrison, Florence Maybrick, the 
“ Brides in the Bath” Smith, William Herbert Wallace and Adelaide Bartlett 
for his collection, but the juxtaposition of those who suffered the extreme 
penalty, those who escaped it through reprieve and those who were acquitted 
is revealing without being spelt out. 

We are inclined nowadays to believe, or at least to hope, that the fate 
which awaits a murderer is determined by some clearly definable and above all 
equal (even if not scientifically exact) yardstick and not by sentiment or 
emotion or even by pure chance. English law had gone a long way to ensure 
that the emotional climate of the community should not unduly affect the 
outcome of a trial (as it appeats to do frequently in the United States) and in 
recent history our judges have on the whole been high above any suspicion of 
allowing their natural revulsion against the deed and their temper to work 
against the accused. 


Vor. 26 8 
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It comes as all the more of a shock to be reminded here how gravely the 
administration of justice in capital cases is in fact dependent on purely 
fortuitous circumstances such as the skill of the counsel on both sides, or the 
exact composition of the jury. In two of the trials here related, those of 
Florence Maybrick and Adelaide Bartlett, Sir Charles Russell, later Chief 
Justice of England, was engaged and one cannot read without anxiety what 
Lord Birkett has to say in comparing the outcome of the two cases: “.. 
The evidence against Adelaide Bartlett,” he says, “whom he (Russell) prose- 
cuted, was much stronger than the evidence against Mrs. Maybrick, whom he 
defended; yet Adelaide Bartlett went free, whilst Florence Maybrick was 
sentenced to death.” The briliant feat of advocacy, by which Sir Edward 
Clarke saved Adelaide Bartlett, is now of course famous as an outstanding 
example of forensic eloquence, whereas Sir Charles Russell’s conduct of the 
Maybrick case (where there was never conclusive proof whether murder had 
been committed at all) does not escape altogether Mr. Moiseiwitsch’s censure, 
Lord Birkett makes yet another point when he writes: “I have often 
wondered whether the jury that acquitted Adelaide Bartlett would have 
acquitted Florence Maybrick; J think it would, for it was a highly intelligent 
jury” (italics mine). 

To those who cannot be satisfied with the commonplace that all human 
endeavour is fallible and can take little comfort from the observation that 
Mrs. Maybrick was not in fact executed, but released after fifteen years in 
gaol, the knowledge that even a trial for murder can on occasion be @ game 
of hazard whose outcome depends entirely on how lucky the prisoner at the 
bar is over his jury, must surely be another. strong argument against capital 


punishment. 
H. A. HAMMELMANN. 


RENTCHARGES IN REGISTERED CoNvEYANCING. By T. B. F. Ruorr, 
Solicitor, Senior Registrar of H.M. Land Registry. [London: 
Sweet & Maxwell, Ltd. 1961. xxiv and 187 pp. (including 
indices and precedents). 87s. 6d. net.] 


Tis practice book on what may seem to many people a somewhat recherché 
subject, is a reprint of articles and precedents which appeared in The Con- 
veyancer and Property Lawyer during 1960. A useful handbook of this kind 
is however all the more welcome because it deals with an’ obscure subject; 
when that subject crops up in practice, it is a relief to be able to consult a 
work as authoritative as this, especially as very little will be found elsewhere. 

‘The book is written as a guide to this special branch of land registration 
practice—one of particular importance to Manchester and Salford, especially 
in view of the projected extension of compulsory registration of title to those 
two county boroughs. Accurate as the learned author’s law and practice 
certainly is, we could sometimes wish his language were a little simpler. For 
example, what is a “ dispositionary”” renicharge (p. 7)? ‘The second sentence 
commencing on p. 47 is by no means clear: is consent “normally” required 
before a local authority may dispose of their land or not? We would have 
expected a negative answer, but the author has not made the position 
clear. We would have thought there was no doubt whatever but that a 
charge in favour of a local authority under section 10 (7) of the Housing Act, 
1957, was a local land charge (see p. 91); not only those charges that are 
expressly mentioned in section 15 (1) of the Land Charges Act, 1925, are local 
land charges, for the proviso to that subsection and (in a different context) 
subsection (7) thereof, in both cases as amended by the Schedule to the Law 
of Property (Amendment) Act, 1926, bring in a wide class of charges. 

The learned author’s practical guidance through the mass of Land Registry 
“rules and forms is of course impeccable, although one does get the feeling that 
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to him, at least, the Land Registration Act, 1925, represents the very best of 
all possible conveyancing systems. The precedents also will be most useful in 
practice; they have obviously been carefully chosen to cover most transactions. 


J. F. GARNER. 


CENTRAL BANKING LEGISLATION. Selected and annotated by Hans 
Aurricat. [Washington D.C.: International Monetary Fund. 
1961. xxi and 1,012 pp. (with index). $10.] 


Tus is a collection of statutes and related materials concerning central banks 
which has been made by Dr. Aufricht, who is counsellor in the Legal Depart- 
ment of the International Monetary Fund, and a lawyer with a very wide 
experience in law and in political science, both in Europe and the U.S.A.—it 
would have been difficult to find anyone better fitted for the task of compiling 
and editing this material. 

During this century and particularly during the period since the Second 
‘World War, banking has become more and more international in its activi- 
ties, and important international banking institutions have been set up such 
as the World Bank and the International Monetary Fund, which must be in 
constant touch with the central banks of all the most important sovereign 
states, and must frequently be concerned with problems of exchange governed 
by a bewildering number of legal systems and operating in a number of 
differing ways. For the officials of these institutions, and all those brought 
into close touch with their working, it must be exceedingly difficult to have 
effective regard to the legal requirements of all the different states. There is 
not only the problem of discovering what the law is, but of translating it 
when found. 

Dr. Aufricht has attempted to solve this problem, or part of it, by present- 
ing in English the texts of central banking and monetary laws of twenty-one 
countries, To these texts he adds a most useful commentary, referring to the 
sources of his texts, and to relevant authorities—e.g., in the case of the United 
Kingdom to Halsbury’s Statutes and to the Radcliffe Report on the working 
of the monetary system. At the end of each chapter there is a bibliographical 
note, drawn up on very catholic lines, and containing references to official 
reports, histories, and legal and economic treatises. 

To have attempted to cover every country in the world would have been 
too big a task, at any rate at this stage, and the problem of selection must 
have been a difficult one. The method of solution chosen is perhaps open to 
some criticism as it has resulted in the omission of a number of the most 
important states. It was in the first place one of contrast, to compare the 
legislation dealing with the oldest (United Kingdom) of the central banks with 
that of some of the most recently established ones (¢.g., Ceylon, Coste Rica). 
In the second place, to contrast the broad method of approach (s.g Union of 
South Africa) with the tight and detailed method (4.9, Guatemala). And in 
the third place, to reflect the banking and monetary régimes of countries at 
different levels of economic development. The countries chosen for com- 
parison have been arranged in three groups, viz.: Group I: Australia, 
Canada, Rhodesia and Nyasaland, Union of South Africa and United King- 
dom. Group Il: Burma, Ceylon, India, Indonesia, Japan, Korea, Pakistan, 
Philippines. Group III: Costa Rica, Dominican Republic, Cuba, El Salvador, 
Guatemala, Honduras, Mexico, Nicaragua. At the end there are a number of 
valuable synoptic tables, but the absence of an effective index is a serious 
omission. 

The United Kingdom’s material, which is the only part of the volume upon 
which I am at all qualified to pass Judgment, ls certainly very full, the few 
statutes omitted (with a possible exception referred to later) being of no 
present day relevance whatever. Indeed, it may be doubted whether thert 
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was any need to give all the material included. Thus, the original Charter of 
the Bank of England, 1694, is of hardly more than historical significance. 
And was it necessary to print in full not only the whole of the Bank Charter 
Act, 1844, but also what Dr. Aufricht calls “the current text,” which is a text 
indicating how much of the original text is still in force? But it is certainly 
very useful to have the texts of such statutes as the Borrowing (Control and 
Guarantees) Act, 1946, the various Coinage Acts, the Bretton Woods Agree- 
ment Act, 1945, etc., all within one cover. 

Dr. Aufricht evidently decided that foreign exchange regulation, in which 
central banks usually play an important, if not a decisive, role, was not within 
the scope of the volume, for such references as there are to it are incidental. 
Thus the Exchange Control Act, 1947, is not among the statutes set out, and 
the contents page shows that specific exchange legislation in other countries is 
not among the texts printed. This is surprising because in modern times the 
control has become a significant part of the work of most central banks, and 
the work of the World Bank and of the International Monetary Fund must be 
influenced by it, however indirectly. It is no doubt a technically sufficlent 
answer that this matter is one for central governments rather than for 
central banks, and it is of course true that in the United Kingdom the 
Treasury is in control. However, the Treasury works the control through the 
Bank of England, and it is difficult to contemplate any scheme of exchange 
control in which the central bank did not carry the main burden of executive 
responsibility. I think, therefore, that the volume is not really complete 
without the texts of the legislation under which the control operateé. 


AN OUTLINE oF THE Law or LANDLORD AND TENANT. By V. G. 
WELLINGS, M.A. (Oxon.). [London: Sweet & Maxwell, Ltd. 
1961. xix and 152 pp. (with index). 25s. net.] 


Te emphasis in the title of this little book by one of the Editors of the latest 
edition of Woodfah, is the word “ Outline.” It is based on Wilshere’s book of 
the same title, but it is really a new book in its own right. Landlord and 
Tenant is of course a difficult subject on which to write a readable “ outline”; 
there are so many detailed rules and so much statute law meking exceptions 
to most principles. Nevertheless, if one really needs an outline of such a 
subject, the learned author has here provided an excellent example. It is 
intelligible, reasonably comprehensive and concise. Even the various forms 
of statutory security of tenure are included; the Rent Acts are admirably 
dealt with in a chapter of only seven pages, although space could surely have 
been found to indicate that the effect of the control is of rapidly dying 
importance as a consequence of the 1957 Act. 

In places the learned author descends to a degree of detail surprising in a 
brief introduction; for example, on p. 68 he lists the things privileged from 
distress, and the circumstances in which an agricultural tenant can claim 
compensation are discussed at length in Chapter 8. On the other hand, the 
decision to include a precedent of a lease of a country house (to be found in 
Chapter 4) is to be welcomed; a student cannot too early become familiar with 
the precise terms of deeds, and the learned author has used the precedent to 
illustrate a number of practical points. At pp. 17 and 18 the learned author 
has a paragraph headed “tenancy by estoppel” but somewhat surprisingly he 
here only discusses tenancies created by attornment, explaining the position 
of mortgagor and mortgagee. Such cases as Maokley v. Nutting [1949] 2 
K.B. 55 and Church of England Building Society v. Piskor [1954] Ch. 553 are 
not dealt with, which seems a pity in a book such as this, designed to be used 
by students. Under “disclaimer” on p. 95, reference could have been made 
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to the rights given to a lessor or lessee to determine the lease under section 
162 of the Housing Act, 1957. 

However, the book will be of considerable value to students and no doubt 
also to estate agents and others concerned with this subject. The book fs up 
to date and well equipped with all the customary indices. 

J. E. Giuria 


Toe Burpine Societies Acr, 1960. By Jonn MILS, O.B.E., B.A., 
assisted by Ricuarp Scorr. [London: Stevens & Sons, Ltd. 
1961. xx and 281 and (index) 10 pp. £2 10s. net.J 


Tuer Building Societies Act, 1960, has made numerous changes in the law 
relating to Building Societies in Great Britain. In consequence much of the 
eleventh edition of Wurtsburg’s Building Society Law is now out of date. 
However, a completely new edition is scarcely justifiable, because a new Act 
has been promised consolidating the provisions at present contained in the 
whole series of Acts from 1874 to 1960. The present volume is thus a supple- 
ment to the eleventh edition of Wurtzburg: or rather more than a supplement, 
as it contains eighty-eight pages of text which are a substitute for Chapters 2, 
8, 5 and 6 of Wurtzburg. In addition, it contains the text of the Building 
Societies Act, 1960, the regulations that have been made thereunder, and a 
precedent of Rules for a Society, which presumably supersedes the form given 
in Wurtsburg. 

The changes in the law introduced by the new Act are directed mainly to 
the protection of the investor. There are new provisions relating to matters 
that must appear in the rules, the amendment of the rules, the keeping of a 
register of members, accounts and the conduct of meetings. These matters 
are well set out in the text of the present book. It is refreshing to find a 
textbook dealing with statutory law which does not simply supply the reader 
with an inaccurate summary of the text of the Act, section by section, but 
is the product of careful thought: as a result, the attention of the reader is 
called to matters that do not appear in the Act, where one might perhaps 
have expected them to appear. An omission in the statute may be just as 
important as the statute itself. It is safe to allege that Wurtzburg and this 
new book together constitute an indispensable addition to the library of 
anyone concerned wih the management of a building society. 

Before Parliament was prompted to enact the Building Societies Act, 1960, 
the public had been treated to a number of interesting scandals which illus- 
trated the sparse nature of the law’s protection for members of building 
societies. Yet it is difficult to see why, if Parliament was so ready to make 
detailed law for the protection of shareholders in public companies, it was 
any less enthusiastic a protector of the members of a building society. Surely 
any institution which goes to the public for money should be subject to the 
sort of supervision to which companies are subject. Building societies have 
had their turn. Perhaps the turn of charitable appeals (particularly those 
made by professional promoters) and trade unions is to come. 


D. C. Porrrr. 


Tax Mopern Law or Reat Property. By G. C. CHESHIRE. 
Ninth edition. [London: Butterworths. 1962. lxii and 892 
and (index) 57 pp. £8 12s. 6d. net.] 


A Manoa. or THE Law or Reat Property. By R. E. Mrcarry. 
Third edition. [London: Stevens & Sons, Ltd. 1962. li and 
642 and (index) 29 pp. £2 15s. net.] E 
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Tux new editions of these well-known books contain no major changes of 
content or arrangement. Recent developments have been incorporated in a 
manner suitable to the different scope and character of these books. Critics 
of the last edition of Dr. Cheshire’s book had complained that it gave 
insufficient attention to registered conveyancing. The account of this subject 
and also that of planning law, both contributed by Mr. J. B. Butterworth, 
have therefore been greatly expanded. Almost forty pages on planning law 
provide a generous measure of information on matters of detail and the reader 
who is looking for only an outline of the subject will find this more readily 
in Mr. Megarry’s concise treatment. Both authors agree in explaining the 
abolition of development charges, a crucial event in the history of planning 
law, by the inherent defects of the system which was too subtle to be workable 
and which, as Mr. Megarry expresses it, led to a “rebellion of human nature 
against paying large sums of money . . . when the assessment of the correct 
amount was open to wide variations of expert opinion... .” It might also be 
worth recording that between the introduction and the abolition of develop- 
ment charges there had taken place a change of government in this country. 

Both books mention that considerations of tax play an important part in 
shaping the law and practice of conveyancing but, although the possibilities 
of discretionary trusts are briefly explained by Dr. Cheshire and the purpose 
of land companies is equally briefly described by Mr. Megarry, readers of 
these books will learn far more of the form in which the struggle between 
the landowning taxpayer and the revenue was waged in the days of the 
Statute of Uses than of the forms in which it is conducted at the present time. 

Mr. Megarry explains the significance of “subject to contract” as if this 
formula were only used to qualify acceptances although it is just as likely to 
be introduced into what would otherwise have been an offer. This is 
strikingly illustrated by such recent cases as Graham ¢ Scott v. Oxlade and 
Bennett, Walden & Co. v. Wood which might have been added at the end of 
note 2 on p. 888 by Dr. Cheshire to replace the last two cases mentioned in 
this note which appear to have no relevance to the point. Winn v. Bull is 
cited by Dr. Cheshire on this page, yet although in that case it was shown 
that the “subject to contract” formula may be used to secure a formal, as 
against an open, contract, Dr. Cheshire speaks of formal contracts as distinct 
from informal ones. The point, however small, is apt to confuse the beginner 
and the learned authors may therefore be asked to deal with it when 
preparing the next editions. 


J. U. 


CARTEL AND MonoroLy iv Moprrn Law. Reports presented to the 
International Conference on Restraints of Competition at 
Frankfurt-on-Main in June 1960. Two volumes. [Karlsruhe: 
Verlag C. F. Miller. 1961. xxxii and x and 1,016 pp. 
DM.110.] 


Ix June 1960 the Institute for International and Foreign Trade Law at the 
University of Frankfurt-on-Main, in co-operation with the corresponding 
Institute of the Georgetown University Law Center, Washington, D.C., held 
an International Conference on Restrictive Practices. More than 150 lawyers 
from many countries of the world attended and participated in the three 
Working Groups concerned, respectively, with the Problem of Restraints of 
Competition in the European Communities, Business Concentration and the 
Law against Restraint of Trade, and Legal Problems posed by International 
Restraints of Competition. The Conference was addressed by twenty-nine 
speakers, among them Mr. R. O. Wilberforce, a.c. (as he then was), the only 
speaker from Britain, who discussed with great insight and clarity the 
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problem of the enforcement of orders in the “Anglo-American Law” of 
restrictive practices. It would be invidious to give a complete list of all the 
other contributors. While, as inevitably happens on such occasions, not all 
reports were of equal weight, the standard, on the whole, was very high and 
it is clear that every student working in the field of international restrictive 
practices will derive benefit and guidance from these two volumes. 

It is a remarkable feature that all contributions are reproduced in the 
original language and in so far as this was German and French an English 
translation is added 

F. A. Many. 


CONSTITUTIONALISM IN GERMANY AND THE FEDERAL CONSTITUTIONAL 
Court. By Enwarp McWurmnry. Introduction by GERHARD 
LEmHOLZ. [Leyden: A. W. Sythoff. 1962. 71 pp.] 


Proverss are rarely true and usually misleading. Professor McWhinney, 
misled perhaps by the Greek warning péya fiSAlov peya Kaxdv, has produced 
a book which seems to the reviewer to suffer from no serious fault save 
brevity. 

In seven chapters the author traces the history of the Bundesverfassungs- 
gericht from its foundation in 1947 through its early years, characterised as 
a period of judicial restraint, through the period of increasing judicial confi- 
dence (1854-59) to what is described as the period of judicial activism, from 
1959 onwards. 

The court is highly specialised in function and collegiate in form. Pro- 
fessor McWhinney makes no comment on the first point. To the reviewer the 
existence of six supreme courts, apart from a seventh which, when created will 
settle conflicts of jurisdiction, seems too much of a good thing. Appointment 
of judges by the legislature seems to merit a slightly more critical approach 
than that of Professor McWhinney. He himself admits that this has led in 
popular belief to the identification of the two divisions of the court with 
particular political policies. Justice, in the only memorable words of Lord 
Hewart, ought not merely to be done but be seen to be done. 

Dealing with the early years of the court the author describes, apparently 
with approval, the tactics of the court in the German Communist Party Oase 
1966: and the European Defence Community Litigation. The former case, for 
example, dragged on for five years before judgment. Judicial restraint, in 
the sense of a determination to settle cases on non-constitutional grounds 
where possible, may well be desirable. In the sense of a determination to do 
nothing and hope the quarrel will blow over it seems no more desirable than 
the tergiversations of nineteenth century chancery. 

The years between 1954 and 1959 yielded some interesting cases. In the 
Ooncordat Case 1957, the court held that powers given to the states by the 
federal constitution cannot be limited by the treaty obligations of the federal 
governments. Unfortunately Professor McWhinney delays hardly at all over 
the interesting international questions raised by this case. In the Sexual 
Offender's Case 1957 a statute aimed at homosexual activities between males 
but not between females was held not to infringe the terms of Articles 8 (1) 
and 8 (2) of the Basic Law which provide that: “All persons shall be equal 
before the law”; “Men and women shall have equal rights.” But in his 
desire to be brief, Professor McWhinney fails to make clear the courts 
reasoning, although it presumably was similar to that expressed in the cases 
relating to the taxation jointly of the incomes of husband and wife, namely 
that “what is prohibited is arbitrary differential treatment of that which is 
essentially equal.” 

The Volkswagen Oase 1961 raised an interesting problem. Priority had 
been given to employees of the firm in applying for shares when the company 
was denationalised. It was objected that in view of the great demand this 
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gave the workers an unfair advantage. The court rejected this complaint. 
The purpose of the Act was not merely to distribute the shares throughout 
the population—but also to further the conception of “partnership” of 
management and employees in industry. 

The period of judicial activism is however largely concerned with ques- 
tions of electoral law. The court has not hesitated to challenge the Federal 
Government in this field. Perhaps however, the outstanding case to the 
present is the decision in the Television Case 1961. The court not merely 
denied the right of the Federal Government to establish a second television 
channel—which would be an infringement of the rights of the states—but 
included in its judgment “an extended lecture on political morality to the 
Adenauer régime.” ‘The living hand of the law fell with a resounding slap 
on the somewhat autocratic Chancellor. 

At a time when interest in America and elsewhere is again centred on the 
controversy between judicial activism and restraint the appearance of this 
book is welcome, apart from its own merits. In countries, such as Ireland, 
where judicial activism has not yet made its appearance, this book serves a 
useful purpose if it dispels the notion that there is no more to be said in its 
favour than an acquaintance with Adkins v. Children’s Hospital and Schechter 
Poultry Oorp. v. U.S. might suggest. 

The book is attractively produced by Sythoff of Leyden. The reviewer 
noticed only two misprints (p. 12, line 24 and p. 67, line 25). The introduc- 
tion, by a judge of the court, contributes a new word to the English language, 
“insightful.” Less happily on p. 68 a Christian Democratic polftician is 
quoted in terms whose obscurity may well derive from the original rather 
than from the translation. 

Paot Jackson. 


ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS. HERAUSGE- 
GEBEN VON DEN MITGLIEDERN DES BUNDESVERFASSUNGSGE- 
RICHTS. Vol. 12. [Tibingen: J. C. B. Mohr (Paul Siebeck). 
1962. xii and 456 pp. DM.26.] 


A “Lange part of this volume is taken up by the judgment of the court which 
declared the Federal Government to be in breach of the Basic Law in conse- 
quence of its attempt at forming a Federal television programme company. 
The vast political importance of this judgment has resulted in its being 
reported and commented upon by the national papers in this country. To 
readers outside Germany, however, and perhaps in particular to members of 
the legal profession, some of the less celebrated causes will appear to be in 
many ways more interesting. Several decisions in this volume go far to show 
that the court—notwithstanding the fact that its review of other courts’ 
decisions is confined to an investigation of possible contraventions of the 
Basic Law—is in fact emerging as the highest court in Germany. Its influence 
is spreading into every branch of the administration of justice—in some cases 
in a manner and to an extent that must at the first glance appear surprising. 
Thus the court had to decide on the request of three different courts whether 
a provision relating to exchange contro], which had been enacted by Allied 
Military Government, was still in force. In two decisions the court inter- 
vened in libel cases—in one on the ground that the judgments of two ordinary 
courts were incompatible with the basic right of freedom of expression of 
opinions, in the other on the ground that the person against whom the libel 
had been directed had not been given a proper hearing. In the former of 
these cases proceedings had been brought for criminal libel. The accused was 
the President of the Court of Appeal of Stuttgart. His case had gone 
through two courts. As a result of the proceedings he had been fined the 
equivalent of £18. The Federal Constitutional Court quashed the verdict and 
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ordered a retrial by another court. One may well doubt whether such judictal 
effort is really justified by issues of this type. 

Yet there can be little doubt that the court serves important purposes, 
though perhaps at least in part owing to the unsatisfactory performance of 
some of the inferior courts. There is a significantly large number of cases in 
which judgments of ordinary civil and criminal courts had to be set aside on 
the ground that a party had not been granted a judicial hearing. In another 
case the Appeal Court of Frankfurt in all seriousness held that a refugee 
from the Soviet Zone of Occupation, the so called German Democratic 
Republic, could be imprisoned in Western Germany by way of enforcement of 
an Eastern German judgment convicting him on the ground of contraventions 
against Eastern German revenue laws and Eastern German export control 
regulations. The full authority of the Federal Constitutional Court was 
required in order to assert the triviality that it is not the function of prisons 
in the free world to serve the aims and purposes of a Communist government. 
It is perhaps not surprising in these circumstances that the judiciary at the 
ordinary courts finds it hard to maintain its professional status: one of the 
judgments in this volume reveals the surprising fact that some of the judges 
at the administrative courts now receive higher salaries than their brethren 
in the ordinary courts. The Federal Constitutional Court did not think that 
this was unjustified: the administrative courts in the court’s view perform in 
several respects a more responsible task than the ordinary courts. The history 
of the relationship between the civil and the administrative courts seems about 
to turn full circle. 

E. J. Conn. 


COMMENTARY ON THE CONSTITUTION oF InDIA. By Durea Das Basu. 
Fourth edition, Vols. I and II. [Caleutta: J. C. Sarkar & Sons 
(Private), Ltd. Vol. I, lxviii and 746 pp.: 1961; Vol. II, 
lxxxii and 842 pp.: 1962. £4 each.] 


THe new edition of Dr. Basu’s Commentary on the Constitution of India is 
being enlarged from two to five volumes, but we thought it better to review 
now the two volumes that have already appeared rather than to wait for the 
completed work to reach our shores. From the beginning Dr. Basu intended 
that his Oommentary should refer to the constitutions of other countries, 
particularly those that were the sources used by the framers of the Indian 
Constitution, and the judicial interpretations of those provisions, in order 
not only to explain the Constitution of his own country but also to elucidate 
the points upon which the framers of that Constitution sought to improve. 
He therefore adopted the comparative method, with special reference to the 
Constitutions of the United States, Eire, Australia, Canada, South Africa, 
Japan, France, Burma and Ceylon; and also, of course, the principles of 
British constitutional law and parliamentary government. The second edition 
gave fuller treatment to the governmental systems of Britain and the United 
States. The third edition, developing the foreign aspects still further, acquired 
the subtitle of “a comparative treatise on the universal principles of Justice 
and Constitutional Government with special reference to the organic instru- 
ment of India.” The approach remained juridical, although, as Dr. Basu says, 
the successful conduct of a constitutional case “requires a sound knowledge 
not only of history and political science but also of the organisation and 
working of the entire governmental machinery.” The main reasons for the 
increase in size of the new edition, as it has so far appeared, are the expanded 
treatment of administrative law, and of parliamentary procedure and privi- 
lege, the elaboration of general constitutional principles, and the accumulation 
of judicial precedents of interpretation. The law relating to parliamentary 
procedure and privilege in India is relatively undeveloped and not much has 


been written on it, so that Dr. Basu is concerned to consider how far the law 
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and custom of the British Parliament is applicable, bearing in mind the fact 
that the Indian Parliament is a limited legislature. More emphasis has also 
been placed on the criticism of judicial decisions; although Dr. Basu rightly 
thinks that criticism by an author of this kind of book ought to refer not so 
much to his own opinion as to generally accepted opinion and received autho- 
rity. On the other hand, Dr. ‘Basu has not attempted to provide here an 
exhaustive digest of all reported decisions on the Indian Constitution (for 
which he refers us to the third edition of his Shorter Constitution); tor, 
although the courts in constitutional cases cannot ignore precedents, they are 
not rigidly bound by them—the Supreme Court, at least, in the application 
of fundamental principles can modify its views in the light of changing 
circumstances. Since the last edition the Constitution of the Fifth French 
Republic has come into being, and a Pakistani Constitution has come and 
gone. 

One advantage the earlier editions of Basu had over Chitaley and Rao was 
that it was less voluminous. The expansion from two to five volumes has 
disadvantages. The book tends to become more a work of reference in a 
library than a book for the private bookshelves. Nearly 200 pages now come 
under the rubric of Article 14 (Equality before the Law). This is because 
Dr. Basu has chosen this place to include a survey of a large part of adminis- 
trative law, covering subordinate legislation, administrative tribunals and 
judicial review of administrative action. Some digression is admitted, and 
indeed it is difficult to see the relevance of much of this material. Dr. Basu 
seeks to justify himself by saying that equality before the law infolves the 
control of all power by the courts. But we do not see how the principle of 
equality before the law ja affected if the law is subordinate legislation or 
rights are determined by an administrative tribunal. We suspect that what 
has really happened is that Dr. Basu has been diverted from his path by 
following criticisms of Dicey’s exposition of “the Rule of Law,” which criti- 
cisms involve an apologia for Administrative Law and an examination of 
Dicey’s expressions “the ordinary law” and “the ordinary courts.” More 
understandably, over 200 pages are devoted to Article 19, the “seven free- 
doms of the citizen.” We should find it more convenient, however, if here and 
elsewhere the Index to Comments were placed at the beginning rather than 
the end of each Article. 

It is unfortunate, too, that the Fundamental Rights are separated between 
Volumes I and II. In Volume II the sixty-four pages on Article 20 (protec- 
tion in respect of conviction for offences) include all the cases, and pose some 
undecided problema, on the important subject of preventive detention. The 
second volume, apart from finishing Fundamental Rights and Directive Prin- 
ciples of State Policy, covers the Union Executive and Legislature. 

Then, unless a team of contributors is employed, expansion on this scale, 
coupled with the increasing demand for new editions, increases the danger 
when one comes to details—the danger of arbitrary selection, misleading con- 
densation or even inaccuracy. Thus, for example, it is said (Vol. I, p. 96) that 
“ All persons in England are either British subjects or aliens.’ This is no 
longer true: there are also Irish citizens and British protected persons. Also, 
the British Nationality Act, 1948, referred to here as the basis of the present 
law, has been amended from time to time. The statement (Vol. I, p. 277) 
that “ An administrative act, obviously, is the act of an administrative autho- 
rity” either begs a difficult question, or assumes a rigid separation of powers. 
Dr. Basu is entitled to define an “administrative act” in this way if he likes, 
but there is no “obviously” about it. The account of the English law of 
arrest without warrant (Vol. II, p. 97) refers to Ohristis v. Leachinsky but 
not to John Lewis & Co., Ltd. v. Tims. In the condensed account at the same 
page of the right in English law to be defended by counsel, the statement 
“Next, the Poor Prisoners’ Defence Act, 1980, provided ...” looks as if it is 
2 historical statement of the first Introduction of legal aid in criminal pro- 
ceedings, which was in 1908. Again, to say (Vol. II, p. 107) that “since the 
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decision in R. v. Halliday and Liversidge v. Anderson it is now settled that 
Parliament may empower the Executive to make regulations for the detention 
without trial of persons ...” seems to suggest that the vires of Acts of 
Parliament was in issue in these cases, whereas, of course, that is not so 
Incidentally, Liversidge v. Anderson has been more favourably received in 
India and Pakistan than in this country, and when Dr. Basu calls it “the 
bedrock of modern emergency decisions” (Vol. IJ, p. 84) he does mean “ bed- 
rock” and not “low water-mark,” but the reader’s attention ought to be 
drawn to the caution against generalising from that case administered by the 
Privy Council in Nakkuda Ak v. Jayaratne. 

This is the first book to which many of us turn in any problem on the 
Indian Constitution. It has also established itself as one of the most useful 
works of comparative constitutional law in the Commonwealth. It would 
surely not be inconsistent with Dr. Basu’s ambitious intention if we suggested 
that the material on the constitutions and laws of countries other than India 
should be used to stimulate thought and facilitate research on principles, 
rather than be relied upon as a work of reference. 

O. Hoop PanLrers. 


THE INDIAN ADMINISTRATIVE Law. By Manoa, CHANDRA JaN 
Kazi, u.m. [Delhi: Metropolitan Book Co. (Private), Ltd. 
1962. xxiii and 250 pp. Rs. 20.00.] 


Tuis book, written by a lecturer in the Faculty of Law at the University 
of Delhi, already an established legal author, is a welcome addition to the 
literature of administrative law. The number of pages is deceptive, for 
the print is small, so that although the book is not exhaustive of its subject 
it is nevertheless comprehensive in its coverage of the field of the subject, 
and it is often comparative in its approach. The result is a substantial 
textbook. There are times when the English reader of the volume may 
be forgiven for forgetting that he is reading about Indian law. Although 
the names of cases, statutes, public authorities and so on are different, 
the substance of the law, and of the organisatiun of authorities and powers, 
is remarkably like that of England. Even the complication of a federal 
Constitution does not seem to be obtrusive. Crown proceedings, certiorari, 
Tamlin v. Hannaford, the Select Committee on Statutory Instruments, they 
are all here. Most have different names, indeed the cases have very different 
names, but in essence they are the same as our well-worn English possessions. 
Some institutions, such as the prerogative writs, even retain the names we 
use. Of course the details of much of the law betray differences from the 
law of England. Thus delegated legislation is not possible for certain 
purposes because the Constitution forbids it, though this is the exceptional 
case. Again, there would seem to be less provision for the bringing of actions 
in tort against the Union than against the Crown in England. In some ways 
Indian law seems old-fashioned, as in retaining quo warranto (p. 185), but 
in others vital, as where we find that there have been nearly twenty important 
cases dealing with the ground of error of law on the face of the record for 
certiorari during the past decade (pp. 151-152). No Ombudsman question 
appears to have arisen in India yet, but there are hints here and there in 
the book which suggest that it may not be far off. 

Perhaps the best feature of this book is its excellent arrangement. In 
Part One,, which is introductory, Mr. Kagzi places administrative law in 
its proper context, discussing its relation with constitutional law, the doctrine 
of the separation of powers, the identity of administrative bodies and the 
meaning of administrative action. The rest of the subject then follows in 
the remaining Parts, neatly divided up and logically arranged—Delegated 
Legislation; Tribunals; Judicial Control and Superintendence of Administra- 
tive Bodies and Tribunals; Liability of, and Suits against, the Union, the 
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States and Public Authorities; and Public Corporations. There are two 
Appendices, the first containing the important provisions of the Indian 
Constitution referred to in the book, and the second the texts of seven 
important statutes and Bills, Indian, American and British. In this latter 
Appendix there is usually no clear indication, until one reads the text, 
as to which statute emanates from which country, and it might have been an 
improvement to label them or group them. At present the Appendix begins 
and ends with an Indian Act or Bill, and American and British materials 
are sandwiched in between. An Indian law student may not be much the 
wiser to see the Tribunals and Inquiries Act, 1958, simply labelled “6 & 7 
Eliz. 2 Ch. 66.” The reviewer noticed some ambiguities in the author’s 
exposition. Thus on p. 24 we read that “ Administrative process is different 
from the traditional governmental processes described as legislative, executive 
and judicial. It betrays attempts at fitting it into the traditional pattern. 
It includes a bit of all the three and is an admixture of the executive, 
legislative and judicial processes.” Again on p. 25, “In the United Kingdom 
licencing [sic] is termed Judicial; but in this country it is deemed quasi- 
judicial and often in the context of the particular cases even administrative.” 
This is a little confusing, and it is not until later in the chapter that 
confusion is, on the whole, ironed out, and the author comes back to the 
more orthodox conclusion that administrative acts are basically the exercise 
of executive discretion. 

It would be pleasant to be able to end this review with remarks to the 
effect that, despite a few trivial errors, ambiguities or reviewer’s pfejudices, 
the book can be wholeheartedly recommended. But unfortunately this cannot 
be done. Certain aspects of the author’s style can usually be put up with, 
guch ag the haphazard use and lack of use of the definite and indefinite 
articles, and of the singular and plural. But it must be stated that 
the actual production of the volume, so intrinsically worthwhile, is slipshod. 
Whether any proof-reading took place we cannot tell, though the Solicitor 
General of India, who contributes a foreword, apparently read through the 
text. At all events one could point to anything up to elght or ten misprints 
to a page in some places, and it may be that there is not one single page 
without a blemish of this kind. Some errors occur again and again, and 
may presumably be traced to the author—examples are “Conceil PEtat” 
and “de tournement de powooir’’ My favourite error was the delightful 
picture conjured up by “Chief Justice Cake who was dismissed by the despotic 
King because he spoke against him while he fought Parliament and the 
Judges of England” (p. 77). But what a pity this is. With just a little 
more trouble this book could have lived up to the high standard of scholarship 
and legal authorship displayed by Mr. Kagzi. 

D. C. M. Yarnrer. 


ASIAN AFRICAN LEGAL CONSULTATIVE Commrrree. Report of the 
fourth session of the committee held in Tokyo, February 1961. 
[New Delhi Asian African Legal Consultative Committee Secre- 
tariat. 1961. 428 pp. | 


Tre Asian African Legal Consultative Committee comprises legal delegations 
from Burma, Ceylon, Egypt, Japan, India, Indonesia, Iraq, Morocco, Pakistan, 
Sudan and Syria, and has as its purpose the examination of legal questions 
with a view to making recommendations. Meetings have been held in New 
Delhi (1957), Cairo (1958), Colombo (1960), Tokyo (1961), and Rangoon 
(1962). This volume represents the report of the Tokyo proceedings and 
contains material on five substantive issues. 
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(1) Batradition (pp. 18-41) 

The draft articles containing the principles concerning extradition of 
fugitive offenders deal with many controversial problems. Are bilateral 
treaties preferable to multilateral conventions? Is it preferable to specify 
the extraditable offences, the enumerative method, or to specify offences 
by reference only to a prescribed minimum possible punishment, the elimina- 
tive method? Can a state request the extradition of a person who is not 
a national of that state? Can the requesting state punish for other than 
the extradited offence? Does a time limit operate in respect of the 
extraditable offence? And is it possible or desirable to attempt to define 
political offences in respect of which no extradition lies? 


(2) Admission and treatment of aliens (pp. 48-180) 

The draft articles on the status of aliens, with commentary, attempt 
to codify international law, with modifications, but contain few novel ideas 
and little forceful principle. Expropriation of the property of aliens is 
permissible according ‘to the local laws, regulations and orders, not accord- 
ing to just compensation; freedom from arrest, to practise religion, to 
apply to the courts and have legal representation is also subject to local 
laws, regulations and orders, not according to a prescribed minimum 
standard of treatment. It is difficult to reconcile a states right to refuse 
admission to an alien with a duty not to exercise this right with discrimination. 
Prohibition of Asian immigration into the U.S.A. is condemned. The right 
to grant asylum to political refugees is acknowledged, and the right of 
deportation, but “deportation should not amount to extradition in disguise” 
(p. 69). 


(8) Legality of nuclear tests (pp. 181-190) 

Nuclear tests were condemned by all delegates, on the legal grounds 
that such tests constitute an abuse of rights, endangering neighbouring states 
and the world population and interfering with the freedom of the seas, 
and constitute a breach of the Charter, articles 78 and 74, where the tests 
take place in non-self-governing territories. 


(4) Legal aid (pp. 199-875) 

This section contains a comprehensive survey by the rapporteur Thambiah J. 
(pp. 200-282), and an interesting paper on the international aspects of legal 
aid by M. S. Alif (pp. 858-874), together with material on legal aid arrange- 
ments in England, Scotland, U.S.A., Canada, Australia, Austria, South 
Africa, Germany, Belgium, Sweden, Ceylon, Burma, India, Indonesia, Japan, 
Pakistan, Egypt and Syria. The English system seems to be generally 
accepted as the model to follow, though the following criticisms are made: 
(a) it is cumbersome to have the N.A.B. to assess means; (b) a fixed scale 
of means for eligibility is too rigid; (c) security for costs should not be 
ordered against an assisted person as in Friedmann v. dustay, Ltd. [1954] 
1 All E.R. 594; (d) it is illogical to exclude certain types of case, 6.9., 
actions to vindicate reputation; (e) legal aid should be available for all 
legal processes, including administrative tribunals, as in Belgium; (f) legal 
aid often comes at too late a stage in criminal cases; (g) the institution 
of the public defender (pp. 221 and 864) might have salutary advantages; 
and, more generally, (h) to reduce the cost of litigation is to reduce the 
need for legal aid. The Littlewood Report, 1954, the U.K. National Committee 
Conference at Oxford, 1959, and now this newly available material mean 
that a definitive work on legal aid in all countries should soon be able t 
be produced. ° 
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(5) Recognition and enforcement of foreign decrees in matrimonial matters 
(pp. 876-428) 


On divorce jurisdiction the rapporteur, Thambiah J., discusses the proposals 
contained in the Convention approved by the International Law Association at 
Prague, 1947, the bases of jurisdiction to be domicile, or nationality, or 
residence for eighteen months, and the proposals contained in the Report of 
the Royal Commission on Marriage and Divorce, 1956, suggesting the bases 
of jurisdiction should be domicile, or residence of both parties, or residence 
by the petitioner, England having been the last joint matrimonial residence, 
Also discussed are the Convention on the recognition and enforcement abroad 
of maintenance obligations, approved by the J.L.A. at Edinburgh and 
adopted in New York, 1955, and the Convention for custodianship, approved 
by the I.L.A. at Dubrovnik. The Asian and African countries appear to 
have little to say on these topics, apart from showing a reluctance to adopt 
uniform national laws and a reluctance to enforce foreign judgments, 
preferring to leave the solution to be found in reciprocal bilateral treaties, 
which in the light of European experience would not appear to be a very 
progressive approach. 

The book represents useful source, material. Being the report of a 
conference it is perhaps inevitably patchy in quality and a lot of the material 
is in the form of reports by rapporteurs and commentaries upon draft 
articles. The quality of the printing and binding does not compare favourably 
with that of English law books. 

Axzc SaSrvzzs. 


JOURNAL of Arrican Law. Vol. 6, Part 2. [London: Butter- 
worths. 1962. 15s. net.] 


Tye Summer 1962 number of the Journal of African Law is devoted entirely 
to problems of legal education in Africa. A couple of years ago there were 
but two law schools in all the former British dependencies in Africa. Today 
Nigeria alone has four university law faculties and one professional law 
school; and it has acquired Professor Gower as its adviser on legal 
education into the bargain. The Law Faculty at Dar-es-Salaam is already 
blossoming, and other law schools are taking root. The countries of East 
and Central Africa are particularly in need of trained indigenous lawyers 
and most of them are resolved to have them turned out in their own higher 
educational institutions. . The problems that will have to be faced are 
very serious, especially where the local secondary educational base is weak. 
There will have to be lower entry requirements, probably more protracted 
degree courses, possibly lower graduation standards in some countries. 
But legal education is not merely a matter for universities or for university 
law students. Strictly professional training must also be provided; so must 
elementary training for existing African magistrates and court officials; 
so must courses in legal subjects for administrators and students whose main 
interests lie in other disciplines. Priorities jostle with one another; there 
is a scramble for scarce development funds and scarce talents; academic 
considerations have to be weighed in a volatile political environment. 

The most useful feature of this special number is its survey of the present 
scene south of the Sahara. Nowhere else will one find so much up-to-date 
factual information on the subject collected together. In an editorial 
foreword Dr. A. N. Allott identifies and outlines the main issues. There is a 
thought-provoking article by Mr. Berthan Macaulay of Sierra Leone on 
“Students for Law Schools and Faculties in Africa,” and there are contribu- 
tions by Professor R. David, Dr. T. O. Elias, Professor D. Pont and Dr. 
W. L. Twining on individual countries. An address by President Nkrumah 
on “Law in Africa” is also reproduced. 

: S. A. pe SITE. 


CORRESPONDENCE. 


Tue Eprrom, 


The Modern Law Review. 
Sir, 

Your learned contributor Mr. Michael Higgins in his discussion of 
Ohettiar v. Chettiar [1962] 2 W.L.R. 548; [1962] 1 All E.R. 494 appearing 
in (1962) 25 M.L.R. 596, refers to the decision of the Court of Appeal 
of New Zealand in Watson v. Miles [1958] N.Z.L.R. 958. Mr. Higgins 
submits that “where the plaintiff’s case is based on his general title to 
the goods, it will be necessary to establish the exact extent of the special 
interest transferred, and this can only be determined by reference to the 
illegal transaction. Even if the nature of this interest is established, there 
remains the problem of the manner in which it can be terminated, a question 
which once more must be referred to the illegal contract . . . (footnote). 
It is on this ground that Bowmakers was strongly criticised by the Court of 
Appeal of New Zealand in Miles v. Watson.” 

The criticism was not by the Court of Appeal, but by Gresson J. 
Bowmakers is not mentioned in the Judgment of Hay J. and Fair J. at 
p. 967 cites the case as possibly applicable. 

It is appropriate to point out that in Hayes v. Sutherland [1959] N.Z.L.R. 
1877, F. B. Adams J. discussed the judgments in Watson v. Miles and 
paid particular attention to the interpretation of the words “shall have 
no effect,” contained in section 26 of the Land Settlement Promotion Act, 
1952. He concluded (at p. 1885) that “the court had no intention either to 
bind the parties or to establish a binding precedent” and that the opinion 
of the Court of Appeal was by way of obiter dictum only. In an earlier 
(unreported) case, Churches v. Tait, decided at Auckland on May 24, 1954, 
the same learned judge dealing with the decision of the Court of Appeal 
in Watson v. Miles, which discussed the law as to the restoration of property 
or moneys delivered or paid in the course of an illegal transaction, pointed 
out that in his opinion “no decision was intended or expressed by any of 
the learned judges on the law as to the restoration of such property or moneys. 
There was exposition but no decision, and I believe I am right in saying that 
there is nothing of a binding nature, or anything so intended, in what was 
said on the subject. I have particularly in mind the doubts that were 
suggested in regard to the principle applied by the English Court of Appeal 
in Bowmakers, Lid. v. Barnet Instruments, Lid. [1945] K.B. 68. ... I 
am chiefly impressed by the confusion and uncertainty of the law on this 
subject, and also—and I hope this may be said without disrespect to any 
of my betters—by the injustices which are sometimes involved in its 
application.” Churches v. Tait related to a motor-car. One is impelled to 
reflect that a valuable ship could be the subject of the same legal principles. 
The present almost countless number of statutory and other prohibitions, 
and the existence today of chattels worth in some cases more than a king’s 
ransom, support your learned contributor’s plea for reform which will, 
it is hoped, find an active response both in Great Britain and in New 
Zealand. 

Perhaps I may be permitted in conclusion, to say that any comments 
on the Bowmakers case in Watson v. Miles have now to be considered, 
even in New Zealand, with reference to the approval of the former decision 
by the Privy Council in Sajan Singh v. Sardara Ak [1960] A.C. 167, and 
to add my voice to those that have been heard to say that a plaintiff who 
succeeds on the principle laid down in the Bowmakers case does not succeetl 
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by relying on the illegal contract. He relies on his prior title, and the 
position is simply that the defence based on the illegal contract put forward 
in answer to his claim fails because, when that contract is examined at the 
instance of the defence, it is found to show only a temporary right to 
possession which having terminated, affords no answer to the claim. 

. A. C. Brassinaton. 
208 Oxford Terrace, 
Christchurch, N.Z. 


THE 
MODERN LAW REVIEW 


Volume 26 May 1963 No. 3 








TWO VIEWS ON CONSENT IN THE 
CRIMINAL LAW 


In an earlier article, I discussed some aspects of the consent 
issue in sexual offences. But this is not the only area of the 
criminal law where consent may be a crucial element. The consent 
issue is also of great importance on the question of determining the 
legality of surgical operations, a somewhat shadowy branch of the 
criminal law where the boundaries of legality and liability are not 
sharply drawn. It is proposed in this article to discuss the consent 
issue in this context of surgical operations and then to offer some 
general comparative observations, drawn mainly from French law. 
This will be done with the aim of revealing a general difference of 
approach which may be instructive. ' i 


SURGICAL OPERATIONS 


It is of course beyond dispute in any legal system that surgical 
operations which are on the whole required for the health of the 
patient and which are done with the consent of the patient by 
properly qualified medical men who act with due care, are legal. 
But this does not mean that there are no problems in this area, 
for disputes may arise about the proper approach in cases where 
the operator is not qualified in the usual sense, or where the 
operation is one not strictly necessary for the patient’s health but 
which he may nevertheless wish to undergo, or where because of 
physical or legal disability the consent of the patient himself 
cannot be obtained. The answer which one may make to the 
question of the legality of such operations may depend in part 
on the general theory which is accepted to account for the legality 
of surgical operations. 

In common law jurisdictions it is usual to explain the legality of 
surgical operations on the ground of the consent of the patient. 


1 (1962) 25 M.L.R. 679. s 
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If one is then asked how this can apply where the patient is 
unconscious or too sick to express himself, the usual answer 
will be to shift ground and explain the legality of a surgical 
operation in such a case by invoking the doctrine of necessity.’ 

The consent of the patient in this context may clearly be viewed 

as an aspect of public policy and, with respect to English law, the 

question must be whether there is not undue emphasis on this one 
element to the exclusion of other important considerations. That 
the consent of the patient is the most prominent factor in the 

English approach to this issue can be illustrated by two examples. 
On the authority of two cases in the early nineteenth century 

it appears that it is not a common law offence of assault and 

battery, or, in appropriate cases, homicide, for an unqualified 
person to perform a surgical operation on another with the other’s 
consent, provided that the operation is otherwise legal. So in 

Van Butchell the accused was charged with manslaughter in that he 

had caused the death of a patient on whom he had performed an 

operation for a disease of the rectum. There was some doubt 
as to whether the accused was a member of the College of Surgeons. 

Counsel for the prosecution quoted passages from Blackstche, Hale 

and Coke * which displayed disagreement on the question of whether 

it was felonious homicide for a person not being a physician or 
surgeon to cause the death of another by alleged medical or 
surgical treatment. The court was firmly of the view that the 
question of the accused’s qualification was not in issue and that, 
provided that the patient consented, that the operation was not 
performed with gross carelessness and that it was not otherwise 

unlawful, the accused must be acquitted. Again in Williamson ° 

the accused who was not a regularly educated accoucheur was in 

the habit of acting as a male midwife and caused the death of a 

patient when he mistook a prolapsed uterus for a part of the 

placenta. He was acquitted on a charge of murder. 

In the time and condition under which these cases were decided, 
when medical qualifications were less sharply defined than today 
and when the supply of qualified medical men was very short, 
these decisions were sensible. As the court pointed out in Van 
Butchell, “‘ in remote parts of the country, many persons would 
be left to die if irregular surgeons were not allowed to practise.” ° 
2 See, e.g., Halsbury, Laws of England, Vol. 38, p. 38. 

3 (1829) 8 C. & P. 629. 

4 Blackstone, Commentaries, Bk. 4, Ch. 14; Hale, Pleas of the Crown, p. 429; 
Coke, Fourth Institute, p. 251. 

5 (1807) 8 C. & P. 685. Manson, The Bulders of Our Law (1904), p. 147 
tells us that Patteson J., in an unreported case (R. v. Salmon), also ruled 
that where en unqualified person prescribes for a patient, who dies, there 
18 no liability in the absence of gross carelessness. He goes on: “ When 
we find that the prisoner in the case m question had prescribed twenty of 
No. 1 of Morrison’s Pills at night and twenty of No. 2 ın the morning, we 
feel the jury could hardly do anything else but find him guilty, though they 


recommended him to ne, 
° e (1820) 8 C. & P. at p. 638. 
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Today these considerations do not obtain but there would still 
be great difficulties in regarding all medical treatment by unquali- 
fied persons as a battery. The line between the domestic binding 
up of a cut finger and the sustained practice of the quack is 
probably still best drawn by statutory penalties for practising 
without qualification or licence, leaving open the possibility of a 
conviction for homicide when there has been gross negligence. 
But it must be emphasised that, although the consent test works 
well enough here, this is in fact because it .is tacitly supported 
by other important factors of public policy which combine to make 
it difficult and unwise to treat all non-qualified medical treatment 
as battery. 

The suitability of the consent test has of late been sharply 
called into public debate by the controversy over the propriety of 
performing urgently needed operations on children when the 
consent of the parent or guardian cannot be obtained.” It is 
generally assumed that to perform an operation on a child whose 
condition urgently demanded it if his life were to be saved would 
be a battery, if done in defiance of the parent’s refusal of consent. 
That this assumption can lead to sombre outcomes is evidenced 
by the Canadian case in 1958 where a Jehovah’s Witness refused 
permission for a blood transfusion to be given to his fourteen- 
year-old son. The boy died and doctors testified at the inquest 
that his life would have been saved if a transfusion had been 
given. And yet a large body of opinion clings to the preservation 
of the parent’s unfettered control of such situations. A leading 
article in The Times, after recognising the attractions of the argu- 
ment that “a child’s life and health should come before the 
prejudices of his parents,” goes on to comment: 


“ The argument is compelling but not conclusive. Not all 
cases in which parents may differ with the hospital authorities 
are of the straightforward kind which is chosen as a model 
for the purposes of persuasion. There may be a difficult 


7 The Sheffield Regional Hospital Board, alarmed at the possibility of death 
or grave injury to child through inability to perform an urgent operation, 
proposed to set up an emergency procedure in such cases for summoning with 
great speed a juvenile court, under s. 62 of the Children and Young Persons 
Act, 1988. This court might then declare the child to be in need of care 
and protection and commit him to the care of the local authority who might 
then be expected to give immediate consent to the operation. After the 
necessary medical treatment the child would be handed back fo the custody 
of its parents. See The Times, March 14, 15, 16 and 17, 1960 and Observer. 
March 20, 1960. It is pointed out in (1060) 110 L.J. 335 and in (1960) 94 
Aust.L.J. 28 that there might be major legal difficulties in the way of the 
scheme proposed by the Sheffield Regional Hospital Board. The aituation 
in Pennsylvania is discussed by Trescher and O'Neill, ‘‘ Medical Care for 
Dependent Children: Manslaughter Liabilty of the Christian Scientist "’ 
(1961) 109 U. of Pennsylvania L.R. 208. 

8 Bee ‘‘ When Parents Disagree with Doctors, Observer, March 20, 1960. 
It is true that blood transfusions are occasionally harmful and may even lead 
to death. See the case reported in The Times, October 17, 1961, and a 
pamphlet, Blood, Medicine and the Law of God (1961), published by tha 
Watchtower Bible and Tract Society of New York. 
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reckoning of risks and probabilities concerning which enthusi- 
astic surgical opinion may argue one way and a parent’s 
more general concern another. Again, the parent’s objection 
may not always be one of principle: he may for good or 
bad reasons distrust that particular hospital; or his objection 
may be based on a deep, though unscientific, understanding 
of the child and on his responsibility for its future, neither 
of which is shared by the doctors recommending an operation. 
Even if it is conceded that there are rare cases in which the 
court might properly intervene, the exercise of the discretion 
opens up dangerous possibilities of misapplication.” ° 


This puts the arguments in favour of the status quo in perhaps 
the most forceful and sympathetic light possible. But it does not 
take sufficient account of the utter inability of the present law 
to deal with the occasional clear case where all conceivably 
reasonable medical opinion urges an operation as vitally necessary 
for the preservation of life but the parent refuses on grounds 
which are of an exotic religious or ethical nature repudiated by the 
great majority of the community. If the parent’s control of 
his child is admittedly an interest to be balanced with others in 
this policy decision, the point is surely sometimes reached where 
the scales fall decisively in favour of the preservation of the 
lives of children. The ‘* dangerous possibilities of misapplication ” 
in the exercise of a court’s discretion to which The Times refers 
are matched by the dangerous possibilities of misapplication of 
parental discretion. The law already severely curtails a parent’s 
freedom of choice in his treatment of his child. It very properly 
holds the parent liable under the criminal law if he is cruel to 
the child or if his neglect causes its death. We have here a clear 
intervention by public policy in the parental control of children. 
If a parent refuses consent to an operation necessary for preserving 
the life of his child, if that refusal is based on exotic religious 
grounds, and if the child dies as a result, then the parent will 
very likely be guilty of at least a manslaughter. Is it not anome- 
lous that a surgeon should be liable for a battery in ignoring 
the refusal of consent by a parent, when that refusal of consent 
if acquiesced in might have rendered the parent liable for homicide? 

It is submitted that the present dilemma springs largely from 
a too easy assumption that consent is the vital factor in establishing 
the legality of a surgical operation. If it were recognised that 
consent is no more than one important aspect of publie policy in 
such cases, admittedly crucial in most cases but not necessarily 
in all, then some of the difficulty might disappear. It would then 
be open for a court to acquit a surgeon charged with a battery 
in such circumstances on the ground that public necessity in such 
a case is established even in the absence of parental consent. 
This would surely not strike a deadly blow at the rights of parents 


*9 The Times, March 16, 1960. 
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for a surgeon would still have to satisfy a court that there were 
vital interests at stake which outweighed the interests of the parent. 

Admittedly, the real dilemma in the case of the desperately sick 
child will often be the speed with which decisions must be taken. 
Any attempts at judicial inquiry into the reasonableness of a parent’s 
refusal of consent may have to be completed in an hour or so, 
which is scarcely the ideal climate for a tranquil review of 
parental rights. And it may sometimes happen that a surgeon, 
if he is to save the life of a child, will have to ignore parental 
refusal in circumstances of such urgency that there is no time at 
all for any judicial inquiry. This makes it all the more important 
for a court to have to hand concepts that may allow it to acquit 
a doctor in a proper case. That lack of consent is always fatal 
to the legality of an operation has never been laid down authorita- 
tively by a modern English court. Without any legislative inter- 
vention it is perfectly possible for the courts to fall back on the 
broader view of public policy available in the concept of necessity 
to protect doctors in such cases. Necessity is a better guide than 
consent, for necessity takes account of consent but consent takes 
no accofint of necessity. 

That consent is not the only criterion employed even in the 
present state of the law has been seen in the instance of the 
unconscious patient on whom an urgently necessary operation is 
performed. It is generally assumed here that necessity would be a 
good defence to a charge of battery if such a patient were later 
to protest that he would never have given consent had he been 
conscious. The only partial relevance of consent can be seen even 
more sharply in the case of illegal operations or operations of 
doubtful legality. Consent is irrelevant to the illegality of an 
operation for abortion, unless it is done to preserve the health 
of the mother, a clear instance of the crucial nature of factors of 
public policy other than consent.?° Operations the legality of 
which is doubtful will be operations for voluntary sterilisation 
and perhaps some cosmetic operations. Here the leading English 
discussion is in Bravery v. Bravery. 

In that case a wife was petitioning for divorce on the ground 
of cruelty, one of her complaints being that the husband had 
voluntarily undergone an operation for sterilisation without her 
consent and without any reasons of ill health. The petition was 
rejected on the ground, inter alia, that the wife had satisfied 


10 Death resulting from an illegal operation for abortion leads commonly to a 
conviction for manslaughter, not murder, which 1s perhaps an oblique recog- 
nition in English law of the mitigating influence of the consent of the victim 
in a homicide mtuation. So, the Court of Criminal Appeal m R. v. Stone 
[1987] 8 AN E.R. 920, 921, in speaking of death caused during an illegal 
operation, said: ‘‘ There, although an ilegel and improper act was being done, 

ere was no intention to do any harm; there was no intention to do anythng 
against the wish of the person hurt; mdeed the desire was to help or assist 
the person who was hurt.” And see now R. v. Pike [1961] Crim.L.R. 114, 

11 [1954] 1 W.L.R. 1169; [1954] 3 All E.R. 69. 
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the court neither of her refusal of consent to the operation nor 
that it had had a harmful effect on her health. The wife’s appeal 
was dismissed by the Court of Appeal, but in his dissenting judg- 
ment Denning L.J., as he then was, made some important observa- 
tions on the legality of the operation that the husband had 
undergone : ' ; 


“ An ordinary surgical operation, which is done for the 
sake of a man’s health, with his consent, is, of course, perfectly 
lawful because there is just cause for it. If, however, there 
is no just cause or excuse for an operation, it is unlawful even 
though the man consents to it. .... When it [a sterilisation 
operation] is done with the man’s consent for a just cause, 
it is quite lawful, as, for instance, when it is done to prevent 
the transmission of an hereditary disease; but when it is done 
without just cause or excuse, it is unlawful, even though the 
man consents to it. Take a case where a sterilisation operation 
is done so as to enable a man to have the pleasure of sexual 
intercourse without shouldering the responsibilities attaching 
to it. The operation is then plainly injurious to the public 
interest. It is degrading to the man himself. It is injurious to 
his wife and to any woman whom he may marry, to say 
nothing of the way it opens to licentiousness. . . . eye 


It is submitted that this passage from the judgment of 
Denning L.J., while happily insisting on the relevance of aspects 
of public policy other than consent, is open to criticism on the 
view which it takes of public policy in this instance. If the 
objection is to having “ the pleasure of sexual intercourse without 
shouldering the responsibilities,” then all contraceptive practices 
should be made illegal. Contemporary policy has surely abandoned 
a simple disapproval of all sexual intercourse which does not readily 
take the chance of procreation. That the operation is “ degrading 
to the man himself ” is highly debatable and might be thought to 
be a personal emotional reaction rather than a scientific statement. 
As such, it probably does not reflect public opinion generally. 
That it is injurious to the wife or any woman the man may 
marry is only a possibility, for the woman may herself not want 
children. That it opens the way to licentiousness is not easy to see, 
for the licentiously inclined person already has available a variety 
of reasonably efficient contraceptive equipment. — 

Denning L.J. went on to draw a distinction between ordinary 
contraceptive practices and sterilisation in that sterilisation “ allows 
no room for a change of mind.” But, as he had pointed out 
earlier in his judgment, the operation of vasectomy on a man is 
sometimes reversible by another operation, at any rate for a 
number of years after the original operation.** In any event, 
it may be suggested that irreversibility is not vitally important 


12 [1954] 1 W.L.R. at p. 1180; [1954] 3 All E.R. at pp. 67, 68. 
18 On this see Williams, Sanctity of Life and the Criminal Law (1967), p. 75. 
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here. Assuming that sterilisation might be irreversible, it can 
still be forcibly argued that it ought to be regarded as a proper 
and lawful operation when done at the request of an adult patient. 
If it is considered from the point of view of the patient, then it is 
of course true that he may later bitterly regret what he has had 
done, but life continually presents us with opportunities for storing 
up regret. The question is whether protecting him from the possi- 
bility of a future unhelpful change of mind outbalances depriving 
him of liberty of action in this respect and it is submitted that 
it does not. If the matter is considered from the point of view 
of the community, then it is doubtful whether present population 
trends in England necessitate the intervention of the criminal 
law to compel fertility by threat of sanction. The great majority 
of people will probably acknowledge that they may at some time 
want to have a child and will therefore not contemplate such an 
operation. If, contrary to this expectation, the public knowledge 
of the legality of a sterilisation operation produced a host of candi- 
dates for the knife then the state of the law might have to be 
reviewed. At the moment it is submitted that public policy 
would Be best expressed by acknowledging the legality of the 
operation and perhaps surrounding it by mild discouragements 
such as a complicated procedure for the expression of consent and 
the exclusion of the operation from the facilities of the National 
Health Service. 

The views expressed by Denning L.J. were noted by the other 
members of the Court of Appeal (Sir Raymond Evershed M.R. and 
Hodson L.J.) who said that they wished to dissociate themselves 
from them. These other members of the court felt that the general 
question of the legality of a sterilisation operation was irrelevant 
to the decision and they expressed no opinion on it.*4 

There is no English authority on the legality of cosmetic 
operations, which might in special circumstances present similar 
problems. 


FRANCE 


The French theoretical approach to the question of consent as a 
defence in the criminal law is, characteristically, more openly and 
consistently thought out than is the case in England and the 
United States. Where the nature of the offence supposes an 
invasion of the person or property of another against the will of 
the other, then of course consent will be a defence, as in rape or 
theft, though it will be more correct to speak here of an inability 
in the prosecution to show an essential element of liability posited 


14 [1954] 1 W.L.R. at p. 1175; [1954] 3 All B.R. at pp. 68, 64. The question 
of sterilisation operations will not be pursued further here as it has been 
fully discussed in Willams, Sanctsty oF Life and the Criminal Law (1957), 

p. 74-111; Bartholomew, ‘‘ Legal Implications of Voluntary Stenlisation 
Dberationa ” (1959) 2 Melbourne Univ.L.R. 77; Willams, ‘‘ Consent and 
Pubhe Policy" [1962] Crim.L.R. 164. , 
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by the definition of the crime, namely that the act should be 
done without the agreement of the victim. But in all other cases 
of homicide or battery, the French resolutely maintain that consent 
per se can never be a defence. Donnedieu de Vabres writes: 


“ D’un point de vue rationnel, Pidée que le consentement 
de la victime abolit la responsabilité pénale serait vraie si la 
répression n’intervenait que pour la défense d’intéréts privés. 
Mais il n’en est rien. D'intervention répressive a pour but 
essentiel d'assurer le maintien de Pordre public, non de donner 
satisfaction à des particuliers.” 15 


This being so, the French are driven to look for other 
rationalisations of those cases in which consensual inflictions of 
harm are clearly not penal, as with surgical operations and injuries 
inflicted in lawful sports. We may perhaps see in this French 
refusal to admit that private consent can ever in itself be a defence 
to crime, the jealousy of an always struggling central executive 
for its prerogatives. To admit the individual’s ability to render an 
otherwise criminal act non-criminal by an act of his will is alien 
to the French approach. But we shall see that this de erie 
of the problem cannot escape the same policy debates and choices 
that confront the Anglo-American systems. We may now turn 
to some special discussions of the problem in the French decisions 
and texts. 


Killing at the Request of the Victim 


Suicide is not a crime in France. From this it follows that to assist 
a suicide in his efforts to put an end to his life is not a criminal act, 
for there is no principal crime to which the participation can adhere. 
The French apply this rule strictly, so that, in sharp contrast to 
England, there is no crime of aiding and abetting a suicide or 
of counselling or procuring a suicide. 

This rule on suicide makes it possible to argue that French law 
recognises a man’s right to terminate his life, with the implicit 
conclusion that to kill a person with his consent, or at any rate at 
his request, would not be a culpable homicide. This conclusion 
however has been successfully resisted by the French courts who 
in fact refuse to recognise consent in homicide as being of any 
relevance, even for purposes of mitigation. This rule was firmly 
laid down by the criminal chamber of the Cour de Cassation in 
1888 and has been unchallenged since.1° 

The position is commonly defended by French jurists by con- 
tending that the absence of punishment for suicide or attempted 
suicide does not indicate the recognition of a man’s right to termi- 
nate his own life. It merely results from the incapacity of criminal 
18 Traté de Drot Criminel (1947), p. 242. 

16 Ch. crim., June 23, 1888, S. 1838, I, 626. See Stephen, Htstory of the 

Crmmal Law, Vol. 8, pp. 105-106; Bouzat, Traité de Dror Pénal (1951), 


pp. 229-230. The rule is the same in Belgium, see [1932] Revue Belge de 
2 rot Pénal 774. 
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legislation to deter the suicide and the usual futility of applying 
punitive sanctions to the deceased’s estate or physical sanctions 
to the attempted suicide who survives. Since, therefore, the lack 
of penalties for suicide should not be understood as establishing 
a right to terminate one’s own life, then the punishment of one 
who kills another at his request or with his consent is quite 
defensible. 

We may admit that this argument establishes a rational struc- 
ture, but it is impossible to deny that in application the distinction 
between the one who takes another’s life at his request and the 
one who assists him to make away with himself is too flimsy to 
support the liability for murder. To provide a very sick person 
with poison so that he may kill himself is non-culpable; to inject 
the poison into him at his request, when he is perhaps too feeble 
to do it himself, will be murder. In the common case of the 
survivor of a suicide pact, it appears that under French law such 
@ survivor will be liable for murder if it was he who, under the 
terms of the pact, pulled the trigger, but will be quite exempt 
from liability if the perpetrator of the actual act of killing was 
his intended co-suicide. A French commentator says that such 
anomalies are in fact softened by the “ indulgence constante du 
jury,” 1” but this is no justification for an unfair rule. To a lesser 
extent, the Suicide Act of 1961 introduces the same tenuous 
distinctions into English law. 

To make a brief comparative excursus on this point, we may 
note that a great many countries now provide substantial mitiga- 
tion of penalty for one who kills at the request of the victim. 
Such provisions are to be found in the Netherlands Penal Code 
(Articles 298 and 294), the Italian Penal Code (Article 579), the 
Spanish (Article 409), the Swiss (Article 114), the West German 
(section 216) and the Polish Code (Article 227). The Uruguayan 
Penal Code (Article 87) allows the judge to relieve the defendant 
completely of liability if the killing was done at the request of the 
victim and from motives of pity. And England, while refusing 
to admit any general doctrine of killing with consent, has recently 
provided in the Homicide Act of 1957 that the survivor of a 
suicide pact shall no longer be guilty of murder but only of 
manslaughter. 

The debate on euthanasia and suicide pacts is one of 
endless controversy which it is not the province of this article 
to discuss, but it is clear that in this area French criminal law 
lags behind the typical contemporary development. 


Surgical Operations 
The French have perceived the marginal difficulties into which one 
may be led by defending the legality of surgical operations primarily 


17 Donnedieu de Vabres, op. ct., p. 243. 
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from the aspect of the patient’s consent. Holding strongly to their 
central view that the consent of the individual can never justify 
a substantial battery, they refuse to regard the patient’s consent as 
the real and primary ground of legality. Constant, the Belgian 
jurist of the criminal law, strongly attacks the consent theory 
here.4® If consent is the true ground of legality, he asks, how 
can we explain the case of the patient who is unconscious, and 
how do we explain the illegality of an operation performed by an 
unqualified person, even though the patient consents? It is, 
say the French jurists, in the authorisation of the law that we shall 
find the true ground of legality of surgical operations. This 
authorisation of the law is often located in the granting of the 
surgeon’s medical diploma which allows and obliges him to do 
all in his power to cure sickness.° Some support too may be 
found in Article 827 of the Penal Code: 


“Tl n’y a ni crime ni délit, lorsque Vhomicide, les blessures 
et les coups étaient ordonnés par la loi et commandés par 
Vautorité légitime.” 


To this it can be objected that Article 827 speaks of 
“ ordonnés ? or “ commandés ” and was therefore intended to 
cover such cases as executions and the prevention of the escape 
of criminals and cannot be understood to cover acts which are 
permitted but not commanded such as surgical operations. Con- 
stant prefers to see the true ground of legality in the necessity for 
the performance of the operation.” 

These French discussions are mainly of interest in showing 
that for the French, however variously they may phrase it, the 
true ground of legality here must be found in some general legisla- 
tive pronouncement of justification and not in the individual’s 
consent. Of course they will then go on to say that one of the 
conditions for the application of the authorisation is that the 
patient should have given his consent, where he is able to do so, 
but this consent is seen as no more than a stipulation of the 
legislature as a condition precedent and not as in itself a circum- 
stance creating excuse. i 

On the question of particular marginal operations, it would 
seem that the French have exercised a tight control. The opera- 
tion for sterilisation is a criminal offence in France, unless it can 
be clearly shown that it was vitally necessary to preserve the 
patient’s life or health. In the criminal chamber of the Cour de 
Cassation in 1988, the conviction of a surgeon was held to be 
proper under Article 809 of the Penal Code (the general article 
creating offences of battery and wounding) for performing a 
vasectomy.*t Cosmetic operations are also scrutinised closely, and 


18 Manuel de Droit Pénal (1959), Vol. 1, p. 570. 


19 Bouzat, op. cit., P. 


20 Op. cit., p- 573. 
21 Gh, crim., July 1, 1987, Rec. Sirey 1088, I, 198; Bouzat, op. cıt., p. 288. 
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if harm results to the patient the operation mney, well be held to 
have been criminal.?? 

The attitude to sterilisation again seems sotsee net reactionary 
in view of contemporary trends, but is perhaps explicable by a 
national policy of concern for the birth rate. 


Sports 

Here again the usual Anglo-American position will be to base the 
legality of any batteries on the consent of the participants. This 
position is not unknown in French authors, but is on the whole 
rejected. Constant is very emphatic on the point: “ Cette opinion, 
qui est en général adoptée par la doctrine américano-anglaise, est 
absolument incompatible avec les principes fondamentaur de notre 
droit pénal.” 28 

French courts have made their contribution to the theory of 
this field. In 1912 the court of Douai was asked to decide the 
validity of a contract for the promotion of a boxing match, the 
defendant having raised the argument that ‘such a match was 
illegal ag falling under the provisions of the Penal Code prohibiting 
woundings and batteries. The court pronounced in favour of the 
contract, on the ground that the prohibitions of the Code applied 
to batteries performed with malevolence (haine), whereas a boxing 
match was not conducted in such a spirit, being a mere athletic 
contest, in the case of amateurs, or an exercise of a trade, in the 
case of professionals. *4 This is very reminiscent of the English 
judgments, in such cases as Coney,” which defended boxing con- 
tests on the ground that they promoted health and fitness and were 
not contests in which one combatant intended to subdue the other 
by violent blows. But the French court’s opinion seems just 
as unreal as the English one in the same connection. For it can 
scarcely be thought that sentiments of malevolence and violence 
do not arise in the course of a boxing match. 

French commentators, perceiving this obvious point, generally 
disapprove of the theory advanced by the Douai court and rest the 
legality of sporting contests rather on the general authorisation 
of the law. Some writers point here to Articles 1965 and 1966 
of the Civil Code which, after saying that no action at law shall 
be possible for a gaming debt, distinguish sporting events from 
games of chance and implicitly refer to the legal character of the 
former.*° Garraud finds the true ground for the legality of 
certain sporting events in their tolerance by custom,?’ but Constant 


22 Donnedieu de Vabres, op op. PBa, 246-247; Bouzat, op. cit., i, 283; Cour 
de ae ch. civ., November 1920, Rec. Sirey 1921, I, 
23 Op. et., 


24 December 5, 1912, 8. 1914, 2, 217. 

25 (1882) 8 Q.B.D. 584. 

20 Donnedieu de Vabres, op. cit., p. 245. 

27 Garand “ Les Sports et le Droit Pénal ” (1924) Rev. Internationale de droit, 
pénal, 212 
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objects, surely rightly, that custom can never override the pro- 
visions of the criminal law.?* It would seem that Articles 1965 and 
1966 of the Civil Code provide only slight support for the theory 
of express authorisation and, indeed, in the last resort French 
jurists of the criminal law have to fall back here on vague general- 
ities about the implied authorisation of sporting events which may 
be gathered from their beneficial effect on the community and from 
the fact that the state actively encourages them. 

It is surprising to find eminent jurists making such heavy 
weather over the question of why tackling a man at football is 
not a criminal battery. The answer is surely the simple one that 
it has never been declared to be so by legislature or court. The 
matter is neatly taken care of by the common law practice of 
specifying that the actus reus of the offence must be done 
“< unlawfully,’ so reserving a discretionary power in the court 
to declare some varieties of it not illegal. If we are to ask why 
legislatures and courts have not chosen to regard the playing of 
certain sports as unlawful and injuries incurred thereby as batteries, 
the answers will of course be the stock ones—that the participants 
consent to the contest in a form controlled by rules, that the rules 
are such that the risk of serious injury is slight and is counter- 
balanced and outweighed by the gratifying aspects of diversion, 
recreation and promotion of health. There is room for controversy 
with respect to particular sports such as professional boxing, 
which many countries have found to be harmful and have accord- 
ingly declared illegal. The Belgian jurist, Constant, reports that 
in 1918 the Belgian Minister of Justice invited the parquets to 
institute prosecutions against those who took part in boxing 
matches, but that the order fell into disuse when courts would 
not convict.*? l 

French law reproduces the usual common law demands that the 
game be played according to the rules if it is to retain its licit 
character. Any injury inflicted by a breach of the rules in a 
dangerous manner, or eyen by violent and rash conduct within the 
framework of the rules, will be criminal. To such injuries the 
fellow participants in the game cannot be taken to have consented, 
and, if they had expressly so consented, it would be against public 
policy to allow their consent to take effect.*° 


Sexual Offences 


The relevance of consent of the victim in sexual offences is given 
peculiar prominence in the French jurisdiction by the designation 
of adultery by a wife as a criminal offence. The male accomplice 


28 Op. cit., p. 609. 

20 Ibid. p. 611 n. 

30 Donnedieu de Vabres, op. cıt., p. 245. On the relevance of adherence to 

. the rules in English law, see R. v. Bradshaw (1878) 14 Cox C.C. 82 and 
R. v. Moore (1898) 14 T.L.R. 229. 
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is also punishable.** Adultery may be envisaged as a crime the 
victim of which is the other spouse and French law is ambivalent 
in its recognition of the relevance of the consent of the other spouse. 
On the one hand the adulterous wife can only be prosecuted if a 
complaint is lodged by her husband and, having been convicted, 
the husband retains a curious power of remitting the wife’s 
sentence by agreeing to take her back. On the other hand it 
seems that the husband’s consent to the adultery itself is no 
bar to his lodging a complaint which must then be proceeded with.*? 
This French continuation of the criminal prohibition on a wife’s 
adultery is of course a curious survival of ecclesiastical prohibitions 
in a modern penal code. Its long survival in France is perhaps 
also explicable to some extent by the central importance tradi- 
tionally attached in French society to the institution of the family. 
Its very exaggeration spotlights the central controversy here. 
On the one hand we have the view that the sexual disposition 
of the body is a matter for the private determination of the indi- 
vidual, so long as he does not use force or fraud to overcome 
the reluctance of another, so long as no advantage is taken of 
those Who because of some disability are not capable of full and 
free consent, and so long as no public indecency is involved. 
On the other hand we have the view that a disapproved sexual 
practice somehow endangers the fabric of society, even when 
performed privately between consenting individuals, and is there- 
fore the proper subject of a criminal sanction. This latter view may 
have different springs. It may come from a religious or moral 
view of the unnaturalness of certain acts, which are therefore 
regarded as so offensive an insult to the divine or to nature or 
to public opinion that the law cannot stand by inactive. Again, 
it may come from a more utilitarian belief that certain sexual 
practices are likely to endanger the safety of society, perhaps 
by breaking the family circle, discouraging the procreation of 
children or other appropriately masculine or feminine habits. 
Even if one can be brought to accept the latter view, there is 
still left the question of whether a criminal prohibition has any 
measurable deterrent effect in these cases and whether such 
deterrent effect, if any, is not outweighed by unhealthy side-effects 
such as the encouragement of blackmail. English law has a com- 
paratively strict policy of the enforcement of sexual mores, though 
not nearly as strict as some United States jurisdictions.** France, 


31 Arts. 886-889, Code Pénal. 

32 Trb. corr. Seine, January 8, 1920, Dalloz Pénodique 1921, 2, 16; Tnb 
corr. Besançon, July 24, 1889, Dalloz Pénodique 1890, 2, 50. 

33 In the United States adultery and fornication are crimes ın most juriadictions 
and the crime of sodomy has been extended ın some states to cover a range 
of consensual practices, even when done between husband and wife. (See. 
e.g., Arizona Rey.Btats. §§ 18-651. This is by express statutory provision.) 
Statutes have been so interpreted in Idaho, Georgia Oklahoma, South Dakota 
and Michigan. (See Perkins, Criminal Law (1957), p. 338, note 17.) But 
see now State v. Diets, 185 Mont. 496, 848 P. 2d 539 (1959), dissentin’ 
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with this curious exception of adultery, is generally less inclined 
to enforce sexual morality through penal law.* 

In a much simpler and briefer sexual penal code than that 
which obtains in Britain, French law contains (with the exception 
of adultery) no prohibitions on consensual sexual practices between 
adults when done in private. Article 880 of the Penal Code 
prohibits ** outrage public à la pudeur ”’ but the essential element 
of this offence is indecency in public and it is therefore natural 
that consent should be no defence. Under Article 881 non-violent 
invasions of the sexual integrity of minors under the age of fifteen 
are punishable and this is applied even where the minor is over 
the age of fifteen where the act is committed by an ascendant 
relative. This article also provides a lesser penalty for the com- 
mission of indecent homosexual acts with anyone under the age 
of twenty-one. Consenting acts of homosexuality between adults 
when done in private are not punishable in France.*° 

With respect to consensual sado-masochistic practices there is 
a brief discussion in the commentary of Bouzat.*® He gives the 
example of a rich sadist who might buy the consent of a poor 
victim to a perverted practice, and suggests that such a “consent 
would be no defence. But the passage occurs in a discussion of 
“ blessures ” and it seems only to be aiming at the same kind 
of test as the English court had in mind in Donovan’s case. 


West GERMANY 


France, in spite of its criminal code, is like the common law 
countries in making no general legislative pronouncement on the 
relevance of consent as a defence. Western Germany, on the other 
hand, does in its Penal Code take express notice of the significance 
of consent in cases of physical injury.*” Section 226a runs: ‘‘ One 
who does physical injury to another with the other’s consent does 


judgment of Mr. Justice Adair. Some states provide, as in France, that 
po prosecution for adultery may be biought except on complaint by the 
injured spouse, ¢.g., Iowa, Oregon, Minnesota, Michigan. 

34 ‘This is not the place to enter on a penera, discussion of the relationship 
between criminal law and sexual morality. For such discussions see Report 
of the Committee on Homosexual Offences and Prostitution (Wolfenden 
Report) (1957) Cmnd. 247, pp. 9-10; Devlin, The Enforcement of Morals 
(1959); Hart, ‘‘Immorality and Treason," The Listener, July 80, 1959, pp. 
162-168; Wollham, ‘‘Crme, Sm and Mr. Justice Deviin,’”’ Encounter, 
November 1959, pp. 34-40; Rostow, '' The Enforcement of Morals '’ {1960 
C.L.J. 174; Hughes, '‘ Morals and the Cnminal Law’ (1062) 71 Yale L.J. 
662; Williams, ‘ Consent and Public Policy ’’ [1962] Crim.L.R. 74 and 154. 

35 For a summary of the law on homosexual acts in other European countries 
see App. 3 to the Report of the Committee on Homosexual Offences and 
Prostitution, 1957. 

36 Op. ct., ab pp. 227-228. For Enghsh law here, see Hughes, ‘‘ Consent in 
Sexual Offences ’’ (1962) 25 M.L.R. 672. 

37 This bnef account of West German law is taken from Schénke-Schrdder, 
Strafgesetsbuch Kommentar (1959) and from Vol. 2, Foreign Office Manual 

° of German Law (1962). 
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not act criminally provided that the act, in spite of such consent, 
does not offend against general morality.” (The German phrase 
is gegen die guten Sitten, of which perhaps the best rendering is 
contra bonos mores.) It appears that in applying section 226a 
the courts look to the objective qualities of the act done and 
not to the motivations of the actor. A morally excellent reason 
for giving consent on the part of the victim will not excuse the 
act done if it otherwise offends common decency. Thus the better 
opinion is that sado-masochistic acts must be judged by their 
external appearance and not by the motivations of the participants. 
The accused should be acquitted unless a decisive verdict of moral 
Teprobation can be given. It is thought that sterilisation operations 
will be illegal unless they are done for medical, eugenic or pressing 
social reasons, a somewhat milder view than that which prevails 
in France. Operations of a cosmetic or experimental nature would 
also fall to be considered under this section. Students’ duelling, 
if death or serious harm is not contemplated or likely, will be legal 
even though minor injuries may result. 

Homicide is not included in the principle of section 226a. 
Section 216 provides that a killing, ‘ which the killer was persuaded 
to do by the express and serious request of the victim,” shall be 
an offence of only moderate gravity punishable with imprisonment 
for not less than three years. This sets up a more severe criterion 
than simple consent. A maiming or serious injury would clearly 
contravene the limiting conditions of section 226a. 

As with French law, the consent of one spouse to the adultery 
of the other does not eliminate the offence of adultery. 


CONCLUSION 


Does the French approach have any practical consequences that 
distinguish it from the Anglo-American one, or is it merely 
an empty semantic variation? It may be suggested that there 
is one consequence of some importance to be seen. The French 
approach allows the marginal cases, such as operations for sterilisa- 
tion or cosmetic surgery, to be seen squarely as an issue of public 
policy. One must of course in this kind of case always arrive 
at public policy in the end. But, taking the Anglo-American 
road, one begins with the proposition that the legality lies in 
the consent of the patient, and one is then at first hard put to 
explain why certain operations to which the patient consents are 
illegal, if of course policy dictates that they should be deemed 
illegal. To reach this point one must see that the consent of the 
victim is only taken to be a defence in those cases where it is 
thought that the consent deprives the act of its antisocial character, 
i.e., where the consent of the victim carries with it the consent 
of the community to the doing of the act in such circumstances. 
The French view makes such a process of reasoning unnecessary, 


APPROBATION OF MARRIAGE IN ENGLISH 
LAW AND THE DOCTRINE OF VALIDATION 


I 


In our preoccupation with social and legal aspects of divorce we 
tend to shift the emphasis to the actus contrarius from the actus 
itself and thus overlook certain deficiencies of the legal concept 
of marriage. Recent cases 1 exposed, or rather confirmed, at least 
in the opinion of the present writer, a substantial flaw in the English 
law of nullity of marriage. 

We are not concerned here with the unsolved controversy 
whether the present distinction between void and voidable 
marriage should be retained but: with the problem touching in 
a way both—should the law keep alive any ground of nullity 
indefinitely in spite of the outward behaviour of the parties indi- 
cating by spontaneous cohabitation their approval of the union 
and thus registering in the eyes of society a notion of valid 
marriage P ` 

The law as it stands at present is oblivious to the passing of time 
and totally disregards the possibility that certain defects Vitiating 
the formation of marriage may lose their relevance later on. 
It does, however, subscribe to the doctrine of marriage by repute 
which is well anchored in this country? as recently shown in 
Re Taylor decd.2 On the other hand the maxim “ semper 
praesumitur pro matrimonio”? enjoys but a limited scope of 
operation and crumbles when confronted with the proof of an 
extant defect. 

As for the approval or ratification of a defective union by the 
parties themselves English law is destitute of any positive device 
except, of course, a repetition of the ceremony once the defect 
has disappeared. This, needless to say, is of a doubtful value 
for one can hardly imagine parties in the course of cohabitation 


1 Burleigh v. Burleigh, Daily Telegraph, November 1, 1960; Chambers v. 
Chambers, Daily felegraph January 11, 1961; Notley v. Notley (orse. 
Roberts) The Times, November 4, 1960; [1960] C.L.¥.B. 1048, Q. v. Y., The 
Times, May 12, 1960; cf. (1960) 110 L.J. 889 and 501; C. v. C., The Times, 
October 81, 1961; H. v. H., The Times, November 28, 1961; Pettitt v. 
Pettitt [1062] 3 All P.R. 87 (C.A.); 9. v. S. (orse. W.) [1962] 2 All B.R. 
816 (0.A.). 
Piers v. Piers (1849) 2 H.L.Cas. 881; The Lauderdale Peerage (1885) 10 App. 
Oas. 692; Gaskill v. Gaskill lage P. 425; 90 L.J.P. 839; Beamish v. 
Beamish (1861) 9 H.L.Cas. 274; Spivaok v. Spivack (1980) 99 L.J.P. 92; 
Re Shephard, George v. Thyer [1904] 1 Ch. 456; St. Devereur v. Much Dew 
Church (1762) 1 Wm.Bl. 866; Doe d. Fleming v. Fleming (1827) 4 Bing. 266; 
Russell v. Att.-Gen. [1949] P. 891; [1949] L.J.R. 1247. 
3 [1961] 1 W.L.R. 9; [1961] 1 All E.R. 66 (C.A.). 
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publicly renewing their vows. Therefore as long as they acquiesce 
in their defective marriage, nullity hangs over their heads like 
the sword of Damocles but falls down immediately should a whim 
or æ long-harboured grudge put the law into motion. A party who 
wants to defend the marriage can only rely on adjective law. He 
must attack the petitioner’s sincerity in order to deny him the 
remedy he seeks to redress the ‘‘ matrimonial wrong » allegedly 
inflicted upon him by the respondent. In other words, he has 
to rely on the plea of approbation or insincerity. 


II 


There seems to be no satisfactory definition of approbation or 
insincerity or even election as the plea is at times referred to. 
Apparently these terms mean the same thing: the plea that in 
the circumstances of the case the petitioner ought to be estopped 
from having his remedy since he, by his very own conduct, 
approved of the defective union. 

As the doctrine of approbation owes its existence to case-law 
we have to look to precedents in order to appreciate its nature and 
scope. It has been said‘ that the doctrine was formulated in 
G. v. M.,° a Scottish case in which the respondent wife in answer 
to her husband’s petition for divorce successfully prayed for a 
declaration of nullity on the ground of his impotence. The dicta 
of Lord Selborne C.J., Lord Watson and Lord Bramwell have 
been accepted as the classic statement of the law although it seems 
that they merely expounded the plea of insincerity defined by 
Lord Stowell in Briggs v. Moran." 

Prior in time but less authoritative than the case of G. v. M. 
was W. (falsely called R.) v. R.7 in which a wife unsuccessfully 
petitioned for annulment of her marriage contracted some twenty- 
six years previously. Commenting on the lack of a satisfactory 
explanation of the delay and the fact that the proceedings were 
instituted mainly as a result of quarrels and disagreements, 
but only incidentally on the ground of the husband’s incurable 
impotence, Sir Robert Phillimore ® emphasised that ‘*. . . the 
law has always required sincerity in the complainer, that is a 
real sense of grievance . . . and, as a necessary proof of such 
sincerity, has also required all reasonable promptitude in seeking 
legal redress... .” 

In modern precedents the doctrine has been so far applied as 
follows: 

In Aldridge v. Aldridge ° an agreement to live apart and not 
see each other was considered a bar to the petition for annulment 
4 Per Sir Raymond Evershed M.R. in W. v. W. [1962] P. 152 at p. 167 (C.A.). 
s (1885) 10 App.Cas. 171. 

6 (rga) 2 Hagg.Con. 321. 
7 (1876) 1 P.D. 405. 

» 8 At p. 408. 

8 (1848) 18 P.D. 210. 
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of a marriage unconsummated owing to the incapacity of the wife. 
The argument (supported by a similar albeit unsuccessful plea in 
Wilson v. Wilson 1°) that such an agreement was contrary to public 
policy did not carry the day. R 

In Scott v. Scott (orse. Fone)! a “ marriage for companion- 
ship ” between two middle-aged persons was upheld by Sachs J. 
who refused relief to the husband on the ground that he fully 
accepted the marriage for what it was worth. Similarly in Morgan 
v. Morgan (orse. Ransom) ?* an ante-nuptial arrangement exclud- 
ing intercourse debarred the husband from pleading his own 
impotence although the parties had never lived together. 

In W. v. W."* the Court of Appeal, reversing the judgment of 
the court below, decreed that adoption of a child jointly by 
husband and wife constituted an approval by the husband of 
their marriage though unconsummated owing to the incapacity of 
the wife. This case was distinguished from R. E. L. (orse. R.) v. 
E. L.“ where the wife, although artificially inseminated with her 
husband’s seed, made it absolutely clear that for her norma! 
sexual intercourse was an essential condition of the marriage and 
thus neVer approbated her unconsummated marriage. 

Artificial insemination by a donor and adoption of a child 
did not in the eyes of the Court of Appeal amount to approbation 
in the case of Slater v. Slater.” In the court of first instance 
Karminski J. thought that there was approbation on the part 
of the wife and refused the decree but the Court of Appeal decided 
otherwise having distinguished the decision in W. v. W. on a 
somewhat unconvincing ground that “‘ there was a finding of the 
judge that the petitioner did not know the law at the time of 
the adoption of the child.” 1° A similar decision was reached in 
Q. v. V. where artificial insemination by a donor (to which the 
husband consented) was held not to amount to approbation by the 
wife in view of her ignorance of the law at the material time. 

One might have inferred from the decision in Snowman v. 
Snowman,'® that it would be contrary to public policy to annul 
the marriage when a child has been born by fecundatio ab ewtra to a 
husband incapable of consummation. But in a more recent case 2” 
the birth of a child in similar circumstances did not prevent the court 
from granting a decree in favour of the husband who in answer to 


10 (1848) 1 H.L.Cas. 588. 

11 [1959] P. 108; ee 1 All E.R. 581. 

12 [1959] 1 All E.R. 589. 

13 |1952] 1 All E.R. 858; [1952] P. 152 (C.A.). 

14 [1940] P. 211. 

15 [1958] 1 All E.R. 246; [1o53] P. 285. 

18 Per Singleton L.J. at p. 245. 

11 The Times, May 12, 1960; cf. Recommendations of the Royal Commission on 
Marriage and Divorce, 1956, Cmd. 9678; para. 287 and the Feversham 
Committee on Human Artificial Insemination, 1960, Omnd. 1105. 

18 [1984] P. 186. 

19 Clarke (orse. Talbott) v. Clarke [1048] 2 All E.R. 540; C. v. C., The Times, 
July 12, 1980. ; 
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a petition for divorce brought by his wife on the ground of his 
adultery cross-petitioned for nullity on the ground of the incapacity 
of the wife. Moreover in an undefended case, but argued on 
behalf of the King’s Proctor,” the annulment of a marriage 
apparently unconsummated for seventeen years was not considered 
against public policy in spite of the fact that in consequence a 
child of the marriage conceived prior to the celebration was 
bastardised. 

An attempt at taking advantage of the legal proceedings in 
which the validity of marriage is asserted will generally be con- 
strued as approbation. Thus in Tindall v. Tindall ™ the Court 
of Appeal held that in view of the conduct of the wife in previous 
proceedings in which she asserted the existence of the marriage 
for the purpose of obtaining maintenance, it would be inequitable 
as between the parties and contrary to public policy to entertain 
her prayer for nullity in an answer to her husband’s petition for 
divorce. This case must be distinguished from Copham (orse. 
Dobbin) v. Copham,*? where the taking out of the summons under 
section 17 of the Married Women’s Property Act, 1882, after 
having presented her nullity petition on the ground of incapacity 
of the husband did not amount to approbation of the marriage 
on the part of the petitioner. 

Even a passive attitude in the proceedings involving the validity 
of marriage may be regarded as approbation. Thus in Woodland 
v. Woodland ® a respondent in a suit for restitution of conjugal 
rights, who did not resist such a decree, could not afterwards 
dispute the validity of the marriage. 

Prior knowledge of the defect does not necessarily import 
approbation.** Thus in Nash v. Nash * a marriage between a man 
aged seventy-four and his secretary some forty years his junior 
was not regarded as ratified by the wife who must have been 
aware of the physical condition of the husband. Similarly in 
J. v. J. the Court of Appeal, reversing the judgment of the court 
below, held that the wife’s knowledge of an operation causing 
sterility of her husband, which he undertook contrary to her wishes 
some six weeks before the marriage, did not amount to approbation. 
Likewise in several other cases the court took a sympathetic view of 
the delay of some eleven years in bringing the petition on the 
ground that the wife was unaware of the law of nullity. Although 
the decision in J. v. J. was disapproved in the House of Lords 


20 Dredge v. Dredge (orse. Harrison) [1947] 1 All E.R. 29. 

21 [1958] P. 68 (0.A.). 

22 The Times, January 15, 1959. 
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in Bater v. Baxter *" this case remains as an example of the 
operation of the doctrine of approbation. 

Mere delay in bringing the suit will not necessarily defeat the 
action although if the parties continue to live as husband and. wife 
for a considerable period of time this in itself might constitute 
a state of affairs from which to infer approbation. The longer 
the delay the greater the burden on the party who claims that 
cohabitation did not constitute approbation. It has been suggested 
that time only begins to run for this purpose from the date when 
the petitioner became aware of his or her legal rights ? but since 
the lapse of time is not the decisive factor this qualification appears 
immaterial. Should the time factor be considered of paramount 
importance, surely the relevant date would be that on which the 
petitioner became aware of the facts which entitle him to the 
remedy, and not of his legal rights, as in principle no one can plead 
ignorance of the law. It follows, therefore, that delay, as long 
as explicable,*® constitutes no bar to the petition. Thus the delay 
of eleven years; twelve years t; thirteen years *?; fourteen 
years ë; fifteen years t; sixteen years; seventeen years *¢; 
twenty-one years *’; twenty-four years 39; twenty-eight years °° 
and thirty-three years *° from the date of the marriages did not 
disentitle the petitioners to the relief because mere delay, however 
long, is not in itself a proof of approbation. 

The last case in this series quite clearly shows the inadequacy 
of the doctrine of approbation in its disregard of the effluxion of 
time and consequent thereupon irrevocable change in the position 
of the parties. The marriage took place in 1927 but was not 
consummated in spite of the husband’s desire to do so. A year 
later he gave up his attempts altogether in view of the wife’s 
refusal, but continued to live with her until 1954 when he left. 
Apparently he was a reticent man, deeply engrossed in his commer- 
cial affairs, and sex, according to Stevenson J., “‘ did not assume 
the proportions in his life that it appeared to assume in the lives 
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of many others.” 4 From 1928 until 1954 the husband shared the 
matrimonial home, obviously satisfied with the services and com- 
panionship of his wife, and never pressed for full satisfaction of 
his matrimonial rights. Yet, though not interested in sex, he was 
allowed on that very ground to plead that he never had appro- 
bated the marriage or acquiesced in the lack of sexual intercourse. 
It is indeed difficult to imagine a more blatant example of the law 
vindicating rights that have never been properly claimed, at the 
time when it is questionable whether they could be made any 
appreciable use of. 

However, against this trend we must set the recent decision of 
the Court of Appeal in Pettitt v. Pettitt *® where. the husband’s 
petition on the ground of his wife’s impotence, delayed for 
twenty years, failed not so much because of the effluxion of time 
but because’ of the surrounding circumstances and his desire to 
repudiate the marriage in order to marry another woman. 

It is evident that the doctrine of approbation operates within 
the narrow pale of impotence and wilful refusal to consummate the 
marriage. Any possible further extension has been curtailed by 
statute *® since petitions to annul marriages on the ground of 
unsoundness of mind or mental disorder, venereal disease, or 
pregnancy per alium must be brought within a year from the date 
of the marriage. 

The doctrine does not apply to void marriages as these being 
void ab initio can in no circumstances be ratified by the parties.** 
Therefore neither approbation nor unexplained delay in bringing 
the petition constitutes a bar ** but the court may impose con- 
ditions and suspend the decree until such conditions ** have been 
complied with. However, in a recent case *’ the court gave’ full 
effect to what was pleaded to be a bigamous marriage, probably 
because ‘on the facts it could no longer be regarded as bigamous. 
Lord Merriman P. observed obiter *® that: ‘f... it is not univer- 
sally true that estoppel is prevented from operating merely because 
a bigamous marriage is involved. . . .” but in his judgment 


41 The Times, ibid. 

42 [1962] 8 All H.R. 87 (C.A). 

48 Matiimonial Causes Act, 1950, s. 8 (1). 

44 Dicta to the contrary m Vaher v. Valier (1925) 1838 L.T. 880 at p. a 
where marnage was annulled on the groun und of mistake as to the pea 
and in Ash's Case (1702) Prec.Ch. and Ellis v. Bowman (1851) 
L.T.(0.8.) 10, where both marriages were void for ineanity, do not seem - 
derogate from the pmnaple. Cf. the Matrimonial Causes Act. 1950, s. 8 (1). 

45 Miles v. Chitton (falsely calling herself Mues) (1849) 1 Robb.Ecc. 684; 

Bateman v. Bateman (1880) 78 L.T. 472; Andiews v. Ross (1888) 14 P D. 15; 

Wilkins v. Wilkins [1896] P. 108; Grant. (falsely called Gtannett) v. Giannetti 

[918] P. 187. 

. . . It would be very mbhuman if after Sis had lived with him for 
eghteen years ın the belief that she was his lawful wife and has borne 
him eight children, she should now be cast admft without any means of 

..."* per Lindley L.J. in Wilkins v. Wilkins, supra, at p. 113. 

47 Bullock v. Bullock [1960] 2 Ai E.R. 807. 

48 Ibid. at p. 810. 
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accepted the magistrates’ findings that the first husband was 
presumed to be dead and thus found it unnecessary to pursue the 
matter any further. 

Orthodoxy was restored by Phillimore J. in Hayward v. 
Hayward,” when he expressly rejected the possibility of marriage by 
estoppel in this type of case. It would be presumptuous to 
question the desirability of upholding the monogamous ideal of our 
concept of marriage or the soundness of the law which refuses 
validation of bigamy. However, the law appears totally unsatis- 
factory in certain cases of marriage void for nonage especially 
where both spouses have been honestly in error about the age of 
either. Thus in Burleigh v. Burleigh" the marriage which 
produced four children was annulled after twenty-nine years of 
uninterrupted cohabitation on the ground that the wife was under 
age at the time of the ceremony. Similarly in Chambers v. 
Chambers,®* where the wife, having borne five children in the 
course of sixteen years of married life regained her spinsterhood 
as a result of a nullity decree. According to a Press report °? 
the wife admitted afterwards that with the connivance of her 
husband she misrepresented her age and falsely claimed to have 
obtained parental consent at the material time. 

It would appear then that, contrary to principle,” even fraud 
in procuring a celebration of marriage may be subsequently 
exploited by the parties as long as’ the test of voidness can be 
mechanically applied. The possibility that a juvenile spouse 
might mature in’ the marriage bond had evidently eluded the 
imagination of the legislator when the canonical doctrine of 
validation applicable to nonage was abolished by the Age of 
Marriage Act, 1929.54 


sans 


These precedents illustrate the operation of the doctrine of appro- 
bation but do not enable us to formulate it in absolute objective 
terms. In an endeavour to rationalise the position and to restate 
the doctrine in the terms of recent decisions of the Court of 
Appeal * a learned judge ™ sought to tabulate the principles which 
ought to guide the courts and, probably mindful of the judgment 


a peer] 1 All E.R. 287, 

50 Daly Telegraph, November 1, 1960. 

51 Day Telegraph, January 11, 1961. 

52 Ibid. 

58 Cf. Templeton v. Tyree (1872) 41 L.J.P. & M 86 (mariage in a false name), 

awke v. Corme (1820) 2 Hag.Con. 288; Kelly v. Kelly (1982) 148 L.T. 
122 (fraudulent celebration of marnage). N.B. Fraud as such does not 
vitiate the marriage. 

54 19 & 20 Geo. 5, c. 86. 

55 Clifford v. Clifford [1948] 1 All E.R. 804 (C.A.); W. v. W. [1952] P. 152 
(C.A.); Tindall v. Tindall [1058] 1 Al B.R. 189 (C.A.); [1958] P. 63; 
Slater v. Slater [1958] 1 All E.R. 246; [1953] P. 285. k 

56 Sachs J. in Scott v. Scott (orse. Fone), supra, at p. 585. 
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of Bucknill L.J. in Clifford v. Clifford,” concluded that the bar 
is discretionary. Phillimore J., on the other hand, expressly 
dissociated himself from this line of reasoning and thought 
that there was no residual discretion left once the test laid down by 
the House of Lords in G. v. M. has been applied. There is no 
doubt, however, that the element of discretion dominates the 
issue and that it is ‘a question of degree what acts done, with 
what intention, constitute approbation.” *® As the law stands, 
judges have to evaluate the facts and circumstances of each 
case in the light of Lord Selborne’s formula and put to a subjective 
test both the facts and the doctrine propounded in general terms 
by their illustrious predecessor. The burden is on the judiciary 
and in the absence of an objective criterion such as effluxion 
of time the judge is in the invidious position of having to choose 
between conflicting evidence of husband and wife on matters 
of an intimate nature which only they can know. Consequently, 
not only the more convincing story but often the more persuasive 
witness will carry the day, objective truth being unexplorable. 
Similarly the judicial evaluation of matters before the court 
harbours by necessity an element of doubt. Precedents offer, 
therefore, unreliable guidance and the trial judge has to resign 
himself to a strong possibility that his decision, if taken further, 
will be reversed, as indeed proved to be the rule rather than 
the exception in the post-war practice of the Court of Appeal.®° 

The complexity and vagueness of the doctrine of approbation 
offer ample opportunity for pleading ignorance of the law, so 
much so that the use of this plea has achieved so far a success 
unparalleled in any other branch of our law.“ Given that where 
good faith plays such an important role there is a natural tendency 
to treat with equal sympathy ignorance of facts and ignorance of 
law, but the dictum that ‘‘ knowledge of law is imputed in the 
absence of evidence that the party was ignorant of it...” 62 
appears a trifle incongruous. 

But perhaps the most lamentable feature of the doctrine of 
approbation is that as a rule of adjective law it does not solve 
the problem but merely gags the party who is said to have forfeited 
his right of relief. In the absence of a statutory regulation the 


57 pos) 1 All E.R. 894 at pp. 398, 399. 
58 G. v. G. (orse. H.), supra, atp 651. 
59 Per Pearce J. in R.E.L. (orse. R.) v. E.L., supra, at p. 218. 
60 Cf. Sachs J. in Scott v. Scott, supra, at p. 584. 

61 Cf. W. v. W., supra, per Lord Evershed M.R. at p. 162 and Jenkins L.J. 
at p. 165; Tindall v. Tindall, tupra per Birkett LF at pp. 75, 76; Scott v. 
Scott, supra, per Sachs J. at p. 586; Slater v. Slater, supra, per Singleton L.J. 
at pp. 242, 245; J. v. J., supra; Morgan v. Morgan, supra, per Mr. Com- 
mismoner Latey, Q.C., at p. 542; G. v. G. (orse. H.), supra, per Phillimore J. 
at p. 652; Dickers v. Dickers, supra: Q. v. V., supra; S. v. 8. (orse. W.) 
[1962] 1 All E.R. 38; of. Pettitt v. Pettitt, supra, where the plea of the 
ier ees of the law found little sympathy either with the tnal judge or 

e the Court of Appeal. 
62 Per Jenkins L.J. ın W. v. W., supra, at p. 165. 
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marriage seems to remain defective and the status doubtful, 
the parties merely having reached a stalemate to which there 
is “no positive solution. In such circumstances the legal bond 
of marriage has little, if any, chance of regaining vitality when 
the personal bond has been strained probably beyond repair in 
‘ consequence of the proceedings. One would expect that in matters 
of status, as distinct from the acquisition of proprietary rights, a 
greater emphasis would be laid on a positive solution of the problem. 
After all, it is not so much a question whether or not a party 
should be denied relief but whether the personal position of the 
parties (and possibly their children) can be readjusted. 
Unsatisfactory from the point of view of personal rights, 
which our law of marriage purports to have at heart, the doctrine 
of approbation enforced by estoppel is equally detrimental to 
the public interest embodied in stable and healthy marriage. 
There is no merit either in the perpetuation of defects in the 
formation of marriage favoured by the existing law nor in a 
more extensive use of estoppel in order to check abuse of the 
law. The remedy lies in a reform of the law of divorce and 
nullity* supplemented by the doctrine of validation. Thus, e.g., 
impotence ® and wilful refusal “+ could be relegated to the realm 
of divorce and the distinction between void and voidable marriage 
scrapped altogether. As for validation, the experience gained 
abroad could be, with advantage, assimilated in this country. 


IV 


When considering validation one should begin, it is felt, with 
canon law which governs the members of the Roman Catholic 
‘Church irrespective of state law. Validation is possible only in 
respect of marriages contracted in contravention of certain manda- 
tory (i.e., nullifying) impediments. It is unnecessary as far as 
directory (i.e., prohibitive) impediments are concerned, the 
marriage being in such cases valid although unlawful. 

The canonists distinguish between “ simple validation ” °° and 
validation “ in radice.” °* The latter which can be granted only 
by the Apostolic See, differs from the former in two things: the 
renewal of the consent of the parties is not required and by 
fiction of law, the marriage is considered valid ab initio.°° Thus 
any marriage. contracted on both sides with a consent naturally 
sufficient but juridically ineffective because of a mandatory impedi- 
ment of ecclesiastical law or for want of the required form, can 
be validated ‘‘ in root ” provided the consent perseveres."° 
63 As is the case in several states ın the U.S.A. 

64 Cf. The Royal Commission on Marriage and Divorce, Cmd. 9678. 

65 Codex Juris Canonici of 1918 (hereafter referred to as Codex) Canon 1086 (1). 
86 Codex Can. 1133-1187. 07 Ibid. 1188-1141 
08 Ibid, 1141. 


69 Ibid. 1188. 
10 Ibtd. 1189. A 
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In order to validate a marriage it is necessary that the impedi- 
ment cease or be dispensed from and that the marriage consent 
be renewed at least by the party who is aware of the defect.” 
Certain impediments like age cease by themselves, others can be 
removed by the parties (e.g., the disparity of worship) whilst 
some can be removed only by dispensation (e.g., certain cases of 
affinity and generally impediments of ecclesiastical law). 

Although no renewal of consent is necessary by natural law it 
is required by the law of the Church.*? However in practice the 
ceremony has to be repeated only in cases of simple validation 
when the impediment is publicly known. Otherwise spontaneous 
continuation of married life will suffice and if only one party is 
aware of the invalidity he can validate the marriage by renewing 
his consent privately without even informing the other. If both 
parties are unaware of the impediment their cohabitation will 
cure the defect when the impediment has ceased to exist (e.g., 
when marriageable age has been attained). 

In cases where true consent ™ has been vitiated by error as 
to person or duress  (“‘gravis vis et metus ”) validation will 
take effect when the cause of the defective consent hes been 
removed and cohabitation continues. Duress has to be public 
in order to necessitate a public renewal of consent. Furthermore 
spontaneous cohabitation for a long period of time after the 
wronged party has become free from constraint will be construed, 
according to a Vatican instruction of 18887° as a renunciation 
of the right of action and will result in validation. 

As procreation and education of children is the primary end 
of marriage according to canon law’? anterior and perpetual 
impotence 78 whether known or not constitutes a mandatory impedi- 
ment by divine law but the Church permits marriages where 
impotence is doubtful. Sterility does not affect the validity of 
marriage and dispensation may be obtained ‘‘ super matrimonium 
ratum et non consummatum.” 7 It follows that the doctrine of 
validation may operate even in favour of marriage incapable of 
fulfilling the primary end. 

No bigamous ® marriage can be validated as the impediment 
being implied in the divine law of the unity of marriage cannot 
be dispensed from. Although the first marriage be null or dissolved 


Tı Ibid. 1138. 

72 H. À. AUT Mornage Legislation m the New Code of Canon Law 
(New York, 1946), p. 

13 Defects of consent A lasted as impediments: E. Jombart, Manuel de 
Drost Canon (Paris, 1958), p. 802. 

™ Codex Can. 1083. 

15 Ibid. 1087. 

™ W. J. Doheny, Canonical Proceduie in Matitmomal Cases (Milwaukee, 1944), 
Vol. II, p. 209. 

17 Codex Can. 1018. 

18 Ibid. 1088. 


19 Ayrinhac . 189. 
& Codex Can. “1089 H. 
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for whatever reason the Church will not permit another marriage 
to be celebrated before such a nullity or dissolution has been 
established.** The parties to the second marriage contracted in 
spite of this prohibition must presumably repeat the ceremony when 
they are free to do so but in the case of the first marriage being 
absolutely void the second marriage validly celebrated before the 
decree of nullity is per se valid although unlawful.®? 

Four secular systems (Swiss, West German, French and Polish), 
considered in this paper, have in various ways adopted validation 
as a corrective to their marriage laws, the Polish Code representing 
perhaps a rather extreme attitude. We should observe from the 
very outset that none subscribes to the English distinction 
between void and voidable marriage, although all have their own 
peculiar classifications. Thus the Swiss distinguish between 
“ nichtige Ehe” ® and ‘ anfechtbare Ehe,” * the Germans 
differentiate between “ nichtige Ehe ” 85 and “ aufhebbare Ehe,” = 
the French speak of “nullité absolue” 87 and “ nullité 
relative,” ° whereas the Poles simply draw a line between what 
we might term ‘* non-marriage ” and ‘‘ voidable marriage.” ® In 
addition we come across “ irregular but valid ” °° marriages which 
are prohibited for the sake of good order but, once contracted, 
cannot be annulled. 

A common feature of those four systems is the so-called 
“ non-marriage ° that is to say a union absolutely void for 
the lack of civil ceremony or if persons of the same sex masquerade 
a marriage. Although, in principle no judicial decree is required 
in such cases it may yet be necessary in the latter instance in order 
to annul an existing marriage certificate. Defective marriages 
(that is to say unions other than non-marriages and irregular 
marriages) have to be specifically annulled in order to destroy 
the presumption in favour of their validity. For the sake of 


81 Ibsd. 1069 (2). 

82 Ayrinhac, op. cit., p. 186. 

83 Grounds: bigamy, prohibited degrees of consanguinity and affinity, insanity, 
incapacity (including nonage). 

84 Grounds: temporary incapacity or mental disorder, error, fraud, duress. 
N.B. the public character of grounds in note 83, supra, as compared with 
the private character of grounds in this note. 

85 Grounds: lack of important formalities, lack of capacity (including nonage), 
on marriage,'' bigamy, prohibited degrees of consanguimity and affinity, 
adultery. 

86 Grounds: lack of parental consent, error, fraud, duress, mistaken declaration 
of death of a previous spouse. N.B. the effects of "' Aufhebung "’ are almost 
the same as the effects of a divorce decree. 

87 Grounds: nonage, prohibited degrees, bigamy, clandestine marnage, incom- 
petence of the registrar, absolute absence of consent of the parties. 

88 Grounds: error, fraud, duress, lack of parental consent. N.B. the main 
distinction between ‘‘ nullité absolue ' and "nullité relative’ 18 in the right 
of bringing the action. 

2° Grounds: nonage, bigamy, prohibited degrees, adoption, lunacy. 

90 Main grounds: non-observance of minor formalities, remarnage within prQ- 
hıbıted periods, and adoption (France excepted). 
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brevity we may perhaps be forgiven these rather deceptive generali- 
sations and we may as well spare ourselves the trouble of going into 
the technicalities of the above-mentioned classifications, these 
being hardly relevant to the problem at hand. What is of 
primary interest is the fact that validation operates in the field 
of the defective marriage irrespective of the legal effect of the 
various types of nullity and thus cuts right across what we would 
term both void and voidable marriage. 

Thus marriages, which can be annulled for lack of capacity 
to marry may be cured in certain circumstances. The term 
“ capacity ’? comprises in Swiss ®* and German * law age, capacity 
to create rights and obligations and parental consent (when 
required), The same elements are included in the concept of 
capacity to marry according to French ® and Polish ™ law. The 
doctrine of validation operates to cure marriages tainted with 
incapacity whether of physical or mental character. Hence 
marriages void for nonage become valid ew lege as soon as the 
juvenile spouse attains the prescribed age or the wife becomes 
pregnant.” In France only the wife’s pregnancy validates the 
marriage by operation of law whilst in the former instance the right 
of action is forfeited six months from the date on which the 
prescribed age has been attained. In Polish law birth of a child 
is not necessary since there is no revival of the impediment in the 
ease of miscarriage or if the infant dies or is stillborn. But 
pregnancy before the celebration of marriage is not regarded as a 
ground of validation.®” 

A marriage contracted without the requisite parental consent 
may be validated when the juvenile spouse becomes of age, i.c., 
capable of marrying without consent and expressly or tacitly 
(by cohabitation) ratifies the marriage ** or if the consent is 
subsequently granted.® 

Insanity at the time of the marriage constitutes, in all four 
systems, an absolute bar‘ but it appears that in France a person of 
unsound mind may contract a valid marriage during a lucid 


91 Schioeizerstohes Ztolgesetzbuch (hereafter referred to as Z.G.B.), Arts. 96, 

92 Burgerliches Gesetzbuch as amended by the Marnage Law of 1046 (hereafter 
referred to as Ehegesetz), §§ 1, 2, 8. 

98 Code Ciml (hereafter referred to as French Code), Arts. 144, 145, 148-160. 

94 Kodeks Rodzinny (hereafter referred to as Polish Code), Arts. 9, 10. 

95 Z.G.B., Art. 128 (2); French Code, Art. 185; Polish Code, Art. 10 (8) 
but German Ehogesetz, § 18 (2) does not recognise wife’s pregnancy as 4 

und of validation. 

66 French Code, Art. 185. 

97 8. Breyer and others, Kodecks Rodzinny (A commentary on the Code of 
Family Law) 2nd ed. (Warsaw, 1959), p. 99; J. Gorecki, Untewasnienie 
Matseristwa (Cracow, 1958), p. 61. 

98 Z.G.B., Art. 128; Bhegesetz, § 30 (2). 

89 French Code, Art. 183. No parental consent 1s required ın Poland but 
the court soing as the statutory guardian may grant dispensation. 

2 Z.G.B., Arts. 97 (2) and 120 (2); Ehegesetz, § 2; French Code, Art. 146; 
Polish Code, Art. 9 (1). 


May 1963 APPROBATION OF MARRIAGE AND VALIDATION 261 


interval.? In Poland, on the other hand, the courts have a power of 
dispensation and can authorise marriages ‘‘ where the mental state 
of the petitioner does not conflict with the nature and purpose of 
marriage.” > Mental deficiency and temporary mental disorders 4 
(whether innate or induced, e.g., by drunkenness) equally affect 
the formation of marriage but as in the case of complete incapacity 
the marriage may be validated when the defect has disappeared 
and the parties continue to live together as husband and wife.’ 
Defects of consent * induced by mistake,’ fraud, fear and 
duress ° constitute a ground of nullity in Switzerland, Germany 
and France but not so in Poland where the marriage comes into 
being unconditionally when the verba de praesenti have been 
uttered before a competent official.1° Therefore, such defects can 
be pleaded only in a divorce court if they result in “ permanent 
and complete disruption of marriage.” © The question of valida- 
tion does not arise because the marriage is extrinsically valid. 
However in the remaining three countries marriages tainted with 
such defects of consent may be cured. Without going into the 
subtleties of the three systems of law we may perhaps state generally 
that thé doctrine of validation operates in this field mainly as a 
result of prescriptive provisions of the relevant codes. Thus the 
Swiss petitioner must act swiftly because his right of action will 
be barred if he fails to sue within six months from the discovery 
of the mistake or fraud or from the cessation of duress and in 
no case can a petition be brought after five years from the cele- 
bration of the marriage.* Unlike in the law of obligations, neither 
period is regarded as a period of limitation. Hence both have a 
prescriptive effect which the courts ew officio must take into 
consideration.** According to a learned commentator ™ the lapse 


2 See interpretation of Art. 146; Code Civil (Dalloz, 1948), p. 89 and 
M. Planiol and G. Ripert, Traite Pratique de Droit Civil Francats, Vol. I, 
and ed., by A. Rouast (Paris, 1952), p. 87. 

8 Polish e, Art. 9 (1). 

4 Z.G.B., Art. 123; Hhegesetz, § 18 (1); Polish Code, Art. 9 (1); French 
Law, Planiol and Ripert, op. cit., p. 87. 

5 Z.G.B., Art. 127, the right of action is lost six months from the discovering 
of the defect or five years from the celebration; Ehegesetz, § 18 (2); Polish 
Code, Art. 9 (8) and Gorecki, op. cit., p. 62. 

è In French law insanity and mental disorders are classified as defects affecting 
consent rather than capacity. 

T (a) Mistake as to identity of a party: Z.G.B., Art. 194 (1); Ehegesetz, 

§ 81 (1); French Code, Art. 181 (2); 

(b) mistake as to personal qualities of a party; Z.G.B., Art. 124 (2); 
Ehegesetz, § 82 (1); 

(c) mistake as to the nature of the ceremony; Ehegesetz, § 31. 

8 Z.G.B., Art. 125; Ehegesetz, § 93 (1). 

® Z.G.B., Art. 126; Ehegesetz, § 34 (1); French Code, Art. 180 (1). 

10 Polish Code, Art. 1 (1). 

11 Supreme Court Judgment No. C. 1800/51 of October 8, 1952 noted in Nowe 
Prawo (Warsaw, 1953), No. 6, p. 56. 

12 Z7.G.B., Art. 127. 

13 A. Egger, Kommentar zum Schwetzerischen Zivilgesetzbuch, Vol. II, Part I, 
Das Familienrecht, 2nd ed. (Zunch, 1986), p. 93. 

14 Egger, op. cit., p. 98. 
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of time amounts to approbation. There may, of course, be an 
express approbation by overt acts even before the periods have 
elapsed, but generally cohabitation in the knowledge of the original 
defect will suffice.*> In German law marriages induced by fraud 
or contracted under duress become valid when the innocent party 
having discovered the fraud?* or become free from duress” 
approbates the position; similarly in the case of mistaken identity 
of the other spouse.!8 Where, however, the error concerns personal 
qualities of the other party the court may refuse the decree if, 
having regard to the cohabitation, it would be contrary to public 
policy to break up the marriage.’® Validation is further aided 
by the provision that petitions for nullity on these grounds must 
be brought within a year from the date on which the material fact 
occurred (e.g., the discovery of error or cessation of duress). 
The French Code provides that no action can be taken if the 
parties continued living together for six months from the cessation 
of duress or the discovery of error.*° 

Perhaps the most significant example of the effort to restrict 
nullity is the validation of bigamous marriage in Swiss and Polish 
law. The Swiss Code provides that a bigamous marriage, although 
initially void,’ cannot be annulled if the previous marriage has 
come to an end by death, divorce or nullity decree provided the 
innocent party acted in good faith and at the time of the celebra- 
tion was unaware of the status of his bigamous spouse.*? The 
Polish Code goes further providing that any bigamous marriage, 
even one contracted mala fide and with full knowledge of the 
existing bond, will, by operation of law, become valid as soon as 
the impediment has disappeared.» It has been said °t that this 
represents the intention of the legislature ‘f to preserve marriages 
that can no longer be regarded as bigamous ”’ and to sanction 
de facto unions “ which should not be destroyed on the ground of 
an impediment that exists no more.’ Needless to say this rather 
indulgent attitude to bigamy encountered vigorous criticism on 
ethical and legal grounds.”° Validation in cases where the previous 
marriage has ended in divorce is regarded as particularly repugnant?’ 
and further there is a difficulty in reconciling the generosity of the 
legislature towards bigamy in this instance with the provision that 


15 Ibid. 

16 ara s 33 (2). 

17 Ibid. § 84 

18 Ibid. § 81 a 

10 Ibid. § 82 (2). 

20 French Code, Art. 181. 

21 %.G.B., Art. 120 (1) 

22 Z.G.B., Art. 122 (8), Egger, op. cit., pp. 80, 81, 88. 

23 Polish Code, Art. 7 (8). 

24 S, Szer, Prawo Rodzinne (Warsaw, 1957), P. 43, 

25 Gdrecki, op. cit., p. 61. 

20 A. Wolter, “ Kierunki Zmian Polskiego Prawa Rodzinnego,” Panstwo + 
Prawo, 1968, No. 8-9, pp. 277-278. 
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a bigamous marriage can be annulled even after it has been 
terminated by death of the parties.?7 

No bigamous marriage can be validated by operation of law 
in Germany but since every marriage is considered valid unless 
and until annulled it is quite possible that a marriage initially 
void for bigamy becomes unassailable if at the time of the petition 
the previous marriage has ceased to exist. 

French law stands on the principle that bigamy constitutes 
an absolute bar and does not permit validation at all. 

We have already observed that minor defects of form are cured 
under the doctrine of “‘ irregular but valid marriage,” but German 
law admits validation in cases where courts in the other systems 
considered in this paper would certainly decree nullity. Thus a 
ceremony in contravention of § 18 of the Marriage Law of 1946 *° 
may be validated if the parties have lived for five years as husband 
and wife or three years should a party die before the expiry of the 
five-year period.*+ 

Validation does not operate where the English doctrine of 
approbation has the only foothold simply because impotence and 
wilful fefusal are not per se regarded as grounds of nullity. 
In Poland a marriage cannot be annulled on the ground of 
impotence, wilful refusal to consummate, veneral disease or preg- 
nancy per alium but such factors may contribute to the disruption 
of marital life and thus lead to divorce. In Switzerland °? and 
Germany * marriages tainted with such defects can be assailed 
on the ground of fraud or error as to personal qualities but failure 
to take action within the prescribed period confirms the presumed 
validity. The French consider impotence extremely difficult to 
prove and regard such a plea as a possible vehicle of fraud and 
a source of scandal which ought not to be ventilated in court 
proceedings. However in order to circumnavigate the strictness 
of the Code, which excludes impotence as a ground of nullity, the 
plea of “‘ error as to sexual capacity ” 3+ has developed as a result 
of the interpretation of Article 180 which in principle admits 
only ‘‘ error as to essential qualities of the spouse.” 35 Wilful 
refusal and venereal disease, although irrelevant for nullity 
proceedings, have crept in through the back door of divorce 
on the ground of Article 281 °° (“‘ eacess, sévices ou injures ”). 


27 Polish Code, Art. 11, § 1 (2). 

38 G. Beitzke, Famslienrecht, 8th ed. (Munchen, 1959), p. 85. 

29 French Code, Arts. 147, 184; Plamiol and Ripert, op. cit., pp. 212, 218; 
cf. Wiggins v. Wiggins and Ingram [1968] 2 All E.R. 555. 

30 § 18 provides that in order to contract a valid marrage the parties must 
personally exchange their consent before a registrar and that no condition 
or time reservation must be attached to their declaration. 

31 Ehegesetz, § 17 (2). 

82 Egger, op. ott., p. 88. 

33 Beitzke, op. oit., p. 27. 

34 Planiol and Ripert, op. cıt., p. 84. 

35 Ibid. p. 91. 

36 Ibid. pp. 406, 407. 
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v 


There is no doubt that compared with validation our doctrine of 
approbation apart from being extremely narrow, is quite unfit 
for the purpose. It savours of a repressive measure in a system 
that caters little for the reparation of the original wrong. Lacking 
any objective criterion it allows far too wide a lattitude in judicial 
discretion and provides ample scope for personal recriminations 
between the parties in proceedings which only too often unfold 
an unsavoury spectacle. 

The greatest advantage of validation is that being a part of 
substantive law it affects the status directly and openly and can, 
therefore, cure a defective marriage well in time before elements 
of disintegration set to work. If the defects are so deeply ingrained 
in the minds of the parties that normal cohabitation cannot be 
postulated the prescriptive aspects of validation prompt, in effect, 
the parties to seek redress before the effluxion of time makes 
readjustment of their individual lives virtually impossible. 

It would appear, in the light of the aforesaid, that English 
law would greatly benefit if defective marriages could be validated 
by virtue of spontaneous cohabitation and effluxion of time. 
Not only would the legal concept of marriage receive a powerful 
support but the law would also come closer to the social test of 
marriage so sensibly implemented in our doctrine of marriage by 
repute. 

Legislation would, of course, be necessary and although mutual 
respect and affection between husband and wife cannot be incul- 
cated by order of Parliament, the law can offer guidance to indi- 
viduals and promote public interest. By combating the mischief of 
long delayed and, therefore, very often insincere petitions for 
nullity, validation could be instrumental in mitigating injustice 
and promoting stable and healthy marriage. It might drive home 
the adage that “ vigilantibus non dormientibus subveniunt leges.” >t 


D. Lasox.* 


317 The author acknowledges his ındebtedness to Professor Kahn-Freund for all 
the suggestions and advice recerved in this connection but assumes, of course, 
full responsibility for errors. 

* Lecturer in Law in the University of Exeter. 


LAW CLERKS IN APPELLATE COURTS: 
IN THE UNITED STATES? 


Jupazs in'most appellate courts in the United States make use of 
law clerks, whose positions are usually created by statute, for legal 
assistance of various ‘kinds. It is difficult to present’ a compre- 
hensive or simple description of the law clerkship as an institution 
because of the great variety of courts and, more important, 
the diverse temperaments and working habits of individual judges. 
Nevertheless, in view of the importance of law clerks in American 
appellate courts, it may be useful to set out certain facts concerning 
their history and role.  ' T 


1. History 


There if no precise information available as to when American 
judges began to retain law clerks. In the Supreme Court of the 
United States, Justice Horace Gray began a practice in 1882, 
when he came to the court, of employing at his personal expense 
a néw law graduate annually as a clerk, then called a “ secretary.” 
The practice caught on after Congress, in 1886, appropriated 
funds for the position, and before very long each justice had 
a law clerk. During this period the clerk was the only employee 
of the judge and therefore he performed a variety of personal as 
well as legal services. 

In 1919 the Congress authorised members of the Supreme 
Court to employ two assistants, but almost all of the justices 
retained a personal secretary rather than a second law clerk. 
Exceptions were Justices Van Devanter and Butler. When Harlan 
F. Stone became Chief Justice in 1941 he employed two clerks, 
largely because of the increased work associated with the Supreme 
Court’s “‘ miscellaneous docket ’’—the petitions and applications 
to the court in forma pauperis.® 

After the Second World War most of the rest of the court 
began using two clerks and the number for Chief Justice Fred M. 
Vinson ‘was raised to three. The reason for this was the huge 
increase in the number of cases. To illustrate the trend, in the 
term of court starting in October 1986 the Supreme Court disposed 


1 An earher version of this paper was prepared for a p of English judges 
and lawyers who came to the United States in January 1962 to study 
American sppellate courts under the auspices of the Institute of Judicial 
Administration of the New York University School of Law. 

2 The most comprehensive description of the growth of the law clerkship 
as an institution 18 to be found in Newland, ‘‘ Personal Assistants to Supreme ; 
Court Justices: The Law Clerks (1961) 40 Oregon L.Rev. 299, 80 
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of a total of 941 cases on the merits or on petition for certiorari, 
in the 1948 term, 1,426 cases, and in the 1960 term 1,911 cases.® 
At the present time Chief Justice Earl Warren has three clerks and 
the others two, except for Justice William O. Douglas, who prefers 
one. 


2. SELECTION. 


The clerks are almost always recent law school graduates who 
serve for one or two years. This was not always the case. In 
former years many justices retained law clerks for many years. 
Some of these were older attorneys engaged in Washington practice 
and others were employees of the Department of Justice. 

Each judge may select his clerks on any basis he wishes. 
Naturally, he is anxious to secure the best possible law graduates 
and the criteria for selection are thus heavily weighted towards 
academic excellence and personal maturity. Most law clerks are 
former editors of the law review of their law schools and usually 
stand near the top of their graduating class. 

Some judges employ special criteria. For example, some select 
their clerks from a particular law school or from one geographic 
area of the country. Others are more eclectic and do not employ 
such standards. Although most judges personally interview appli- 
cants, some leave their selection to trusted professors or lawyers, 
who themselves are often former clerks of the particular judge. 
Justice Frankfurter (until his recent retirement from the Supreme 
Court) did not see his. prospective clerks until they reported for 
duty. In following this practice, Justice Frankfurter carried on 
a tradition he participated in as a professor at Harvard Law School, 
when he appointed clerks for Justices Oliver Wendell Holmes and 
Louis D. Brandeis. Justice Douglas of the Supreme Court also 
follows this system. 

The Harvard Law School has furnished more law clerks to the 
Supreme Court and other appellate courts than any other. Over 
the years it has consistently supplied about one-third of the law 
clerks to the United States Supreme Court. But there is no danger 
of its cornering the market, and many smaller schools supply 
honours graduates to judges. Thus, at two recent terms of the 
United States Supreme Court (1956 and 1957), out of a total of 
thirty-four law clerks (two were holdovers), twelve clerks were 
graduates of Harvard, four of Chicago, four of Yale, three of 
Pennsylvania, two of California (Los Angeles), two of New York 
_University and one each from California (Berkeley), Indiana, 


3 See Frankfurter and Fisher, ‘‘ The Business of the Supreme Court at the 

October Terms, 1985 and 1986°’ (1988) 51 Harv.L.Rev. 577, 581; ‘‘ The 

. Supreme Court, 1948 Term’’ (1949) 63 Harv.L.Rev. 119, 121; * The 
Supreme Court, 1960 Term’’ (1961) 75 Harv.U.Rev. 40, 85. 
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Northwestern, Notre Dame, Southern Methodist, Stanford and 
Washington of St. Louis.* 

Upon completing their work the law clerks scatter to a variety 
of jobs in all parts of the country. Many go into private praetice 
or government service. A high proportion of former clerks 
eventually become law teachers. Thus, more than half of Justice 
Brandeis’s law clerks became professors of law. Of course, this 
tendency holds true for first-rate law students, whether or not 
they ever serve as clerks to appellate judges. 

Many former law clerks have achieved prominence in their 
own right. For example, Byron D. White, who was Chief Justice 
Vinson’s clerk, recently was appointed a justice of the Supreme 
Court. Calvert Magruder, who in 1916 became the first law clerk 
to Justice Brandeis, subsequently served as professor and vice-dean 
at Harvard Law School and then Chief Judge of the United States 
Court of Appeals for the First Circuit. In turn, Judge Magruder’s 
first law clerk, Phillip Elman, after serving for many years as an 
advocate for the United States Government in the Office of the 
Solicitog-General, was recently appointed a member of the Federal 
Trade Commission. 

Other notable alumni law clerks of the Supreme Court of the 
United States are Henry J. Friendly, Judge of the United States 
Court of Appeals for the Second Circuit; James M. Landis, former 
dean of the Harvard Law School; former Secretary of State Dean 
Acheson; and Irving S. Olds, former Board Chairman of United 
States Steel. Former law clerks to other federal judges include 
Charles E. Wyzanski, Jr., United States District Judge for the 
District of Massachusetts and Archibald Cox, Solicitor-General of 
the United States. 


8. Duties 


As mentioned above, the precise work carried on by each law 
clerk will vary according to the demands of his court and particular 
judge. Retired Supreme Court Justice Sherman Minton has 
described the work of his clerks as follows: 


“ As far as my own were concerned, they prepared memo- 
randa on all certiorari. On opinions, they would correct them 
as to the facts and they would make suggestions on the law... . 
If I agreed with them, the opinion would be rewritten. ...? 5 


This brief statement adequately describes the duties generally 
performed by clerks at the Supreme Court. Most clerks submit 


4 More comprehensive figures show that of the 410 law clerks who have 
served up to the 1967 term of the Supreme Court, 148 (86 per cent.) came 
from Harvard, 45 from Yale, 84 from George Washington (mostly in earlier 
years), 29 from Columbia, and 24 from Georgetown. All told, 38 law 
schools have been represented. See Newland, op. ost., p. 808. 

5 See ‘The Bright Young Men Behind the Bench," U.S. News ¢ World 
Report, July 12, 1957, pp. 46-48. 
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memoranda on jurisdictional statements and petitions for certiorari, 
in which they present considerations for or against the exercise 
of the Supreme Court’s discretion to review the decisions of lower 
courts. In its 1960 term the court disposed of over 1,700 such 
requests for review. Some law clerks also prepare memoranda 
summarising the contending arguments in cases about to be heard 
by the court; these are known informally as ‘‘ bench memos ” 
because the justices use them in preparation for oral argument. 
Such memoranda outline the precedents and possible lines of 
approach to the case and often suggest questions for counsel. 
The clerks may also provide help on written opinions, such as 
research on legal points not covered or covered inadequately 
in the briefs of counsel. Finally, law clerks are available for 
miscellaneous assistance, finding and bringing in useful materials 
not only for cases before the court, but also for extracurricular 
work of the justices, such as papers and public speeches.® 

In the United States Courts of Appeals the routine is somewhat 
different, reflecting their particular jurisdiction. Review of lower 
court decisions by these courts is usually obligatory, and law 
clerks therefore will concentrate on preparation for oral argument 
and assistance with judicial opinions. In some Courts of Appeals 
law clerks spend considerable time analysing applications for 
extraordinary writs, such as habeas corpus and coram nobis, 
submitted and frequently written by persons confined to prison 
who are seeking release. In other Courts of Appeals the practice 
is for each judge, after oral argument but before a formal vote 
is taken, to circulate a memorandum to his brothers expressing 
his views; law clerks may assist in the preparation of these 
memoranda. 

The function of law clerks in state appellate courts will ordinarily 
parallel their responsibilities in the federal courts, with variations 
depending on the desires of the particular judge and the jurisdiction 
of each court. 

At this point it should be observed that trial judges in the 
United States also frequently make use of law clerks. Their role 
is similar to that of clerks in appellate courts, though they perform 
functions more appropriate to the work of lower courts; they may 
outline essential parts of a record of trial or do research on legal 
points for inclusion in the charge to the jury. 

In all aspects of their work, law clerks must be prepared to 
do intellectual combat and to serve as sounding boards for new 


€ Reminiscences by former law clerks provide further detail as well of the 
variations in duties that are attributable to the work habits of the individual 
justices. See, e.g., Boskey, ‘‘ Mr. Chief Justice Stone " (1046) 59 Harv.L.Rev. 
1200; McElwain, '' The Business of the Supreme Court as Conducted by Chief 
Justice Hughes ’’ (1949) 68 Harv.L.Rev. 5; Brodney and Wolfson, ‘' Mr. 
Justice Rutledge—Law Clerks’ Reflections '’ (1950) 25 Ind.L.J. 4665. 
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ideas. This part of the clerks’ role should not be underestimated. 

Even in appellate courts, judges tend to work individually and 

may not have extensive discussions with their brethren. For 

this reason they may profit greatly trom confidential criticism 

of able clerks who are intimately familiar with their cases. 


4. CONTROVERSY 


The role of the law clerk, particularly in the Supreme Court, 
has recently occasioned some controversy. Critics have contended 
that the justices may be influenced too much by their clerks in 
reaching decisions and preparing written opinions. They say that 
when the President appoints and the Senate confirms a justice 
(or any other judge), they do not intend to turn serious responsi- 
bility over to young assistants of the appointees. 

This of course is true. The question is whether or not the 
institution of clerkships has in fact been abused. Former clerks 
have expressed some differing opinions. William H. Rehnquist, 
who serged as clerk to Justice Robert H. Jackson, has suggested 
that in their recommendations to justices on certiorari petitions 
law clerks ‘‘ unconsciously ” slant the legal materials to favour 
their own biases.” 

Many former law clerks have denied that they possessed any 
significant influence on the justices. For example, John P. Frank, 
a former clerk to Justice Hugo Black, has concluded that although 
clerks sometimes may participate in the drafting of opinions, no 
abuse has occurred, primarily because ‘‘ even on those rare occa- 
sions when the clerk does the writing the judge does the deciding.” 
He says that in his own year as a law clerk his justice made 
about 1,000 decisions and he had “ precisely no influence on any of 
them.” 8 

Whether or not Mr. Frank is being too modest, it does not 
seem that either he or Mr. Rehnquist approached this question 
from a proper angle. It is unrealistic to assume that a law clerk 
is oblivious to the values that underlie and determine legal decisions 
or devoid of feelings towards pending cases. In analysing problems 
a clerk will inevitably evaluate the relevance and significance of 
the proven facts and make judgments on the competing legal 
arguments. The analysis is not dissimilar in this respect from the 
“ impartial ° commentary of law professors, although it has 
greater immediacy because given in the context of the cases before 
the court. The judge is not surprised that the clerk, like himself, 
has opinions on the important and controverted issues that are 


1 Rehnquist, ‘‘ Who Writes Decisions of the Supreme Court?" U.S. News 
¢ World Report, December 18, 1957, pp. 74-75. 
8 Frank, Marble Palace (1958), p. 118. 
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the meat of an appellate court’s work; the contrary would cause 
the surprise. 

The important point is that the judge is able to discount the 
entirely human propensity of his clerk to have views of his own. 
The judge, moreover, will require his clerk to justify conclusions 
with meticulous and balanced presentations of the facts and legal 
contentions. Light is thereby cast on both sides of a controversy. 
The judge has available not only a greater quantity of data than 
he would have time to muster by himself, but also the assessment 
of such materials by an informed and capable assistant. Far 
from detracting from the judicial prerogatives, this contribution by 
the law clerk appears to enhance the rationality of the decision- 
making process. 


5. EVALUATION 


Jeremy Bentham once said, “‘ The law is not made by judge alone, 
but by judge and company.” It is clear that law clerks have 
become an instrumental part of the ‘‘ company ” in American 
appellate courts. They relieve judges of the burden of detail 
and routine research and thereby free them for the important task 
of deciding cases and writing opinions. This contribution is 
considered necessary by many judges and observers. They believe 
it reflects the enormous task of legal research that confronts mem- 
bers of the federal and state judiciary in an era when the number 
of cases for decision has greatly increased and the legal and non- 
legal materials pertinent to the disposition of a case have 
proliferated. 

Law clerks of appellate judges make a less obvious but perhaps 
equally important contribution by communicating to the bench 
contemporary intellectual currents of their respective law schools. 
As first-rate students and, usually, former editors of the law review 
of their schools, clerks are familiar with the newer legal ideas. 
Their ability to bring these ideas to the attention of their judges, 
who can decide whether or not to employ them, enhances the 
intellectual integrity of the judicial process in the eyes of many by 
keeping it responsive to developing legal thought. 

The value of this unique apprenticeship to the law profession 
as a whole should also be counted. The availability of clerkships 
provides additional incentives to’ top law students. And when 
the clerks conclude their year or two with appellate judges, they 
bring to their varied roles as members of the bar an intensely 
deepened legal experience. In this respect the clerkships resemble 
other kinds of preferred legal positions held by men recently 
graduated from law school. Perhaps the best analogies are the 
Assistant Legal Counsel to the President and the Assistants to 
the Solicitor-General of the United States, many of whom are young 
men in their twenties. 
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In summary, ample justification appears to exist for the institu- 
tion of law clerkships in American courts. That this is the case 
is attested by the fact that an observer as experienced as 
the late Karl Llewellyn said that he never had heard of .an 
appellate judge who, having once begun the practice of using 
law clerks, decided to discontinue it.® 

Norman Dorsen.* 


9 Llewellyn, The Common Law Tradition (1960), p. 321. 

* Associate Professor of Law, New York University School of Law. Former 
law clerk to Calvert Magruder, retired Chief Judge of the United States Court 
of Appeals for the First Circuit, and Justice John Marshall Harlan of the ` 
United States Supreme Court. 


THE RULE IN SEDDON’S CASE 


Tue purpose of this article is, in the first place, to consider those 
cases which are cited in the textbooks on contract 1 as supporting 
the proposition that the courts, both before and after Seddon v. 
North Eastern Salt Co., Ltd.,? have granted rescission of an 
executed contract on the grounds of innocent misrepresentation. 
From an examination of these cases, it will become apparent that, 
with one exception, they provide no support for this statement. 
Solle v. Butcher? and Leaf v. International Galleries * will also 
be considered in this context and it will be seen that the authority 
which these cases provide is equally slight. Secondly, it will be 
submitted that there is no direct authority which has accepted the 
view that the remedy of rescission is available, where only innocent 
misrepresentation is pleaded or proved, whether the subject-matter 
of the executed contract be the conveyance of land, the leasing of 
property or the sale of goods. 


I 


It will be seen that, apart from Whurr v. Davenish, the decisions 
cited in the textbooks fall into one of the following categories. 
A case where: 


(a) The contract was still executory.° 


1 Cheshire and Fifoot, The Law of Contract (5th ed.), p. 286, note 8 and 
Wilson, Principles of the Law of Contract, p. 164, note 18, cite Whittington 
v. Seale-Hayne (1900) 82 L.T. 49; Reese Dine Silver Mining Co., Ltd. V. 
Smith (1869) L.R. 4 H.L. 64; Rawlins v. Wickham (1858) 8 De G. & J. 304; 
MacKenzie v. Royal Bank of Canada [1084] A.C. 468. In addition, 
Cheshire and Fifoot (p. 286, note 8) refer to Redgrave v. Hurd (1881) 20 
Ch.D. 1; Whurr v. Davenish (1904) 20 T.L.R. 885; Att.-Gen. v. Ray (1874) 
9 Ch.App. 897. Anson, The Principles of the English Law of Contract (21st 
ed.), p. 228, refers ın the text to MacKenzie v. Royal Bank o Canada 
ee A.C. 468 and First National Reinsurance Co. v. Greenfield [1921] 
K.B. 260. See also, an article entitled ‘‘ Seddon v. North Eastern Salt 
Co.” by Mr. Hammelmann in (1989) 55 L.Q.R. 90. The Law Reform 
Committee’s Tenth Report on Innocent Misrepresentation (Cmnd. 1782), 
para. 8 refers to Rawlins v. Wickham (1858) 8 De G. & J. 804; Att.-Gen. 
v. Ray (1874) 9 Ch.App. 807; Redgrave v. Hurd (1881) 20 Ch.D. 1; 
Newbigging v. Adam (1686) 84 Ch.D. 582 as ‘‘ cases which are sometimes 
cited as authority for the rule” in Seddon's Case [1905] 1 Ch. 326. It 
would seem, however, that these cases are usually cited in argument against 
the rule ın Seddon’s case; as being instances where the court rescinded 
an executed contract on the grounds of innocent misrepresentation. 
2 [1905] 1 Ch. 326. 
. 8 [1950] 1 K.B. 671. 
4 [1950] 2 K.B. 86. 
5 (1904) 20 T.L.R. 885. 
8 Redgrave v. Hurd (1881) 20 Ch.D. 1; MacKenzie v. Royal Bank of Canada 


[1984] A.C. 468. 
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(b) Fraud was involved." 
(c) The question of “ rescission ” did not arise.® 
(d) Rescission was granted at the request of both parties.° 


If an examination of the decisions shows that they come within 
any of the above categories, then it cannot be seriously argued 
that they are cases where the courts have granted rescission of an 
executed contract on the grounds of innocent misrepresentation. 


(a) The Contract was still Ewecutory 


Tt will be remembered that Redgrave v. Hurd ° involved an action 
for specific performance of an agreement to purchase a house. 
By way of counterclaim, the defendant claimed that he was 
entitled to have the agreement rescinded and his deposit returned 
on the ground that he had been induced to enter into the contract 
by means of the plaintiff’s representation as to the annual income 
of his business, which the defendant had subsequently found 
to be worthless. All the members of the appellate court took it 
for grarted that the remedy of rescission was available to the 
defendant and the reason for this seems to be quite clear. No 
formal lease had been executed, and there was merely an executory 
contract for the sale of the property. 

Redgrave v. Hurd can be compared with the recent New 
Zealand decision of Root v. Badley," where the plaintiff had been 
induced to purchase the defendant’s leasehold property by means 
of the defendant’s statement as to its weekly income. The plaintiff 
found this statement to be untrue after he paid a deposit and 
entered into possession. This agreement was not reduced to 
writing and it appeared that the solicitor instructed intended to 
have this done at some later date, together with the execution 
of a formal assignment of the lease. The consent of the landlord 
was also required. This was never obtained nor were any of the 
documents ever executed. 

The court pointed out that the instant case was similar to 
Redgrave v. Hurd in that an executory contract had been induced 
by an innocent misrepresentation as to the profits of a business. 
It was held that, although the plaintiff had gone into possession 
of the land and taken possession of the chattels, the contract 
was still executory, to the extent that the landlord’s consent had 
not been obtained and no assignment of the lease had been 
executed, and that the plaintiff was entitled to have it rescinded. 


7T Rawlins v. Wickham (1858) 8 De GQ. & J. 804; Reese River Siloer Mining 
Oo., Lid. v. Smith (1860) L.R. 4 H.L. 64; Firat National Reinsurance Co. 
v. Greenfield [1021] 2 K.B. 260. 

8 Att.-Gen. v. Ray (1874) 9 Ch.App. 897. 

9 Whittington v. Seale-Hayne (1900) 82 L.T. 49, 26 T.L.R. 181. 

10 Bes note 6, supra. 

11 [1960] N.Z.L.R. 756. 
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In Solle v. Butcher Denning L.J. referred 1? to MacKenzie v. 
Royal Bank of Canada ™* as an instance where the court rescinded 
an executed contract on the grounds of innocent misrepresentation, 
and this appears to be the only example which the textbooks are 
able to cite since Seddon’s case. The relevant facts in MacKenzie’s 
case appear from the advice delivered by Lord Atkin 1: ‘* The 
action was brought to recover shares in Borden Company, Inc., 
which by amalgamation represented 187 shares in Ottawa Dairy 
Company, Inc. These shares the plaintiff, by letter of hypotheca- 
tion in November 1921, had deposited with the defendant bank 
as security for advances made and to be made to the MacKenzie 
Manufacturing Co., Ltd., in which her husband was the principal 
shareholder. The transaction was attacked on the ground of undue 
influence of the husband and of misrepresentation.’? The Privy 
Council found that the evidence conclusively established a mis- 
representation by the bank, and the Board held that the appellant 
was entitled to avoid the contract of guarantee and recover her 
securities, With due respect, it is a little difficult to accept 
Denning L.J.’s interpretation of this case. The Privy Council was 
not concerned with an executed contract. It is clear that the 
contract, which was rescinded, was a continuing guarantee; an 
executory contract. This view finds support in the observations 
of the High Court of Australia in Svanosio v. MacNamara 15 
where McTiernan, Williams and Webb JJ. had this to say: ‘‘ In 
Solle v. Butcher Denning L.J. referred to the Privy Council setting 
aside an executed agreement in MacKenzie v. Royal Bank of 
Canada but, with respect to that learned judge, the Privy Council 
does not seem to have done more than set aside a contract of 
guarantee on the ground of a material misrepresentation of fact. 
Shares were hypothecated to the bank as security for the perform- 
ance of that contract but the rights of the parties depended 
on the guarantee and therefore rested in the contract.” 18 The 
implication of this opinion seems to be that, although the transfer 
of the shares was executed, this transfer was merely collateral 
to the contract of guarantee, which remained executory. Svanosio’s 
case will be discussed later, as a recent illustration of the rule in 
Wilde v. Gibson." 

Newbigging v. Adam is referred to by Mr. Hammelmann *° 
as an example of the rescission of an executed contract, but is 
12 [1950] 1 K.B. 671 at p. 695. 

13 See note 6, supra. 

14 TA A.O. 468 at gp 470, 471. 

15 (1956) 96 O.L.R. 186. 

16 Ibid. at p. 210. 

17 (1848) 1 H.L.Caa. 605. 

18 (1886) 34 Ch.D. 582; on appeal, sub nom. Adam v. Newbsgging (1888) 13 

App.Cas. 308. 

10 Article entitled ‘‘ Seddon v. North Eastern Balt Co.’’ (1989) 65 L.Q.R. 90 

at p. 102. (Other cases cited by Mr. Hammelmann are Re Glubb [1900] 


y 
« 1 Ch. 854 and Slim v. Croucher (1859) 1 De G.E. & J. 518. In nether 
case was there a contractual nexus between the parties.) 
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not cited by the textbooks in this context. As this case, on the 
face of it, appears to provide the support which is lacking in the 
cases which are cited, this is rather surprising. In Newbigging v. 
Adam, the plaintiff was held to be entitled to rescind a contract 
of partnership, induced by an innocent misrepresentation, two 
years after the agreement had been entered into. In neither the 
Court of Appeal nor the House of Lords is the availability of 
the remedy of rescission questioned or discussed beyond an assump- 
tion that such a remedy was available. Thus, superficially, New- 
bigging v. Adam supports Mr. Hammelmann’s view. However, 
it is submitted that a contract of partnership can never be said to 
be executed. Whereas an agreement to enter into a partnership 
can be regarded as complete as soon as it is signed, the contract 
of partnership, where the consideration is the exchange of a 
promise for a promise, remains executory throughout the course 
of the partnership. 


(b) Fraud was Involved 


Rawlins v. Wickham *° was concerned with a case of fraudulent 
misreprésentation so that the representee would be entitled to 
rescission whether or not the contract was executed. There can 
be little doubt that fraud was involved. Thus, Turner L.J.” said: 
“ There was not as I think any moral fraud, but there was legai 
fraud, and the result of this is that the estate of Mr. Wickham 
must answer for the fraud.” °? Perhaps the most remarkable point 
of this case is that the appellant was still held to be entitled to 
rescind the partnership agreement four years after it had been 
entered into. Fraud was similarly involved in Reese River Silver 
Mining Co. v. Smith ° and in First National Reinsurance Co. v. 
Greenfield ** and, again, these cases are no authority for the 
proposition for which they are cited. 


(c) The Question of “ Rescission ” did not Arise 


In Att.-Gen. v. Ray,” the Commissioner for the Reduction of the 
National Debt, in consideration of a cash payment, had paid an 
annuity to the Atlas Insurance Co. on the life of X for a period 
of twenty years. After X’s death it was discovered that, before the 
annuity had been granted, a trustee of the insurance company had 
innocently misrepresented X’s age. The contract of insurance was 
declared to be void by statute and the moneys paid by both 


20 (1858) 8 De G. & J. 804. 

21 Ibid. at p. 816. 

22 Bee also Knight Bruce L.J. (bid. at p. 816): ‘'On the question whether 
a fraud was perpetrated I need not go further, though I do not think that 
the evidence shows this to have been the only fraud." 

28 (1869) L.R. 4 H.L. 64. 

24 [1921] 2 K.B. 260. 

25 (1874) 9 Ch.App. 897. 
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parties had to be returned. Whilst it is conceded that this case 
involved an innocent misrepresentation and that the contract of 
insurance was executed, it must be stressed that the contract 
was, declared to be void ab initio, by statute, and the question of 
‘* rescission ’? just did not arise. 


(d) Rescission was granted at the Request of Both Parties 


The facts of Whittington v. Seale-Hayne,* relevant to the question 
of the rescission of an executed contract, are as follows. On the 
ftaith of an oral representation that a house was in ‘‘ a good sanitary 
condition,” the plaintiffs entered into an agreement with the 
defendant for the lease of the house and premises. The formal 
lease, subsequently executed, did not include this representation 
as an express term. The plaintiffs later found the water to be 
poisoned, owing to the insanitary condition of the house, and, 
inter alia, they claimed rescission of the lease. 

This case is usually cited as an illustration of the important 
distinction between damages and an indemnity and this point 
is discussed at length in the Law Times report.*7 However, it is 
necessary to read both reports of Whittington v. Seale-Hayne in 
conjunction (the Law Times report and the Times Law Report **) 
in order to determine whether or not this case is an instance where 
the court rescinded an executed contract. Farwell J. said °°: “ The 
suggestion was made that I should assume for the purpose of 
argument that innocent misrepresentations were made sufficient to 
entitle the plaintiffs to rescission. The question then arises to 
what extent the doctrine, that a plaintiff who succeeds in an 
action for rescission on the grounds in hand is entitled to be 
placed in statu quo ante, is to be applied.” If one, then, looks 
at the Times Law Report, it becomes apparent why Farwell J. 
was able to “ assume for the purpose of argument that innocent 
misrepresentations were made sufficient to entitle the plaintiffs 
to rescission.” The significant passage in the Times Law Report 
is this: *‘ Witness was cross-examined by Mr. Hughes, and then, 
after a suggestion from his lordship, Mr. Hughes intimated that 
the defendant would consent *° to rescission of the lease and would 
agree to pay the plaintiffs £20 to cover what they had paid 
and expended under the lease.” * In view of this, it cannot 
be argued that, in Whittington v. Seale-Hayne, the court granted 
rescission of the executed lease to the plaintiffs. The case decides 
nothing as far as the rescission of an executed contract is con- 
cerned; it is merely an illustration of a judgment by consent. 


20 (1900) 82 L.T. 49; 26 T.L.R. 181. 
27 (1900) 82 L.T. 49 at pp. 50, 5l. 

28 Gee note 26, supra. 

29 At p. 50 of the Law Times report. 
20 Italics supplied. 

31 At p. 182. 
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It is admitted that Whurr v. Davenish ** provides some sup- 
port for the view put forward in the textbooks but it is submitted, 
for the reasons which are advanced below, that this case cannot 
be regarded as conclusive. An auctioneer’s catalogue described 
a gelding as the property of J. C. H. Davenish, Esq. The 
plaintiff, having bid for and secured the gelding for £84, then 
discovered that Davenish had sold the horse an hour before 
the auction. He claimed to be entitled to recover the £84 on the 
ground that the representation as to ownership was a material 
one. The court held that this was so and also accepted the 
plaintiff’s statement that he had relied upon this representation. 

It was held that Davenish was estopped from denying that 
the representation by the auctioneer was made on his behalf as 
he had held out that person as his agent. ‘‘ Judgment accordingly 
for the plaintiff for £84.” However, it is interesting to notice 
that, in the course of his judgment, Lord Alverstone C.J. stated 
that, as the case had been argued on “‘ general principles °” and 
not on authority, he would decide the case in the same fashion. 
In view of this, and the fact that the case is inadequately reported, 
it is sitbmitted that little weight can be attached to Whurr v. 
Davenish. 

The only cases which have really considered and discussed the 
question of rescission of an executed contract at any length are 
Solle v. Butcher ** and Leaf v. International Galleries24 It is 
submitted, however, that even the opinions expressed in these 
cases cannot be regarded as strong authority. In his dissenting 
judgment in Solle v. Butcher, Jenkins L.J. 35 found that the 
evidence did not show misrepresentation but that, in any case, 
the lease was executed and he was not prepared to say that Angel 
v. Jay *° was not good law. Bucknill L.J.® was not satisfied 
that the plaintiff had made any representation, such as would 
entitle the defendant to rescind the contract, and the learned 
Lord Justice did not discuss the point further. 

Denning L.J. said **: “If and in so far as Angel v. Jay 
decided that an executed lease could not be rescinded for innocent 
misrepresentation it was in my opinion a wrong decision.” In 
support of this view, Denning L.J. stated that Seddon’s case, 
which had been followed in Angel v. Jay, had lost all authority 
since it had been criticised by Scrutton L.J. in Lever Bros. v. 


32 (1004) 20 T.L.R. 885. 

33 [1950] 1 K.B. 671. 

84 [1950] 2 K.B. 86. Long v. Lloyd [1958] 2 All E.R. 802 merely recited the 
opinions which had been expressed ın Sole v. Butcher and Leaf's case. 
he Court of Appeal, in Long v. Lloyd, found it unnecessary to discuss 
the question further. 

85 [1950] 1 K.B. 671 at pp. 702, 703. 

86 [1911] 1 K.B. 668. 

87 Ibid. at p. 687. 

38 [1050] 1 K.B. 671 at p. 695. g 
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Bell.2® It is interesting to notice that all Scrutton L.J. said about 
Seddon’s case was that he reserved liberty to consider the decision 
so far as it decided that executed contracts cannot be rescinded 
for innocent misrepresentation. It cannot be said that Scrutton L.J. 
seriously examined its correctness and, with respect, it is difficult 
to see why Seddon’s case has lost all authority merely because 
Serutton L.J. threw some doubt upon it. 

Thus, of the three members of the Court of Appeal in Solle v. 
Butcher, only Denning L.J. discussed and supported the view 
that the remedy of rescission was available in the case of an 
executed contract, induced by innocent misrepresentation. In any 
event, his remarks were obiter as the majority decision in Solle v. 
Butcher was based upon the grounds of mistake. 

It is true that certain observations of the Court of Appeal in 
Leaf v. International Galleries * support the view that rescission 
is available where a contract is executed but they were obiter 
and, it is submitted, do not provide any really substantial support. 
Thus Evershed M.R.,“ although not prepared to say that Seddon’s 
case was correct in all respects, was equally not prepared to say 
that it was wrongly decided. In view of the majority dectsion in 
Solle v. Butcher, Jenkins L.J. felt that the proposition that no 
executed contract can be rescinded for innocent misrepresentation 
was probably too widely stated, ‘‘In particular it cannot be 
assumed that it necessarily holds good with respect to a sale of 
chattels passing by delivery.” ** As we have already seen, the 
“majority decision ” in Solle v. Butcher rests upon the obiter dictum 
of Denning L.J. alone and that, in that case, Jenkins L.J. had 
accepted Angel v. Jay * as being correctly decided. The point 
concerning the “ sale of chattels passing by delivery ” will be 
considered later and it will be seen that it is very doubtful 
whether the equitable remedy of rescission ever existed in cases 
of sale of goods, and that the Sale of Goods Act, 1898,*° recognised 
and continued the non-availability of this remedy. 

In Leaf’s case, Denning L.J. said *°: <“ Many judges have 
treated it as plain that an executed contract of sale may be 
rescinded for innocent misrepresentation, for instance, per 
Warrington L.J. and Scrutton L.J. in T. & J. Harrison v. Knowles 
and Foster **; per Lord Atkin in Bell v. Lever Bros., Ltd.‘®; and 
per Scrutton L.J. and Maugham L.J. in L’Estrange v. F. 


39 [1981] 1 K.B. 557 at p. 588. 

40 [1950] 1 K.B. 671. 

41 [1950] 2 K.B. 86. 

42 Ibid. at p. 95. 

43 Ibid. at p 9l. 

44 [1911] 1 K.B. 666. 

45 56 & 67 Vict. e. TL. 

48 [1950] 2 K.B. 86 at p. 90. 

47 [1918] 1 K.B. 608 at pp. 609 and 610. 
48 [19382] A.C. 161 at p. 224. 
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Graucob.” * We cannot find any reference to innocent misrepre- 
sentation or executed contracts at the pages referred to in either 
Bell v. Lever Bros., Ltd., or L’Estrange v. Graucob and, it is 
submitted, the passages referred to by Denning L.J. in Harrison 
v. Knowles cannot be regarded as decisive. In Harrison v. 
Knowles, Scrutton L.J. said °: “ A statement may form part 
of a contract which the party making it promises to be true, or 
it may be an innocent representation of fact which he does not 
promise to be true, but which, if it was untrue in a material 
particular, and formed part of the inducement to enter into the 
contract, may give rise to a claim to rescind, but does not give 
rise to a claim for damages.” 

This appears to be a very general statement of principle and 
there is no indication that it applies without exception. 
Warrington L.J. had this to say ™: “It is not disputed that the 
particulars were in one sense the basis of the contract, and if 
the statement were untrue in a material particular, though made 
innocently, it might be a ground for rescinding the contract.” 
It is important to notice that both the statement of Scrutton L.J. 
(one of general principle) and that of Warrington L.J. (that it 
might be a ground for rescission) were obiter and, with respect, it 
would seem that neither of them “ treat it as plain ” that rescission 
is available where the contract is executed. 

The conclusion which can be drawn at this stage is that an 
examination of the cases, which are cited in the textbooks as 
substantiating the proposition that the courts have granted 
rescission of an executed contract on the grounds of innocent 
misrepresentation, reveals that they provided no support what- 
soever, apart from the unsatisfactory case of Whurr v. Davenish.*? 
In addition to this, the obiter views of the Court of Appeal in both 
Solle v. Butcher ® and Leaf v. International Galleries * cannot 
be regarded, in any sense, as conclusive on this point. 


I 
It is now proposed to examine the availability of the equitable 
remedy of rescission for innocent misrepresentation in the specific 
cases of (a) executed transfers of land; (b) executed leases and 
(c) executed contracts for the sale of goods. It will be argued that 
such a remedy does not, and should not, exist. 


(a) Ewecuted Transfers of Land 
The rule here is well established and is accepted as being perfectly 
reasonable. The principle, as stated by Lord Campbell in Wilde v. 


49 [1984] 2 K.B. 804 at pp. 400 and 405. 
50 [1918] 1 K.B. 608 at p. 610. 
b : 
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Gibson,” is that ‘‘ if there be in any way whatever misrepresenta- 
tion or concealment which is material to the purchaser a court 
of equity will not compel him to complete the purchase; but where 
the conveyance has been executed, I apprehend, my Lords, that 
a court of equity will set aside the conveyance only on the grounds 
of actual fraud.” It was held in Wilde v. Gibson that a vendor’s 
silence, concerning a right of way over property, was not a ground 
for the rescission of an executed conveyance when it was not 
shown that the vendor knew of its existence.°° The principle 
was recently applied by the High Court of Australia in Svanosio v. 
MacNamara ™ to a situation where the conveyance was completed 
and the purchaser then discovered that the hotel, which he had 
purchased, did not stand entirely on the land which had been 
conveyed to him. 

There was an oral agreement, later embodied in a written con- 
tract, under which the respondent agreed to sell to the appellant 
the land described in the written contract “ together with the 
licensed premises Known as the Bull’s Head erected thereon.” 
The appellant made no requisitions or objections to title nor 
did he have the land surveyed. After completion of the tonvey- 
ance, the appellant discovered that the hotel stood partly on the 
land conveyed and partly upon Crown land. He claimed a 
declaration that each of the transactions (the oral agreement, 
the written contract and the conveyance) were void on the basis 
that they were entered into and executed by the parties under a 
common mistake of fact (that the respondents were the owners of 
the whole land upon which the hotel was erected) and that this 
fact was accepted by both parties as fundamental to the transaction. 

On the question of the completed conveyance, Dixon C.J. 
and Fullagar J. in a joint judgment, said: “‘ The terms of the 
contract would not, as we have said, have precluded the appellant 
from rescinding the contract before conveyance, but, having 
taken the conveyance, he falls within the general and reasonable 
tule that equity will not interfere unless there is fraud or what 
amounts practically to a total failure of consideration.” "8 The 
judgment goes on to point out that fraud was not involved and 
that, as a substantial portion of the purchase money was paid for 
the victualler’s licence, there was not a total failure of consideration. 
Indeed, Dixon C.J. and Fullagar J. expressed the opinion that, 


55 (1848) 1 H.L.Cas. 606. 

56 Bee Shortt v. MacLenan (1959) 16 D.U.R. 481. The Supreme Court of 
Canada (following Redican v. Nesbitt [1924] 1 D.L.R. 586; §.0.R. 185, 
where the facts were indistinguishable) applis the rule in Wilde v. Gibson, 
not to & question of title, but to the physical state of the land; i.e., an 
innocent misrepresentation by the vendors concerning the quantity of water 
which might be obtained from a disused well on the farm. e plaintiff 
brought his action two years after completion and the alternative ground 
for refusing resassion wes affirmation of the contract. 

st (1956) 96 C.L.R. 186. 

% Ibid. at p. 200. 
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even if there had been a sale of the land without more, the 
appellant would still not have been entitled to relief in equity.°° 
No further discussion on this question is required as the rule, and 
the reasons for it, are clear and reasonable, 


(b) Executed Leases 


This is the most controversial aspect of the availability of the 
equitable remedy of rescission. Angel v. Jay ® decided that such 
a remedy was not available where the lease was executed. 
Although subject to adverse criticism, Angel v. Jay was recog- 
nised as still representing the law and the principle applied in 
Edler v. Auerbach." However, in Solle v. Butcher, Denning L.J. 
stated that Angel v. Jay could not be regarded as good law as “ It 
would mean that innocent people would be deprived of their 
right of rescission before they had an opportunity of knowing 
they had it.” % 

It is true that the rule in Angel v. Jay leaves a lessee, who 
has been induced to execute a lease on the faith of the lessor’s 
innocenf{ misrepresentation, remediless but, it is submitted with 
respect, that this produces a perfectly reasonable result. There 
are no compelling reasons why a lessee must execute the lease 
and go into possession in order to be able to discover the truth, 
or otherwise, of the lessor’s statement. In the vast majority of 
cases, the lessee will have had ample opportunity of protecting 
his interests prior to the execution of the contract. Thus, if a 
lessor informs you that a house is “ in a good sanitary condition,” 
there is no reason why you cannot test the accuracy of this 
statement by having the property surveyed. This is a course 
of conduct which the reasonably prudent lessee would, and should, 
adopt and this was one of the arguments which the defendant quite 
properly advanced in Whittington v. Seale-Hayne.** 

If a specific statement is made in respect of something which 
cannot be tested prior to the execution of the lease, the lessor 
who has made such a statement, honestly believing it to be true, 


59 In Cousins v. Freeman (1957) 58 W.A.L.R. 79, the rties executed a 
written contract for the sale of land, described as Lot I 3, and a transfer 
of that plot was subsequently registered at the Titles Office. At all 
tumes both parties believed that the land which the plaintiffs were purchasing 
was that which the latter had inspected but which was, ın fact, Lot 87. 
Applyıng the principle in Svanosto’s case, the West Australan Supreme 
Court rejected the argument that the right to rescind for innocent misrepre- 
sentation exists, after conveyance, where the parties are under a fundamental 
mistake as to the identity of the subject-matter of their contract. 

60 See the Law Reform Committee's Tenth Report (Omnd. 1782), para. 6. 
‘t Once the property has been conveyed, it would be intolerable if 9 purchaser 
who has had full opportunity of investigation were able to raise objections 
to the title by reason of a defect which he could have discovered before." 

61 [1911] 1 K.B. 666. 

62 (1950) 1 K.B. 359. 

1950] 1 K.B. 671. 
64 Ibid. at p. 605. 2 
cs (1900) 82 L.T. 49; 96 T.L.R. 181. 
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would surely not object to the substance of his statement being 
incorporated into the lease as an express term. The refusal 
of the lessor to do this should, inevitably, make a prospective 
lessee think twice before taking the lease. 

It is submitted, with respect, that people would indeed be 
« innocent ” if they failed to adopt these simple precautions and 
that any resulting hardship is something for which they have only 
themselves to blame and in respect of which the law does not, 
and should not, give relief.°* 


(c) Ewecuted Contracts for the Sale of Goods 


In an interesting note on Long v. Lloyd," Mr. P. S. Atiyah ® 
has doubted whether the equitable remedy of rescission for innocent 
misrepresentation exists at all in the case of sale of goods, whether 
or not the contract is executed. He mentions, but does not 
discuss, the New Zealand case of Riddiford v. Warren.®® The 
availability of rescission in this context is a question which no 
English court has had occasion to deal with directly." However, 
it is submitted that, if the matter does arise for decision, the 
interpretation which the New Zealand court, in Riddiford v. Warren, 
placed upon an identical provision to section 61 (2) of the Sale of 
Goods Act, 1898, should be adopted. In that case, Denniston J.™ 
refers to the rule in equity, as stated by Jessel M.R. in Redgrave v. 
Hurd 7: “ According to the decisions of the courts of equity, 
it was not necessary, in order to set aside a contract obtained by 
a material false representation, to prove that the party who 
obtained it knew at the time when the representation was made 
that it was false,’? but goes on to point out that, whilst this is 
stated as a general rule, it is not stated as being without exception. 
Denniston J. then maintains that no relief in equity, either in the 
form of damages or rescission, has ever been granted in respect 
of a contract for the sale of goods. ‘‘ As I have said, no case 
has been cited, either before or since the Judicature Act, in which 


66 This view finds support in the Law Reform Committee’s recommendations 
with regard to the long lease where it 18 recognised that ‘‘ The grant of a 
long lease 1s in many respects closely akin to a conveyance, and we think 
that 1t should be subject to the same rules in regard to mnocent muisrepre- 
sentations.’’ It 18, however, conceded that the same argument cannot be 
advanced, with equal force, in respect of short term leases not exceeding 
three years, which may be entered into on a purely informal bass. We 
respectfully agree with the Committee that in such cases: ‘‘ The tenant 18 
less hkely to be professionally advised and consequently more prone to be 
deceived by a muisrepresentation.’’ (Bee Law Reform Committee's Tenth 
Report (Cmnd. 1782), para. 7.) 

67 ha T] 2 All E.R. 302. 

e8 (1959) 24 M.L.R. 76. 

89 (1902) 20 N.Z.L.R. 572. 

10 For example, in both Leaf's case and Long v. Lloyd, the Court of Appeal 
decided the case on other grounds. 

31 (1902) 20 N.Z.L.R. 572 at p. 578. 

72 (1881) 20 Ch.D. 1 at p. 12. 
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a contract for the sale of goods has been set aside, or its perform- 
ance refused, on the ground of an innocent misrepresentation, 
not going to the root of the contract, as explained in Kennedy v. 
Panama Royal Mail Co.” 7 . 

The view that the equitable remedy never existed in cases of 
sale of goods is substantiated by section 61 (2) of the Sale of 
Goods Act, 1898, which provides that: ‘* The rules of the common 
law including the law merchant, save in so far as they are incon- 
sistent with the express provisions of this Act, and in particular 
the rules relating to the law of principal and agent and the effect 
of fraud, misrepresentation, duress and coercion, mistake or other 
invalidating cause, shall continue to apply to contracts for the 
sale of goods.” 

The interpretation which Riddiford v. Warren ™ placed upon 
the words ‘ common law ” in an identical provision of section 61 
(2) of the New Zealand Sale of Goods Act, 1895, was that they 
were used in their true and technical sense of ‘* common law ” 
rules and remedies as opposed to “ equitable ” rules and remedies. 
The court rejected the interpretation of ‘f common law,” as con- 
trasted,*for example, with ‘‘ statute law,” which would include 
both equitable and common law rules and remedies. The declared 
object of the Sale of Goods Act, 1898, was to “ codify ” the law 
relating to sale of goods and in the words of Denniston J.: “ It 
must therefore, I think, amount to a legislative statement that 
in contracts for the sale of goods the fusion of law and equity has 
not interfered with the rules of common law and the law merchant; 
and, of course, a legislative enactment that this shall continue.” 7 

The Full Victorian Supreme Court followed this interpretation 
in Watt v. Westhoven. In that case, the plaintiff sold and 
delivered a secondhand car to the defendant for the price of £875 
and received a down payment of £800. In an action by the vendor 
to recover the balance of the purchase-money, the defendant 
counterclaimed for rescission of the contract and the recovery 
of the purchase-money already paid, on the ground that he 
had been induced to purchase the car by a misrepresentation of 
the plaintiff’s agent as to the age of the car and its original cost. 
The jury found that the representations complained of were false 
and that each of them formed an inducement to purchase the car 
but that neither of them was fraudulent. The question asked 
of the appellate court was whether rescission could be ordered. 


73 (1867) L.R. 2 Q.B. 580. See O'Flaherty v. Mackinley [1958] 2 D.L.R. 
514, where the court followed the common law rule in Kennedy's case and 
set aside an executed contract for the sale of a car. 

14 (1902) 20 N.Z.L.R. 672. 

75 Ibid. at p. 582. It 1s interesting to compare s. 61 (2) of the Sale of Goods 
Act with what can be regarded as the equivalent provision ın the Partnership 
Act, 1890 (68 & 54 Vict. o 89). S. 46 provides: ‘‘The rules of equity 
and common law applicable to Partnership shall continue in force except so 
far as they are inconsistent with the express provisions of this Act." 

16 [1938] V.L.R. 468. 7 
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Applying Riddiford v. Warren, the court answered this question in 
the negative. Thus, Mann A.C.J. pointed out that the question 
was clearly determined by the Sale of Goods Act and that it was 
idle, to suggest that the draftsman and the distinguished lawyers 
(including four Law Lords), who formed the Select Committee on 
the Bill as finally enacted, could have used the words ‘‘ the common 
law ” in any but their true and technical sense. 

However, assuming for the moment that the equitable remedy 
of rescission is available in contracts for the sale of goods, and 
setting aside any problem which may arise when a particular 
representation is held to form an express term of the contract but 
the representee attempts to treat it as a mere representation,” 
it is submitted that the underlying principle of caveat emptor should 
not be lost sight of. The prudent purchaser of goods would 
normally test the accuracy of the vendor’s statement before 
entering into an important contract. For example, the prospective 
purchaser of a car would test drive the vehicle and employ an 
expert mechanic before seriously negotiating with the vendor. 
The Law Reform Committee, when considering rescission in relation 
to contracts for the sale of goods, point to the difficulties facing the 
uninitiated purchaser of goods of a mechanical or technical nature 
and, in particular, to ‘‘ the accuracy of a representation about the 
quality and construction of a motor-vehicle which is seldom 
apparent from an inspection by a person who is not an expert, 
or even from a short trial run.” 78 

It is submitted, with respect, that the answer to these difficulties 
is that a purchaser, who has no specialised knowledge’ of the 
article which he is about to buy, should employ an expert. It 
is suggested that the plaintiff in Long v. Lloyd," who relied 
exclusively upon his own judgment in the purchase of a lorry 
which broke down completely a short time after delivery, had only 
himself to blame for the unfortunate position in which he eventually 
found himself. The prudent purchaser in Long’s position, recog- 
nising that he was about to enter into a contract which would 
involve the outlay of a substantial amount of capital, would surely 
appreciate the advisability of expending a sum of money, minute 
in relation to the contract price, in employing an’ expert mechanic 
in order to satisfy himself that the vehicle he was about to purchase 
was a sound investment. If Long had employed an expert initially, 
he would have been informed that the lorry was mechanically 
unsound.®° In view of Long’s failure to take the elementary 
precaution which the vast majority of persons of average common 


7 See Leaf’s Case [1950] 2 K.B. 86. 

78 See Law Reform Committee’s Report (Cmnd. 1782), para. 4. 

79 pee] 2 All E.R. 302. 

80 fact, the lorry was examined by an expert (presumably employed by the 
plaintiff) ' approximately one month after Long had purchased it and, in the 
expert’s opinion, the many defects which the vehicle possessed were such 
as to render ıt unroadworthy. 
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sense would have adopted, surely it should not be open to him 
to ask the court to set his contract aside. 

In conclusion, and by way of summary, it is submitted that 
there is no authority in the cases, apart from the unsatisfactory 
and inconclusive case of Whurr v. Davenish ** and the insubstantial 
support furnished by Solle v. Butcher ® and Leaf’s case,® for the 
proposition that the remedy of rescission for innocent misrepre- 
sentation is available where the contract is executed and that, 
as a matter of policy, it is questionable whether a legal system can 
be expected to protect those who are not prepared to adopt simple 
precautions to protect themselves. We respectfully adopt the 
words of Mann A.C.J.%: ‘ As to what I may call the merits of 
the case, the undoubted common law principle that a misrepre- 
sentation made without knowing or caring whether it be a 
misrepresentation or not is fraudulent, will cover most of the 
ground which the advocates of a higher commercial morality 
desire to see governed by an extension of equitable principles.” 


M. Howarp.* 


81 (1904) 20 T.L.R. 885. 

82 [1950] 1 K.B. 671. 
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84 att v. Westhoven [1993] V.L.R. 458 at p. 463. 
* Lecturer in Law, University of Tasmania. 


STATUTES 


CARRIAGE By Ark (SUPPLEMENTARY Provisions) Acr, 1962 


Tue law in regard to carriage by air is undergoing certain improve- 
ments, but in the process of doing so is becoming increasingly 
confusing. As explained in a previous note,’ section 1 (1) of 
the Carriage by Air Act, 1961, provides that, subject to that 
section, the provisions of the Convention known as “ the Warsaw 
Convention as amended at The Hague, 1955,” as set out in the 
First Schedule to the Act, shall, so far as they relate to the rights 
and liabilities of carriers, carriers’ servants and agents, passengers, 
consignors, consignees and other persons, and subject to the 
provisions of the Act, have the force of law in the United Kingdom 
in relation to any carriage by air to which the Convention applies, 
irrespective of the nationality of the aircraft performing that 
carriage; and also that the Carriage by Air Act, 1982, which gives 
effect to the Warsaw Convention in its original form, shall cease 
to have effect. 

The original Warsaw Convention, known as the Convention for 
the Unification of Certain Rules relating to International Carriage 
by Air, was signed in 1929 and came into force as regards the 
United Kingdom in 1988. At The Hague in 1955 it was amended 
by a Protocol. Article 22 of this Protocol provides that “ as soon 
as thirty signatory States have deposited their instruments of 
ratification of this Protocol, it shall come into force between them 
on the ninetieth day after the deposit of the thirtieth instrument 
of ratification.” Already over twenty states have ratified the 
Hague Protocol, and so its entry into force must be contemplated 
as not a very remote possibility. The United Kingdom, however, 
has not yet ratified. Accordingly, although the Carriage by Air 
Act, 1961, was enacted with a view to giving the Protocol the 
force of law in this country, no Order in Council has yet been 
made under section 1 (8) of the Act certifying the day on which 
the amended Convention, and also section 1 (1) of the Act, come 
into force. 

In 1961 there was held in Guadalajara, Mexico, under the 
auspices of the International Civil Aviation Organisation, an Inter- 
national Conference on Private Air Law which resulted in the 
adoption of a “‘ Convention, supplementary to the Warsaw Con- 
vention, for the Unification of Certain Rules relating to Inter- 
national Carriage by Air Performed by a Person other than the 
Contracting Carrier.”?* Whereas therefore the purpose of the 


1 (1962) 25 M.L.R. 569. 
2 Cmnd. 1568. 
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Hague Protocol was to amend the Warsaw Convention, the pur- 
pose of the Guadalajara Convention was to supplement the Warsaw 
Convention by extending the rules of the latter, and in particular 
its limitation of liability provisions, to “ actual carriers,’’. i.e., 
persons who, by virtue of authority from contracting carriers, 
perform the whole or part of the carriage governed by the Warsaw 
Convention but who at the same time are not “ successive carriers ” 
within the meaning of the Warsaw Convention. The Guadalajara 
Convention also provides that the acts and omissions of the actual 
carrier shall, in relation to the carriage performed by him, be 
deemed to be also those of the contracting carrier. The Con- 
vention is to come into force on the ninetieth day after the 
date of deposit of the fifth instrument of ratification. It is drawn 
up in English, French and Spanish texts. While all are authentic, 
in case of any inconsistency the French text is to prevail. 

The Guadalajara Convention, however, still leaves unsettled cer- 
tain problems arising out of the hire, charter and interchange of 
aircraft, ‘ particularly in relation to the liability of a person who 
makes available to another an aircraft without crew.” Accord- 
ingly, the Guadalajara Conference recommended ICAO to study 
these problems, and the possibility of a further “ supplementary 
Convention ” has to be reckoned with. 

The purpose of the Carriage by Air (Supplementary Provisions) 
Act, 1962, is simply to enable the Minister of Aviation to amend 
English law so as to bring it into line with the new Convention 
when that Convention comes into force as regards the United 
Kingdom. In the Schedule to the Act the operative portions of 
the English and French texts of the new Convention are set out, 
and section 1 (2) provides that, in case of inconsistency, the 
French text shall prevail. Section 2 provides that by “‘ the 
Warsaw Convention ” is meant either the original or the amended 
version depending on whether section 1 of the Carriage by Air 
Act, 1961, is or is not in force. The coming into force of the 
1962 Act is therefore not dependent upon the prior entry into 
force of section 1 (1) of the 1961 Act. Section 7 of the 1962 Act 
provides that the main provisions of that Act shall come into 
force on such day as Her Majesty may by Order in Council certify 
to be the day on which the Guadalajara Convention comes into 
force as regards the United Kingdom. The United Kingdom has 
not yet ratified the Guadalajara Convention and accordingly no 
such Order in Council has yet been made. 


D. H. N. Jonsson. 


REPORTS OF COMMITTEES 


REFORM or THE LORDS 


Report of the Joint Committee on House of Lords Reform * 


For the second time in fifteen years we have an agreed statement 
by au all-party body on the reform of the composition of the House 
of Lords. But whereas the 1948 scheme was in the nature of outline 
proposals which had already been relegated to never-never land 
by the time they were published (for the conference of party 
leadess which formulated them had broken down on the question 
of the powers of a reformed second chamber *), the 1962 proposals 
are clear-cut, original but modest in scope, and ripe for 


implementation. 
The terms of the reference of the Joint Committee of the 
Lords and Commons were i 


** to consider whether any, and if so what, changes should be 
made in the rights of Peers ... and of Peeresses in their own 
Tight, to sit in either House of Parliament, or to vote at 
Parliamentary elections, and whether, and if so under what 
conditions, a Peer should be enabled to surrender a peerage 
permanently or for his lifetime or for any less period having 
regard to the effects and consequences thereof.”’ 


Participation of the Labour Party in the composition of the com- 
mittee had been ensured by drafting the terms of reference widely 
enough to cover the case of Anthony Wedgwood Benn, Viscount 
Stansgate, and by reaching a general understanding that in other 
matters the work of the committee would be limited to the removal 
of minor anomalies. Of anomalies there is indeed a superabun- 
dance. Peers of the United Kingdom (and of Great Britain and 
of England) and peers of Scotland cannot be elected to member- 
ship of the House of Commons, but non-representative peers of 
Ireland can (except in constituencies in Northern Ireland) and if 
so elected can vote at parliamentary elections. Peeresses in their 
own right are not qualified for membership of the Lords (unless they 
acquire -an additional life peerage) and are probably disqualified 
(though nobody is quite certain) for membership of the Commons, 
but they can vote at parliamentary elections. The committee recom- 
mended that the distinction between representative and non-repre- 
sentative peers of Scotland should be abolished, and that all peers of 


1 H.L. 28 and H.C. 38 (1962- ). For an earlier Report see H.L. 125 and 
H.O. 262 (1961-62). For parliamentary debates on the motion to set up 
the Committee, see 656 H.C. Deb. 1868-1457 (March 28, 1962), 289 H.L. 

« Deb. 872-462 (April 10, 1962). 

2 (1948) Cmd. 7380, noted by W. H. Morris-Jones in (1947) 11 M.L.R. 882. 
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Scotland should henceforth be eligible for membership of the Lords; 
that all hereditary peeresses in their own right (except in Ireland) 
should also be eligible for membership of the Lords but should be 
deprived of their parliamentary franchise; and that peers and 
peeresses of Ireland should be placed in exactly the same position 
as commoners with regard to eligibility for election to the House 
of Commons and the exercise of the franchise. The desire of some 
of the Irish peers to be represented once more in the House of 
Lords was not favourably received, presumably for the reason 
given in Viscount Hailsham’s memorandum to the committee *— 
that ‘‘ their presence would tend to spoil our relations with the 
Republic of Ireland.” 

The reason for denying non-Irish peers a vote in the constitu- 
encies still eludes us. For the rest of the proposals are sensible. 
Peeresses in their own right, non-representative peers of Scotland 
and constitutional law examinees would be deprived of legitimate 
grounds for complaint, and the non-representative peers of Ireland 
would be accorded the privilege of sacrificing self-interest in the 
cause of Anglo-Irish rapprochement. 

The most important recommendations of the committee concern 
the renunciation of peerages. A person succeeding to a peerage 
should be empowered to surrender it for his lifetime; so, too, 
should a person who had already succeeded to a peerage before 
the coming into force of the Act giving effect to these recommenda- 
tions; the option to surrender would have to be exercised within 
time limits ranging from one month to a year; a peer who had 
surrendered his peerage should enjoy the full civic rights of a 
commoner and none of the dignities, privileges and immunities 
appertaining to peerage. 

Controversy within the committee and among outside com- 
mentators crystallised around three main issues. First, should 
a peer who wished to retain, resume or attain membership of 
the House of Commons be permitted to keep his title rather than 
have to renounce it? The majority view is clearly against a person 
being allowed to “* have it both ways.” Attempts to rationalise 
this point of view have not been particularly convincing, but as 
long as membership of the second chamber remains primarily 
dependent on hereditary privilege the objections to having peers 
in the Commons as well are likely to be insuperable (unless, of 
‘course, the peers are Irish). Secondly, should a person renouncing 
a peerage be empowered and required to extinguish it altogether? 
Some Labour members of the committee thought that he should. 
But if hereditary peerage is worth preserving as a social institution 
then it should not be open to an individual successor to bar the 
‘claims of those who would follow; and if it is not worth preserving 
this is surely an ineffectual way of chipping at it. Thirdly, should 


3 At p. 35. : 
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those who had already succeeded to peerages be precluded from 
renouncing them? Labour and Liberal members of the committee, 
reinforced by two Conservatives, mustered eleven votes to ten 
(despite the presence of Mr. Leslie Hale in the other camp) and 
answered the question in the negative. If this recommendation 
is implemented the practical importance of the change may be 
substantial. The Lords will lose a few of their outstanding mem- 
bers and potential members; the balance of power will tip still 
further in favour of the Commons, if only because the inferiority 
of the Lords will be more heavily underlined. And an unjust 
disability will be belatedly removed. The arguments that have 
been raised against its removal must be barely intelligible to the 
untutored alien. He has heard it solemnly said that because the 
Lords ought not to be further weakened conscription must be 
continued; that persons fortunate enough to enjoy the privileges 
of peerage must not be allowed to disregard their public responsi- 
bilities to the body politic; that renunciation would be an affront 
to the Sovereign, would erode the supports buttressing a hereditary 
monarchy and would set a bad example to the heir to the Throne. 
Even if he is advised not to overlook the argumentum ad hominem 
he will remain puzzled. 

It would be difficult for a Conservative Government to intro- 
duce legislation going appreciably farther than the committee’s 
proposals. During the past few years two useful reforms have 
been made: the bogey of an invasion of backwoodsmen has receded 
(though it has not been wholly dispelled) with the change in 
standing orders enabling peers to be given ‘“‘ leave of absence,” 
and the effect of the Life Peerages Act, 1958, has been to provide 
the Lords with a salutary infusion of new blood. But, quite apart 
from the natural disinclination of some Conservatives to part with 
an ultimate weapon (though its propensity to provoke massive 
retaliation probably makes it unusable against the enemy), it is 
extremely important for a Conservative Government only to intro- 
duce such major reforms as Labour will accept as a permanent part 
of the constitutional structure. If a new edifice is constructed by 
a transient Conservative majority the demolition squad may move 
in with a change of Government. However, Labour in opposition 
has shown no serious interest in House of Lords reform. In 
opposing the second reading of the Life Peerages Bill Mr. Gaitskell 
said that the real argument against the measure was that it 
would ‘* enhance the prestige of the House of Lords, and . . . make 
it less vulnerable to attack.” > Mr. Michael Foot, although an 
ardent abolitionist, would ‘‘ rather have a ridiculous Second 


4 pe Lord Chorley, ‘The House of Lords Controversy [1958] Public 
aw 216. 
5 682 H.C. Deb. 417 (February 12, 1958). But the Leader of the Opposition 
subsequently agreed to submit recommendations to the Prime Minister for 
e the conferment of life peerages. 
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Chamber than a reformed Second Chamber ” °; and to him the 
present House of Lords filled the bill admirably. Few Labour 
members of the House of Commons would sympathise with the 
Labour life peer who recently observed that ‘‘ anyone whq has 
had experience of both Houses and wants to go back to the 
other place—unless, of course, he has ambitions to be, and has 
the qualifications for, Prime Minister—should see a psychiatrist.” 7 

The case for a reformed second chamber is in fact a strong one; 
but drastic reform is only likely to come from a non-Conservative 
Government, and the predominant attitudes in the main non- 
Conservative party range from apathy to hostility. The Lords do 
some useful work, and they are politically innocuous; if they ever 
show their teeth they can be cowed into submission or used 
as a scapegoat; a fundamentally reconstituted second chamber 
with a leaven of “ non-political’? members might well have a 
fundamentally conservative majority and might, moreover, be 
emboldened to bite as well as bark; therefore let sleeping dogs 
lie. There is, moreover, a psychological difficulty to overcome: if 
a new second chamber is to preserve a measure of continuity with 
the old it must contain a fairly significant hereditary element, and 
to many radicals the idea of engaging in protracted conferences 
for the purpose of assigning to hereditary peers their due role in a 
new order is distinctly unattractive. There are, again, solid grounds 
for scepticism about the outcome. The long history of fitful and 
abortive proposals for reform and the failure of second chambers 
in Commonwealth countries overseas to justify the hopes reposed 
in them afford little encouragement. Academic political scientists 
nowadays tend to treat the problem as being unworthy of concen- 
trated attention. And the issues to be grappled with would be 
both complex and politically unremunerative. But the time will 
surely come when it will be generally recognised that the revising 
functions of a second chamber are too important to be left in the 
hands of the present House of Lords, that the principle of life 
membership of a legislative body is an absurdity and that a 
relatively small senate composed partly of members nominated for 
a term of years and partly of indirectly elected members could 
play an active and constructive part in the machinery of govern- 
ment. That time is unlikely to come before the House of Com- 
mons has addressed itself seriously to reforming its own ways of 
doing business. 

At least one conclusion can be drawn by the constitutionalist 
from the current series of debates on Lords’ reform. Every 
contribution touching on the question whether a peer can become 
Prime Minister has assumed that he cannot until he is permitted 
to renounce his peerage and takes a seat in the Commons. The 
precedents do not establish the proposition that peers are ineligible 


6 656 H.C. Deb. 1480 (March 28, 1962). 7 
7 980 H.L. Deb. 415 (April 10, 1962). 
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—in particular, the interpretation so often placed on the passing 
over of Curzon in 1928 is probably wrong—but what the precedents 
are generally thought to imply may be more important than what 
they, do imply in fact; and communis opinio is more important 
as'a normative factor than any precedent. No longer can we ask 
ourselves whether the sequence of commoners in the office of Prime 
Minister is a mere usage of convenience; we are obliged to say 
that the ineligibility of a peer for the office is a binding conventional 
Tule. 

A first postscript can now be added to this comment. On March 
28, 1968, the Lord Chancellor and the Leader of the House of 
Commons announced, on motions to take note of the Report, that 
the Government would be willing to introduce legislation to give 
effect to the Committee’s recommendations if it became apparent 
that both Houses were in favour of implementing them. The general 
tenor of the debates that followed * was in fact favourable to the 
Report as a whole. 

S. A. DE SMITE. 


e 
REFORM oF THE LAW RELATING TO INNOCENT MISREPRESENTATION 


Tue Tenth Report of the Lord Chancellor’s Law Reform Com- 
mittee deals mainly with three criticisms of the present law on 
this subject. The first complaint is that the right to rescind for 
innocent misrepresentation is restricted too severely. The second 
complaint is that damages cannot be awarded. Thirdly, there is a 
demand for some limitation of the right to escape liability for 
misrepresentation by exemption clauses. 

Whilst the first, and also the last, of these criticisms complain 
that there is not enough rescission, the second criticism seems to 
suggest that there should be less rescission and more damages. 
available for innocent misrepresentation. This contradiction is 
resolved in the Report by recommendations which should ensure 
that damages will become the normal remedy for innocent mis- 
representation, whereas rescission will remain available in special 
cases. 


I 


The criticism of the stringency of the restrictions on the right to 
rescind for innocent misrepresentation rests on the rule which 
prohibits rescission after execution of a contract. The Report 
mentions the doubts expressed as to whether this rule applies out- 
side contracts affecting land but asserts repeatedly that the rule is 
“< generally accepted and acted upon.” In fact, the many doubts 
and uncertainties of the law concerning innocent misrepresentation,, 


8 248 H.L. Deb. 265-847; 674 H.C. Deb. 1548-1649. 
2 Cmnd. 1782. 
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such as to the scope of the rule in Seddon v. North Eastern Salt 
Co.,? or as to when a contract can be said to be ‘“ executed,” or as 
to whether contracts for the sale of goods can ever be rescinded for 
innocent misrepresentation, might have furnished material for 
another head of criticism of the present law. It is true that most 
of these doubts will be resolved if the Report is implemented. But 
until this happens the Committee has lent the considerable weight 
of its authority to a statement of the law as it is which seems to 
minimise the achievements of judicial law reformers such as Lord 
Denning. 

The Report recommends abolition of the rule in Seddon’s case 
but agrees that the rule should be retained in contracts for the 
sale or other disposition of land, including leases for three years or 
longer. The line dividing short tenancies, to be freed from the 
application of the rule in Seddon’s case, and longer leases, where 
this rule can be justified by conveyancing practice and by the 
special need for security and finality of title to land, is taken from 
the Law of Property Act, 1925, s. 54 (2). The astute use made 
here and on other points of legislative precedents should help to 
demonstrate that the proposed reforms will proceed on lines which 
have been tried successfully before. 

Thus the truly revolutionary proposal that damages should be 
available as an alternative to rescission is recommended on the 
analogy of Lord Cairns’ Act, 1858, which empowered Chancery to 
award damages instead of injunctions or specifie performance. 
It is this recommendation rather than the abolition of the rule in 
Seddon’s case which will determine the character of the law of 
innocent misrepresentation. Rescission, as the Report explains, 
is far too drastic a remedy to be made readily available, whether 
before or after execution of a contract, and it is therefore preferable 
that only damages should be awarded except in those cases where 
damages would not provide adequate compensation. 

Although this recommendation is expressed in terms which 
suggest that damages are to be alternative to rescission it would 
seem that in effect damages will largely replace rescission as has 
been the case with the other equitable remedies. This is clearly 
implied in the Report when discussing the effect of the recommen- 
dations.’ It is there explained that the recommendations will inci- 
dentally solve the difficulty of distinguishing damages, which at 
present cannot be awarded, and indemnities which can be awarded 
in the course of rescinding a contract. There is also little danger 
of a continuation of the present anomaly which allows rescission 
for an innocent misrepresentation although the same statement, if 
incorporated into the contract as a warranty, only gives a right to 
damages. 

2 [19052 1 Ch. 826. See Howard, ‘‘ The Rule in Seddon’s case,” p. 272 above, 


for a different view of this area of the law. 
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On the other hand, the proposed abolition of the rule forbidding 
rescission after execution would increase the risk that a buyer of 
goods might be penalised for having insisted that a representation 
be made a condition of the contract. His right to rescind for mis- 
representation would survive the execution of the contract but his 
right to reject the goods for breach of condition would determine 
upon acceptance of the goods and, if section 11 (1) (c) of the Sale 
of Goods Act were to be applied literally and in combination with 
section 18, rule 1, might never materialise at all. 

The Committee therefore suggest that the law relating to con- 
tracts for the sale of goods be amended in two respects. In the 
first place, a buyer should not be deemed to have accepted goods 
until he has had a reasonable opportunity of examining them. 
Secondly, the right to reject should be lost even in the case of 
specific goods only after acceptance. 

These suggestions are remarkable inasmuch as reform of the law 
relating to the sale of goods was not within the terms of reference 
of the Committee but rather within the terms of reference of 
another committee, deliberating at the same time, the, Molony 
Committee appointed by the Board of Trade. On the other hand, 
the Molony Committee agreed that section 11 (1) (c) was “ deeply 
unsatisfactory.” + The suggested change in the meaning of “ accep- 
tance ” would involve reversing the decision in Hardy v. Hillerns * 
which has been generally condemned; as to specific goods the 
suggested reform would involve repeal of a provision which has in 
fact remained a dead, although extremely troublesome, letter of the 
law. Hitherto section 11 (1) (c) and the rule in Seddon’s case were 
linked since the injustice of one balanced the unfairness of the 
other. It is therefore not surprising that reform of the rule in 
Seddon’s case should lead to a proposal for amendment of the Sale 
of Goods Act. 

The discussion of the Sale of Goods Act is followed by the treat- 
ment of what is described, perhaps not very happily, as ‘f another ** 
and a “ minor ” anomaly which arises when misrepresentations are 
later incorporated in the contract. In that case it is not possible 
to waive the breach of contract and complain of misrepresentation, 
although this might be the only way to secure the remedy of 
rescission. Jf the misrepresentation has become the subject-matter 
of a contractual condition, the remedies available for this condition 
are as’ valuable and potent as those for innocent misrepresentation. 
And, if the Committee’s suggestions concerning section 11 (1) (c) 
are adopted, this will hold true even in the case of contracts for 
the sale of goods. 

If the misrepresentation has become a contractual warranty the 
tight to rescind is lost and replaced by a claim for damages. To 


4 Cmnd. 1781, para. 460. 
*s [1928] 2 K.B. 490. 
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avoid this anomaly it is proposed that in this case rescission should 
be available; but as rescission will only be granted where damages 
will not provide adequate compensation, it is not likely that there 
will be many cases where rescission is given for breach of warranty 
and there is, therefore, no need to fear that rescission will become 
generally available for breach of warranties. 


I 


It might have been thought that the demand for a remedy in 
damages had been met by introducing damages in addition to, or in 
substitution for, rescission. The Report, however, recommends 
that there should be a further remedy in damages available quite 
independently of any claim for rescission. This independent right 
to damages will survive after affirmation of the contract and after 
restitution has become impossible, but it will be possible to defeat 
it by proof that the misrepresentor (or his agent, if the statement 
was made by an agent) was neither fraudulent nor negligent in 
making the statement. This independent right to damages for 
negligent misrepresentation will also be available where the con- 
tract concerns land and has been executed. 

Again the Report has been able to utilise the precedent provided 
by section 48 of the Companies Act, 1948, to tone down the revolu- 
tionary nature of a proposal which combines reversal of the normal 
burden of proof with introducing liability for negligent misrepresen- 
tation. Henceforth misrepresentations will have to be divided 
into three categories: fraudulent, negligent, and innocent. The 
proposal, as is pointed out in the Report, may well tend to make 
actions for fraud and claims for breach of collateral contracts 
obsolete. It is certainly desirable that damages for negligent mis- 
representation should be recovered as such, rather than by the 
doubtful and unreliable device of collateral contracts. On the 
other hand, whilst it is true that the distinction between bare 
representations and contractual terms will lose some of its signifi- 
cance it cannot be expected to disappear entirely. Damages will 
only be available for those misrepresentations which are made 
negligently and there does remain a real difference between what is 
said before and what is agreed in a contract. 

It is also perhaps unfortunate that the Report should contain no 
explicit recognition that the remedy for negligent misrepresenta- 
tion is a remedy in tort. Such recognition might have suggested 
that the time has come to overrule Derry v. Peek ° so as to provide 
a remedy for negligent misrepresentation even where a contract has 
not been made in consequence of the misrepresentation. 


6 (1889) 14 App.Cas. 387. . 
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Ti 


The Committee considered that their recommendations could be 
stultified by exemption clauses providing immunity for misrepre- 
sentation. The recommendation that such clauses should no longer 
be possible except in regard to misrepresentations innocent in the 
new and narrow sense is much to be welcomed as it shows willing- 
ness to tackle undesirable exemption clauses by direct prohibition 
rather than by such devious methods as have been used in the past. 

This proposal is aimed mainly at contracts of hire-purchase, and 
in particular at clauses by which finance companies seek to disclaim 
responsibility for the sales talk of car dealers. The point was also 
considered by the Molony Committee who, in the hope that the Law 
Reform Committee would provide a remedy against innocent mis- 
representors, and not wishing to isolate hire-purchase from the 
general law, refrained from making any recommendation.’ The Law 
Reform Committee considered that it would not be sufficient to 
provide hirers with a claim to damages against dealers. They have 
therefore tried to ensure that hirers should be able to proceed against 
finance companies. To this end it is proposed not only thateexemp- 
tion clauses should be ineffective to protect against liability for 
innocent misrepresentation, but also that there should be enacted a 
provision declaring that dealers are agents of finance companies, 
notwithstanding any agreement to the contrary. 

This recommendation is open to the objection that the protec- 
tion of hirers might be adequately achieved by the new remedy they 
will have against dealers. Do finance companies really deserve to 
be held responsible for statements which they have not inspired or 
authorised and which were made to advance the interests of the 
dealer rather than those of the finance company? 

Whether dealers are agents and, if so, to what extent, are ques- 
tions which seem eminently suitable to be settled by the courts 
which are still dealing with them rather than by statute. Such a 
statute would either declare the position as already established on 
the basis of rules of agency or would contradict these principles, 
if they should ultimately point to the conclusion that dealers are 
not agents, at any rate when negotiating with prospective hirers. 


J. UNGER. 


°? Para. 544. 


NOTES OF CASES 


Hair A YARD ONWARD 


SeLpom do unreserved judgments given on an interlocutory appeal 
stand out as landmarks in legal history. It may be prudent, there- 
fore, to postpone one’s assessment of the importance of the Court of 
Appeal’s decision in Punton v. Ministry of Pensions and National 
Insurance * till the substantive issues are finally determined. But 
already it seems likely that the glacier-like advance of the declara- 
tory judgment in public law has been resumed. 

Under R.S.C., Ord. 544, r. 1a, a person claiming a legal right, 
entitlement to which depends on a question of statutory construc- 
tion, may apply to a single judge by originating summons for the 
determination of the question and a declaration as to the right 
claimed. The relationship between the procedure by way of 
originatfng summons and the bringing of an action for a 
declaration under Order 25, r. 5, remains somewhat obscure, but in 
many types of situations they are undoubtedly alternative modes of 
proceeding. The applicant in the present case was a semi-skilled 
worker who had been thrown out of work as a result of a demarca- 
tion dispute between two craft unions. He was refused unemploy- 
ment benefit on the ground that he was “a person .. . directly 
interested in the trade dispute which caused the stoppage of 
work.” 3 He appealed unsuccessfully first to a local appeal tribunal 
and then to the National Insurance Commissioner. The Commis- 
sioner’s decisions are expressed to be final and are not subject to 
appeal to the courts; they may, however, be impugned before a 
Divisional Court of the Queen’s Bench Division upon an application 
for certiorari to quash for error of law on the face of the record. 
Instead of moving for certiorari the applicant took out an origina- 
ting summons in that Division, seeking a determination of the dis- 
puted point of construction in his own favour and a declaration 
that he was entitled to unemployment benefit; the summons made 
no reference to the Commissioner’s decision and was accompanied 
by affidavits setting out a version of the facts of the case conflicting 
with those found by the Commissioner. In following this course the 
applicant was presumably trying to enlarge the scope of judicial 
inquiry beyond the issues that could be raised on an application for 
certiorari. 

Master Jacob struck out the summons on the grounds that the 
proceedings were unreasonable and vexatious. The claimant was 


1 pess] 1 W.L.R. 186; also reported Ti 1 All E.R. 276. 
2 National Insurance Act, 1946, s. 18 (1). He would, however, become 
entitled to national assistance. . 
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seeking a declaration inconsistent with a binding award which had 
not been mentioned in the summons and which had been made by 
a person who would not be brought before the court. If, more- 
over, the court were to make such a declaration there would be two 
valid but conflicting decisions by two properly constituted tri- 
bunals, and the Commissioner had no power to rescind his own 
award. The court had no jurisdiction to proceed in such a 
manner. An appeal against the master’s order was dismissed by 
Melford Stevenson J., who emphasised that the applicant was 
inviting the court to perform tasks already discharged by the 
Commissioner. 

Before the Court of Appeal, counsel for the applicant refrained 
from relying on the affidavits, accepted the Commissioner’s findings 
of fact and asked only for a declaration of the meaning of the 
words ‘‘ directly interested . . . °” The court held that even as so 
amended the summons would be improperly framed, but allowed 
the appeal subject to an amendment making it clear that what was 
sought was a declaration whether the Commissioner, on the facts 
found by him, had come to a correct determination in point of law. 
Costs were awarded against the applicant. s 

That the courts had jurisdiction to make a declaration that a 
determination of the Commissioner was bad in law was conceded by 
counsel for the Ministry before the Court of Appeal. This sig- 
nificant concession (possibly made as a gesture of reasonableness 
while a number of other procedural objections were being urged) 
could not, of course, confer upon the court a jurisdiction that it 
did not already possess. Not unexpectedly, Lord Denning M.R. 
took the opportunity to reaffirm in substance views on the broad 
scope of the declaratory jurisdiction which he had expressed in a 
number of cases,* and on this occasion Upjohn L.J. was still more 
explicit. Against this background of concession and iteration 
Diplock L.J.’s cautiously worded judgment is revealing for what it 
does not say. In his lordship’s view an application to have pro- 
ceedings struck out as vexatious was not an appropriate procedure 
for examining “‘ difficult and doubtful questions of law.” But he 
would not necessarily assent, without ‘‘ further careful examina- 
tion,” to the proposition that a declaration was an alternative 
remedy wherever certiorari would lie. Its availability might depend 
on the statutory terms in which jurisdiction was conferred on the 
inferior tribunal and upon the statutory effect of its decision. In 
other words, in his view an arguable point of law had been raised 
which called for further proceedings on an amended summons. 


2 The master's reasons are not fully reported in the AU England Reports. 

4 In Lee v. Showmen's Guild of Great Britain [1962] 3 Q.B. 829 at p. 846; 
Barnard v. National Dock Labour Board [1058] 2 Q.B. at pp. 41-44; 
Taylor v. National Assistance Board [1957] P. 101 at p. 111, and Tye 
Granite Co. v. Ministry of Housing and Local Government [1968] 1 Q.B. 
554 at p. 571. See also Freedom under the Law, p. 126. 
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For an academic writer to echo doubts about the appropriate- 
ness of the declaratory judgment as a means of correcting any error 
of law committed by a statutory tribunal is to invite expressions of 
incredulity from across the Atlantic. The courts have assumed 
authority to quash by certiorari for error of law on the face of the 
record; they have rightly evolved the declaration of invalidity as an 
alternative remedy to certiorari where a tribunal has exceeded its 
jurisdiction or broken the rules of natural justice; obviously they 
ought not to refuse relief where a determination exhibiting a patent 
error of law happens to be impugned in declaratory proceedings 
instead of by certiorari. And the argument will be pressed further. 
The inability of certiorari to reach errors of law which are neither 
jurisdictional nor apparent on the record is an historical anomaly 
that can defeat the ends of justice. In declaratory proceedings the 
courts are not so firmly bound by the precedents on certiorari as to 
have lost all room for manoeuvre, and they ought therefore to assert 
jurisdiction to declare a determination invalid for latent error of 
law in an appropriate case. If this would cause the legal order to 
lose something in certainty and logical coherence (which in any 
event afe not invariably its most conspicuous features) the loss 
would be more than offset by the consequential gains. Judicial 
activism is liberalism; self-restraint is for those already stuck in the 
mud. 

There is perhaps more to be said for this method of approach 
than some of us have been willing to admit. Yet when the facts of 
the present case are examined in their context it becomes clear that 
there are other factors to be taken into account. The first is the 
much-derided factor of legislative intent, often a transparent fiction 
but occasionally a solid fact. In recent years Parliament has pro- 
vided rights of appeal to the High Court from many statutory tri- 
bunals from whose determinations no appeal previously lay. The 
omission of the National Insurance Commissioner from the list of 
tribunals whose decisions became appealable under the Tribunals 
and Inquiries Act, 1958, was not inadvertent but deliberate; the 
Franks Committee had recommended that the existing method of 
review by certiorari should not be reinforced by statute,’ and effect 
was given to this recommendation sub silentio. For the courts 
circuitously to disregard this statutory purpose through the expan- 
sion of declaratory relief beyond the range of certiorari would not 
be a very shocking thing, but one would hesitate before greeting 
such an initiative with enthusiastic applause. If the Ministry now 
feels that there ought to be a direct right of appeal on points of law 
from the Commissioner’s decisions the remedy is simple enough: 
the Lord Chancellor can extend section 9 of the Tribunals and 
Inquiries Act to those decisions by statutory instrument.’ 


5 (1957) Cmnd. 218, paras. 107, 108. 
6 Tribunals and Inquiries Act. 1958, ss. 9, 10 (3)-(6); Sched. I. 
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If an error of law was indeed perpetrated by the Commissioner 
in the Punton case it was probably apparent on the record, and the 
foregoing considerations would not be immediately relevant. But 
what kind of declaration would redress the error? The master, the 
judge in chambers and the members of the Court of Appeal all 
agreed that the applicant could not bypass the Commissioner’s 
decision by seeking a redetermination of the whole issue; this pro- 
position is conclusively established by Healey v. Minister of 
Health.” Lord Denning M.R. and Upjohn L.J., however, appear 
to have held that it would be proper for the court to redetermine 
the questions of pure law already decided by the Commissioner and 
that this would be an exercise of supervisory jurisdiction over an 
inferior tribunal. Difficulties at once emerge when one considers 
what form the court’s declaration might take. If it were to the 
effect that the words ‘ directly interested in a trade dispute °’ bore 
a legal construction other than that given to them by the Commis- 
sioner, would not the court be arrogating to itself an appellate 
rather than a supervisory jurisdiction, or even an original jurisdic- 
tion to determine a matter that was already res judicata? 8 And 
what would be the status of the Commissioner’s determfination? 
Until it was set aside it would still be binding, though erroneous; 
and, as Master Jacob pointed out, the Commissioner had no power 
to rescind it ew proprio motu. It is very doubtful whether there 
would then be any legal authority for paying out unemployment 
benefit to the claimant.® In that case it would be an empty 
declaration as far as the parties to the proceedings were concerned; 
the opinion of the court would be valuable to the Commissioner in 
future cases—and this was a test case of no inconsiderable impor- 
tance—but the courts have set their faces firmly against giving 
merely advisory opinions; the applicant could no doubt go on to 
obtain certiorari to quash, but he could have done this in the first 
place. Would the position be different if the court were to add that 
the determination was ‘‘ wrong in law ’? ? Only to the extent that 
this would ostensibly be an exercise of supervisory rather than 
appellate (or original) jurisdiction. But the force of the declaration 
would surely be no stronger and the force of the Commissioner’s 
determination no weaker until that determination had been set aside. 
What if the court were to go on to declare the determination 


7 [1955] 1 Q.B. 221. 
8 In the controversial case of Taylor v. Nap: uena P. 470 (revd. on other 
grounds [1067] P. 101; affd. [1958] A.C. ) this was held to be an 
appropriate form of proceedings; but in Re Birkenhead Corporation [1952] 
Ch. 359 (a decision not cited to the courts either ın Taylor's case or in the 
present case) it was held to be inappropriate. 
Unless it could be contended that the decision of the court gave rise to a 
‘‘relevant change of circumstances '’ within the meaning of the National 
Insurance (Determination of Claims and Questrona) Regulations, 1948, 
reg. 18 (see now 8.1. 1959 No. 1164, Sched. 8), entitling a local tribunal 
to revise the Commissioner’s decision. Otherwise the only remedy would 
° seem to be an ex gratia payment by the Minister. 


© 
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to be invalid? Assuming that this is a permissible form of 
declaration under Order 54, r. 14,” this would resolve at least some 
of the difficulties; it would avoid the Commissioner’s determination 
and would be an authentic exercise of supervisory jurisdiction., A 
declaration so framed would, however, have an unusual (though not 
a unique) effect; for nobody could possibly suggest that the Com- 
missioner’s decision was invalid prior to the declaration of inva- 
lidity, so that such a declaration would be constitutive of a new 
legal situation rather than declaratory of a pre-existing one. But 
it is difficult to see how any other form of declaration would pro- 
duce the effect that the court desired to achieve. 

There may well be particular situations where a declaration 
made under Order 25, r. 5, or Order 54a, r. la, that an order or 
decision is wrong in law may have the same practical efficacy as a 
declaration of invalidity. But imaginative generalisations about 
the powers that the courts can or should exercise in this field may 
do little to clarify or even identify the problems that exist. And 
perhaps after all a watchful eye for legislative intent, juristic logic 
and technical difficulties is not invariably symptomatic of intel- 
lectual constipation. 

S. A. DE SMITH. 


NEGLIGENCE AND FUNDAMENTAL BREACH 


OrronenNTS of the doctrine of fundamental breach of contract will 
no doubt derive considerable satisfaction from the decision of 
Sachs J. in Hollins v. J. Davy, Ltd.! The plaintiff garaged his 
motor-car at the defendants’ garage under a monthly contract 
which stated: ‘‘ Conditions for garage facilities. (A) That the 
customer relieves the company from all liability for loss of or 
damage to customer’s goods, however caused. (B) All customers 
are therefore respectfully notified that we do not accept responsi- 
bility for loss or misdelivery of, or damage to, any vehicle, acces- 
sories or other goods, whilst in our hands for any purpose, arising 
from any cause including negligence.” The contract also informed 
customers that a temporary insurance was available on payment 
of an appropriate premium to cover these risks if they were not 
already covered by the customer’s insurance policy. The plaintiff 
or his wife invariably collected the car from the garage in person, 
except that on one or two occasions the defendants had been asked 
to arrange for a driver, and the car was then driven away by the 
driver in the presence of the plaintiff or his wife. One day, 


10 There is no sound reason why ıt should not be. Even if Rigden v. Whitstable 
U.D.O. [1959] Ch. 422 was correctly decided (cf. Zamir, The Declaratory 
Judgment (1962), pp. 25-26, 246) the case is readily distinguishable. 

11 Zamir, op. oit., pp. 167-158. Compare de Smith, Judicial Remew of 
Administrative Action (1959), p. 408. 

1 [1968] 2 W.L.R. 201. 
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however, a man who had been previously employed by the plaintiff 
for a short period called at the garage and represented to one of 
the garage attendants that he had the plaintiffs authority to 
collect the car. He was allowed to take it away, and the car was 
lost. i 

The plaintiff (or rather his insurers) claimed damages from 
the defendants alternatively for wrongful detention of the car, for 
conversion, and for breach of the garaging contract. It was 
conceded by the defendants that the garage attendant had been 
negligent, but it was in no way suggested that he was a party 
to the theft. The defendants relied on the exemption clauses. 
The question at issue was therefore whether the plaintiff could 
establish a fundamental breach of contract when the “ loss or 
misdelivery ° was occasioned by an honest, though negligent, 
error on the part of the garage attendant, and not by a deliberate 
disregard of the contractual obligations. 

Relying on dicta of Lord Denning in Sze Hai Tong Bank, Ltd. 
v. Rambler Cycle Co., Ltd.* and of Sir Wilfrid Greene M.R. in 
Ashby v. Tolhurst,® Sachs J. held that the breach must be wilful 
or deliberate in order to constitute a fundamental breach of con- 
tract. But the defendants, he concluded, were not guilty of any 
such breach: ‘‘ It is my view that where a person is when doing 
an act honestly intending to do his best to carry out the intent 
of the contract and that act is one which, if his beliefs were true, 
would be proper under the contract, he cannot, merely because 
he has been deceived into that action, be said to be deliberately 
breaking the contract in question.” The learned judge was 
fortified in this conclusion by his finding that a reasonable man, 
reading the word ‘‘ misdelivery ” in the contract, would interpret 
it as referring to any delivery made in error to the wrong person 
or to a wrong place, but would exclude from its meaning deliveries 
to a wrong person or a wrong place made deliberately. 

It has been pointed out by Mr. Grunfeld in (1961) 24 M.L.R. 74 
that the doctrine of fundamental breach constitutes a new “‘ area of 
judicial discretion ” in the law of contract. This assertion is fully 
borne out by the reasoning in the present case. Sachs J. 
approached the problem of the effect of an honest mistake by look- 
ing at the manner in which the contract had been broken, and it 
was then clearly relevant that there had only been an inadvertent, 
and not a deliberate or reckless, disregard of the contract. But the 
learned judge could have approached the problem by asking what 
was the fundamental obligation of the agreement. It would then 
have been no more possible to excuse the defendants for an honest 
mistake in delivering the bailed goods to the wrong person than it 


2 [1959] A.C. 576 at pp. 588, 589. 

8 Figs 2 K.B. %42 at p. 258. Contrast Grunfeld (1961) 24 M.L.R. 62 at 
p. 68n., who nghtly queries whether this case 1s out of line with the post-war 
development. 
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would be to excuse a seller of goods from liability for delivering 
beans in an honest mistake for peas. For what is the fundamental 
obligation—the “‘ core ”—of a contract of bailment ? Is it not to 
receive the goods, to deal with them in the manner designated by the 
contract,* and to redeliver them to the bailor, or to a person 
authorised by him, on demand? If the contract is looked at in 
this light, it is scarcely possible for the bailee to exclude liability 
for misdelivery. Redelivery to the bailor is of the essence of the 
contract; it is part of the hard core of the obligation. 

It would therefore seem that a different result may be reached 
by treating a problem as one of ‘‘ fundamental breach ”, i.e., reckless 
or wilful misconduct, and by treating it as the breach of a “ fund- 
amental term ”, i.e., ‘‘ something which underlies the whole contract 
so that, if it is not complied with, the performance becomes some- 
thing totally different from that which the contract contemplates.” * 
The former approach has now been adopted in cases of bailment; 
the latter in cases of the sale and hire-purchase of goods. 

It could also be argued that in this case the exempting 
provisions formed part of the primary obligation, and that the 
main purpose of the contract was thereby changed.’ The state- 
ments as to temporary insurance, as Sachs J. pointed out, 
resembled to some extent provisions in a contract of carriage 
where the consignor has the option of sending the goods at owner’s 
or carrier’s risk. But this line of reasoning did not form the basis 
of the decision, although it could undoubtedly provide a further 
opportunity for judicial discretion. 

Nevertheless, the case can in no way be cited as an authority 
for the proposition that an honest error can never constitute a 
fundamental breach of contract. The learned judge expressly 
states that the exemption is only effective where the party at fault 
does the act “ intending to carry out the contract ’? and the act 
is one “ which, if his beliefs were true, would be proper to the 
contract.” If, for example, in a contract for the bailment of a 
motor-car, an exemption clause purported to exclude all liability 
on the part of the bailee for the goods bailed, he would still be 
liable if, by an honest mistake, he sold the vehicle or sent it off to 
the breaker’s yard. Mere negligence is no defence when acts 
fall outside the purview of the contract altogether. 


A. G. GUEST. 


4 Inlley v. Doubleday (1881) 7 Q.B.D. 510; Gibaud v. G.E. Ry. [1921] 2 
K.B. 426; Daves v. Collins [1945] 1 All E.R. 247; Woolf v. Collis Removal 
Service [1948] 1 K.B. 11. 

5 Smeaton Hanscomb dé Co., Ltd. v. Sassoon I. Getty, Son £ Co. (No. 1) [1953] 
1 W.L.R. 1468, at p. 1470, per Devlin J. 

6 See Grunfeld (1961) 24 M.L.R. 62 at p. 78; Guest (1961) 77 L.Q.R. 98 at 
p. 110. t 
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BasTARDY ORDERS AND THE CONFLICT OF Laws 


Ir is hopefully—and with a nice sympathy for the lay magistracy— 
stated in Dicey’s Conflict of Laws + that ‘‘ since jurisdiction to make 
affiliation orders was and is entrusted to the coutts of summary 
jurisdiction, it was desirable to exclude intricate questions of the 
conflict of laws from their consideration.” A perusal of the 
decision of the Divisional Court of the Queen’s Bench Division in 
Buckeridge v. Hall? will certainly cause the reader to wonder 
what questions of the conflict of laws, whether intricate or not, 
are capable of bedevilling the lay bench. 

In that case, the complainant, a British subject and a citizen 
of the United Kingdom and Colonies, relying on sections 1 and 
8 (1) of the Affiliation Proceedings Act, 1957,* sought an affiliation 
order against the respondent. Quarter sessions had found the latter 
to be the father of the complainant’s boy, born in Edmonton, 
Middlesex, in October 1961. The child had subsequently been sent 
to Jamaica as the complainant could not afford to maintain him 
in England. The difficulty surrounding the case lay in the fact 
that the complainant, though resident in England at all material 
times, had never acquired a domicile of choice in England, At 
the time of the child’s birth she still possessed her Jamaican domi- 
cile of origin. This factor led both the magistrate at first instance 
and quarter sessions on appeal to refuse an order. The simple 
question confronting the High Court was therefore: is there juris- 
diction to make an affiliation order if the child is born in England 
to a mother resident, but not domiciled, in England at the date 
of the child’s birth—assuming, of course, that the father is also 
amenable to the jurisdiction? 

Salmon J. (who delivered the judgment of the court) observed 
very truthfully that there was nothing in the language of the 
1957 Act to suggest that a mother’s foreign domicile should have 
any significance in cases where she was resident in England and 
the child was born there. ‘* It seems to me,” he added, “ that 
the statute is concerned more with residence than with domicile.” + 
He also considered that there was no reason on principle for 
denying a mother in the position of the present complainant the 
right of applying for an order under the Act.’ 


1 7th ed., 1958, p. 405. 

2 [1968] 2 W.L.R. 854 (Lord Parker C.J., Salmon and Winn JJ.). 

3 The sections read as follows: s. 1: ‘A single woman who 18 with child, 
or who has been delivered of an ulegitimate child, may apply by complaint 
to & justice of the peace for a summons to be served on the man alleged 
by 2 to be the father of the child.’ 

8 (1): “A complaint under s. 1 of this Act—(a) shall not be made 
ene to a justice of the peace acting for the ae sessions area (within 
me meaning of the eee Courts Act, 1962) ın which the mother of 

the child resides, . . 
4 [1968] 2 W.L.R. at p. 356. 
* o Ibid. 
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Although this might reasonably be thought to be sufficient to 
dispose of the case in the complainant’s favour, it was necessary 
for the court to examine certain authorities put forward by counsel 
for the respondent. The two main ones were R. v. Blane ° and 
R. v. Humphreys, ex p. Ward.” In the former case, the bastard 
child had, as in the present case, been born to a mother with 
a foreign domicile at the Wate of the child’s birth. It appears 
that she had been residing in England until shortly before the 
child’s birth, which took place in France, and that she had never 
lost her French domicile of origin. In the case under review, the 
distinguishing factor is that the child was born in England. The 
main reason for the unanimous refusal of Lord Denman C.J., 
Erle and Coleridge JJ. in the Blane case to make an order was that, 
even if the child was born illegitimate according to French law, 
the English bastardy statutes contemplated only the case of 
the bastard child born in England.® Coleridge J. added a sub- 
sidiary reason for refusing jurisdiction, viz., that the very necessity 
for referring to some foreign law in order to ascertain the legitimacy 
of the child ought to bar the applicant, since the court could not 
be expected to traverse “ an immense field of i inquiry . . . respect- 
ing the status of children according to the different laws of 
different countries.” ? 

Perennially difficult to reconcile with this decision is the Ward 
case: here the bastard child had been born in New South Wales 
to a mother domiciled in England at the time of the conception 
and birth of the child. Shortly after the birth, the mother resumed 
her ordinary residence in England and there proceeded against 
the putative father. It was urged on the latter’s behalf that, 
the child having been born out of England, R. v. Blane entitled 
the court to refuse jurisdiction. This view commended itself to 
Avory J., but Bankes and Lush JJ. appear to have been wiling 
to take a more humanitarian approach than the judges in the 
Blane case, or, perhaps, a different outlook on the policy of the 
bastardy legislation.!®? Possibly they merely felt it right not to 
close the doors of the court on the situation before them. At any 
rate, they decided that the fact that a bastard child was born abroad 
to parents domiciled and resident in England did not bar an 
affiliation suit in England, inasmuch as there would be no need 


o (1849) 18 Q.B. 769. 

7 [1914] 8 K.B. 1287 (D.C.). 

8 Bee (1849) 18 Q.B. at pp. 772, 774 and 778 respectively. 
® At p. 778. 

10 Both took the case of the single woman, domiciled and resident in England, 
who, to hide her shame, goes to France or Scotland for her confinement, 
comes straight back to England after the birth and then takes out a bastard 
summons against the putative father, also domiciled and resident in England. 
Both juägee (at pp. faio. 1243) considered that an affiliation order should 
be made in those circumstances and took the view that the case before 
them was essentially the same. 
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for the court to consider any law other than English law in 
determining the child’s status." 

Salmon J. acknowledged ‘that the problem whether Blane was 
correctly decided and, if so, whether it could be reconciled with 
the Ward case was still open, but he considered that no authority 
required the court to hold that the foreign domicile of a mother 
resident in England could oust the court’s jurisdiction to make an 
affiliation order in respect of a child born to her in England.” 
Their lordships therefore agreed that the magistrates’ court had 
jurisdiction to entertain the complainant’s application. 

It had also been contended for the respondent that it was a 
condition precedent to the making of the complaint that the 
child was illegitimate, that this was a matter of status to be 
determined by the law of the complainant’s Jamaican domicile, 
that the court had to be satisfied that the child was illegitimate 
by that law and that there was no evidence that this was the case. 
Counsel for the complainant argued that the 1957 Act was not 
concerned with status and that the word “‘ illegitimate ” in section 
1 meant illegitimate according to English law, inasmuch as the 
object of the Act was to prevent the child’s becoming a burden on 
public funds. Unfortunately, no final views were expressed upon 
this: Salmon J. assumed in the respondent’s favour that the Act 
was concerned with the child’s status and concluded the matter 
by holding that the child was undoubtedly illegitimate in English 
law and must, there being no evidence to the contrary, be pre- 
sumed to be a bastard according to Jamaican law also.* 

It is, of course, impossible to cavil at the social justice of this 
decision, but it must at the same time be remembered that the 
court excused itself through the medium of the presumption 


11 Cf. O'Dea v. Tetau [1051] 1 K.B. 184 (D.C.) m which ıt was held that 
an affiliation order could not be made in respect of a bastard child born 
in Hamburg to a German woman domiciled and resident in Germany at 
the time. At p. 189, Donovan J. expressed his agreement with what 18 
stated in note 10, supra. ‘This case was followed in R. v. Wilson, ex p. 
Periera [19589] 1 Q.B. 69 (D.C.), where, notwithstanding the passing of 
s. 27 (2) of the Maintenance Orders Act, 1960, ıt was held that there was 
no jurisdiction to make an affiliation order ın respect of a bastard child 
born in Gibraltar to a mother domiciled and resident in Gibraltar at the 
time of its birth. It will be noted that s. 2 (1) (c) of the 1957 Act does not 
remedy the plight of the complainants in the above cases. 

12 [1968] 2 W.L.R. at pp. 857, 358. Blane may be thought to be the more 
supportable of the two if the object of the Act is still at bottom thought to 
be the relief of an English parish, or, to put it in more modern terms, the 
relief of the local ratepayers. On the other hand, ıf the object of the legisla- 
tion may now properly be regarded as being to prevent the child's becoming 
a burden on the country’s taxpayers as opposed to the mere ratepayers, 
the Ward case 18 not quite eo msupportable as ıt may at first sight seem. 
If facts such as those in the Blane case were to arise again, the woman 
would be well advised to resort to an English magistrates’ court before 
leaving the country for her confinement, as envisaged by s. 8 (1) of the 
1057 Act. 

18 [1963] 2 W.L.R. at pp. 868-859. The unrealty engendered in applying 
this presumption in cases concerned with status is to be seen in De Reneville 
v. De Reneorlle [1948] P. 100 (C.A.), the case on which Salmon J. relied. 
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from embarking on a voyage of discovery as to the law of Jamaica. 
As far as one can see from the report, the complainant was a 
“ single woman ” within section 1 of the Act in the sense that she 
was an unmarried person. But the situation could have been 
far more complicated: it is not hard to envisage facts which might 
have required the court to consider whether it must decide her 
single status by reference to English or Jamaican conflict of laws 
rules—a task for which the High Court is better equipped than 
a lay magistrates’ court. It is fortunate, too, perhaps, that no 
court has yet been asked to make an order in respect of a child 
who is by English standards illegitimate but is regarded by the 
law of his mother’s domicile at the date of his birth as neither 
legitimate nor illegitimate because it does not draw such a distinc- 
tion. Had such difficulties as these been present to the mind of the 
court in this case, it might well have been excused for falling back 
on the secondary reasoning of Coleridge J. and denying 
jurisdiction altogether. 
P. R. H. Wess. 


CONVERSION BY A COLLECTING BANKER 


THE decision of the Court of Appeal in Orbit Mining and Trading 
Co., Lid. v. Westminster Bank, Ltd.1 may at first sight seem to 
have ended the unfavourable trend, evidenced in a series of cases 
over many years, which had reduced almost to nothing the protec- 
tion afforded by statute to a collecting banker. That protection, pro- 
vided before October 17, 1957, by section 82 of the Bills of 
Exchange Act, 1882, and section 17 of the Revenue Act, 1888, and 
subsequently by section 4 of the Cheques Act, 1957, can today 
as always be pleaded only where the banker can show that he 
receives payment of the cheque or other order for payment 
without negligence—which meant more than appeared, for the 
negligence could arise before there was any question of collection 
and attach itself later, as where the banker had failed to take up 
references on the opening of the account for which the cheque 
was later collected. The most serious head of negligence was 
failure to observe a fiduciary relationship between the drawer or 
payee of the instrument and the person for whom collection was 
undertaken; or, if it was observed, either neglect to make due 


14 Presumably, by English conflict rules, the Shaw children in Shaw v. Gould 
(1868) L.R. 8 H.L. 55, were born to a ‘‘ single woman." 
Would one, assuming that the son in question in Re Brschoffsherm [1948] 
Ch. 79, had been born in England, and that the facts were otherwise the 
same, have tested his legitimate status for the purpose of possible bastardy 
proceedings by reference to English or New York conflict rules? Cf. s. 2 (2) 
of the 1957 Act, which appears to cover only a Pugh v. Pugh ([1951] P. 482) 
situation so far as the conflict of laws aspect of the matter goes and thus 
precludes any apportion of foreign conflict rules. 
1 [1962] 3 W.L.R. 1256. 
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inquiry into the circumstances in which the customer obtained 
the cheque or being satisfied with an inadequate explanation. 

Over the years the courts have given an interpretation to the 
term ‘‘negligence’’ which has borne more and more onerously 
on the collecting banker, so that it could hardly have been antici- 
pated that the future would bring any relaxation. And while the 
present decision may be hailed as a welcome relief from the 
rigidity with which the courts have for so long judged the actions 
of collecting bankers, it does not disclose any profound change in 
the law, for the facts seemed not to suggest negligence—though 
MacKenna J. thought that they did. At the same time, it may 
be said that the judgments in the Court of Appeal point to a more 
realistic attitude, though one expressed in terms which were not 
sufficiently definite for much to be deduced from them. 

The facts were simple. The plaintiff company had two direc- 
tors, Woolf and Epstein, the signatures of both being necessary for 
an effective mandate to the company’s bankers. Woolf occasionally 
went abroad, leaving the affairs of the company in the hands of his 
co-director. He also left with him signed cheques on the Midland 
Bank, which Epstein proceeded to sign and indorse, after making 
them payable to “‘ cash,” and to pay into his private account with 
the Westminster Bank. Two of the cheques were issued before the 
passing of the Cheques Act and one after; in all three Epstein’s 
signature, both as drawer and indorser, was illegible. The issues 
before the courts were: (a) were the instruments cheques; (b) if 
not, did they fall within section 17 of the Revenue Act, 1888, and 
section 4 (2) (b) of the Cheques Act, 1957; (c) if they did, was the 
bank entitled to the protection, having acted without negligence; 
and (d) if it was not, had it any other defence? Section 17 of the 
Revenue Act, 1888, extended the crossed cheques sections of the 
Bills of Exchange Act, 1882, to orders on a banker other than bills 
of exchange. 

Both courts held that the instruments were not cheques, for 
which view there is ample authority, but that they came within the 
Revenue Act and Cheques Act respectively. To this point I return 
later. 

On the subject of negligence, while one of the signatories to the 
cheques was the person for whom they were collected, this fact was 
not obvious for the signatures were not legible and it was too much, 
as was said by Harman L.J., to say that 


“it was the cashier’s duty to scrutinise the signatures of the 
drawers and so ascertain that it was his customer who was one 
of them, thus establishing the ete unless he was put on 
inquiry by some other fact. 


Sellers L.J. said that 


“ The bank did not know and it could not be said that it was 
+ negligent not to have known of Orbit or that Epstein was a 
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director of that company. When, therefore, the three cheques 
were separately paid in for collection by the customer Epstein 
there was nothing to arouse suspicion or caution in the bank 
outside the document itself.’’ 


And, further, 


“*, . . it seems to me too harsh a view or too high a standard of 


care to hold that the bank did not act without negligence. ... 
If the standard required goes beyond reasonable precautions in 
the interests of the true owners of instruments which may, it 
must be admitted, be so readily converted where dishonesty 
holds sway and be passed into a bank without title and goes to 
a standard which safeguards any fraud from being overlooked, 
it leaves a bank no remedy for conversion.”’ 


To these views must be added the following, also from Harman 
L.J.: 


“ I must say it seems to me to be a quite impossible obligation 
to put on the cashiers of a collecting bank to scrutinise the 
signatures of the drawers of incoming cheques, more especially 
the signatures to cheques of a limited company. Hundreds of 
these come in every day ” 


and he went on to dissociate himself from the majority decision of 
the House of Lords in the Savory case ? that the 


“ bank had acted with negligence in not inquiring, when two 
accounts were opened, as to the employers of the customer. 
This seems to me a hard doctrine.” 


The evidence, as indicated in the report, did not point to knowledge 
by the bench that Epstein was connected with Orbit. 

These views are much more rational than some which have been 
expressed in the past. Incidentally, Harman L.J. referred to a 
comment of Lord Dunedin’s in the Privy Council when considering 
an Australian appeal—Commissioners of State Savings Bank v. 
Permewan, Wright & Co.2 The Chief Justice had there suggested 
that the care to be taken was not less than a man invited to 
purchase or cash a cheque for himself might reasonably be expected 
to take. Lord Dunedin’s comment was that the standard must be 
that derived from the ordinary practice of bankers, not of indi- 
viduals. This does not really take the matter very far, because the 
standard of the ordinary practice of bankers, even if it is possible 
to establish it, has certainly been progressively stiffened as a result 
of the decisions; and may, accordingly, be unreasonably high. 

In reaching their conclusion the court dismissed arguments 
which lent support to the plea of negligence. They held, on the 
evidence, that it was not a matter for suspicion that an individual 
should pay into his account a crossed cheque drawn by a company 


2 [1983] A.C. 201. 
3 (1916) 19 C.L.R. 457. 
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in favour of ‘* cash ’’; that the size of the second cheque collected 
was not such as, in relation to the account, should have excited 
suspicion; that failure to comply with the instructions laid down 
by banks for their staffs was not in itself negligence, though that 
fact was to be taken into account with any other factor which 
might point to negligence. On the contrary, a statement by Sellers 
L.J. seems to indicate the possibility of allowance being made for 
contributory negligence on the part of the plaintiff. He said: 


“ It is clear in this case that if Woolf had not filled in blank 
forms and disobeyed the requirements of Orbit’s bank and had 
shown ordinary diligence in supervising what had happened to 
the cheques he had irregularly signed, these frauds would have 
been rendered at least more difficult and would probably never 
have arisen. It seems one-sided to blame the bank. Honest 
trading requires vigilance and proper conduct on the part of all 
involved.” 


The learned judge was not expressly considering contributory 
negligence and did not enlarge on the point; he seems deliberately 
to have left it open. Harman L.J. found that the facts did not 
give rise to estoppel ‘* which, in this kind of case, must rest on a 
representation and involves some duty existing between the parties. 
Here there was no such duty.” It would seem that, while denying 
that the bank had any rights in this respect, the court were relieved 
that on other grounds they could find for the bank. The decision, 
while pleasant, cannot be said to have established new law, so far 
as concerns the crucial test of negligence. For, on the facts as 
stated, the decision could hardly have been otherwise. Yet on the 
question of protection under section 17 (now section 4 of the 
Cheques Act, 1957) the matter is perhaps not so clear. 

Both courts questioned the statement in Paget’s Law of Bank- 
ing to the effect that instruments payable to “‘ cash —* do not 
come within any of the other statutes which afford protection to 
the paying or collecting banker,” + and both stressed the fact that 
no reason for it is given. Paget was dealing with the nature of the 
instrument, with the question whether, as was said later in North 
and South Insurance Corporation, Ltd. v. National Provincial 
Bank, Ltd., the direction to pay cash means, “‘ by necessary 
implication, to pay it to the bearer of the document.” Paget 
refused to accept that such an instrument was necessarily payable 
to bearer, it being neither negotiable nor transferable. It would 
follow—as he may well have thought—that no one could sue the 
drawer on the instrument; that the protection was for the benefit 
of the true owner who, in such a case, could only be the drawer and 
he did not need it; that, accordingly, section 17 applied only to 
instruments which were not cheques but which, by virtue of the 


4 6th ed., 1961, p. 188. 
+5 [1986] 1 K.B. 828. 
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section itself, were regarded for the purposes of the crossed cheques 
sections of the Bills of Exchange Act, 1882, as transferable by the 
normal means—that is to say, by delivery after indorsement by 
the payee either in blank or specially. 

It is submitted that the words of section 17: ‘* intended to 
enable any person or body corporate to obtain payment ” (in the 
Cheques Act, ‘‘ a person ”) referred to any person other than the 
drawer himself, though this is not what Harman L.J. thought, for 
he said: 

** As to section 4 (2) (b), this is clearly a document intended to 
enable a person to obtain payment of the sum mentioned in 
the document. ‘ Person °’ here means any person and does not 
require a named person. Therefore, ‘ cash’ is good enough.” 


With respect, only if the instrument were payable to “ bearer ” can 
“person” not require a named person. “‘Cash”’ as a payee was not 
within the contemplation of the legislature in 1888 and cannot be a 
person; nor is there any means, other than assignment, by which such 
an instrument can be transferred. An equitable assignment the instru- 
ment might ordinarily be, but this would involve intention on the 
part of the drawer that the instrument should be transferred. But 
the learned Lord Justice went on to say that “‘ It is not legitimate 
to inquire into the mind of the creator of the document,” yet 
only by doing so could the court give effect to the section in the 
way they did. Section 17 of the Revenue Act enlarged the scope 
of the crossed cheques sections of the Bills of Exchange Act to 
include instruments which were not transferable; section 6 of the 
Cheques -Act enacts that the Act is to be construed as one with 
the parent statute and it would be reasonable to think that what 
the parent statute deemed to be a person would apply equally 
in the Cheques Act—i.e., that ‘‘ person’? includes any body of 
persons whether incorporated or not, but not an impersonal payee. 

The simple question is whether ‘‘ any person ” or ‘‘ a person ” 
within the meaning of section 17 and section 4 respectively includes 
the drawer, not whether it includes “‘ cash,” and that question must 
surely be answered in the negative; the former question also. 


Maurice Mecran. 


APPEALS FROM OVERSEAS TO THE Privy CoUNCIL 


From time to time in recent years adverse comment has been made 
on the extent to which English practitioners and courts neglect the 
contribution which academic writers make to the development of 
the law. Thus Professor Gower, referring to the decision of the 
Court of Appeal in Ashdown v. Samuel Williams § Sons, Ltd., 
has said: ‘f Some time before the appeal was argued the decision in 


1 [1956] 2 Q.B. 880. ; 
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the court of first instance had been the subject of lengthy notes, by 
Professor Goodhart in the Law Quarterly Review, and in this 
Review. Neither note was cited and plaintiff’s counsel was not 
even aware of them. This would not occur, I believe, elsewhere in 
the civilised world. In some of the Dominions, for example, the 
notes would have been referred to and replied to in the judgments 
themselves.” 2? More recently Dr. Glanville Williams has pointed 
out: ‘* Opinions of the Supreme Court of the United States make 
frequently explicit reference to the contributions of the Professors 
of Law, of whom in the United States there is an extremely large 
number, and treat their views with respect. ... The practice is a 
reflection of the fact that the Supreme Court Bench includes lively 
and knowledgeable men, who take a pride in keeping abreast of the 
thought of their day and who are made even more knowledgeable 
by their clerks, young men with star degrees from leading Law 
Schools whose job it is to see that they miss nothing.” ° 

The attitude of practitioners and the courts to decisions in other 
jurisdictions is largely open to the same criticism. The purpose of 
this note is to suggest that this is particularly unfortunate in the 
case of the Privy Council, especially at a time when many terri- 
tories are obtaining independence and the question arises as to 
whether an appeal to that tribunal should be retained or not. The 
immediate occasion for writing is the advice tendered by the Board 
in two cases decided within a fortnight of each other last 
November. 

The income tax legislation of many territories in the Common- 
wealth is based, not on the English Acts, but on a model code. 
The deductions to be allowed in ascertaining chargeable income in 
these systems are not said to be those *‘ expended for the purposes 
of the trade ” as in the rules applicable to Cases I and I of Sche- 
dule D (now section 187 of the Income Tax Act, 1952). Different 
forms are found, for example, ‘‘ for the purpose of earning the 
income ” (Canada), ‘‘ incurred in the production of his income ” 
(New South Wales), “‘ incurred in gaining or producing the assess- 
able income ” (Australia), “‘ incurred in the Union in the produc- 
tion of the income ” (South Africa), ‘ for the purpose of earning 
such profits or gains ’? (India), ‘* incurred in the production of the 
income ” (British Guiana). These different forms all seem to con- 
tain the same idea as the words used in the Income Tax Ordinance 
of Ceylon, ‘f for the purpose of producing the income,” which fell 
to be considered by the Privy Council in I.R.C. v. Appuhamy.* 
They have been considered at length by the courts of the jurisdic- 
tions referred to above. Indeed, in B.G. Lithographic Co., Ltd. v. 
C.I.R.,° Luckhoo J. discussed twenty-five such authorities. In 


2 (1957) 20 M.L.R. 181 at p. 188. 

3 (1960) 28 M.L B. G06 at be 612. 

4 [1963] 1 All E.R. 69. 
959) 1 W.LR. 241. 
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Appuhamy’s case, the Judicial Committee referred to only two, 
Morgan v. Tate & Lyle, Ltd.,® decided by the House of Lords on 
the English Act, and a previous decision of its own, Ward & Co., 
Lid. v. Taxes Commissioner.” In both these cases it was accepted § 
that the different words used in England necessarily produce a 
different effect, but in neither was any criterion provided to 
determine what this different effect is. 

Thorsen P., on the other hand, has concluded °: “ The result is 
that the law as to deductibility of an expenditure such as that 
sought to be deducted by the appellant is the same under section 
6 (a) as that under the corresponding sections of the English, Aus- 
tralian and South African Acts.” The very forceful argument with 
which he supported this view does not yet appear to have been put 
in an English court. He said: 


“ Even apart from the decisions it is a reasonable interpretation 
of section 6 (a) that it should be so, even although there are 
some differences in language. It is obvious that the words ‘ for 
the purpose of earning the income ’ in section 6 (a) as applied 
to disbursements or expenses, cannot be construed literally, for 
thetlaying out or expending of disbursements or expenses can- 
not by itself ever accomplish the purpose of earning the 
income. As Watermeyer A.J.P. pointed out in Port Elizabeth 
Electric Tramway Co., Ltd. v. Inland Revenue Comrs. (1985) 
8 S.A. Tax Cases 18, income is earned not by the making of 
expenditures but by various operations and transactions in 
which the taxpayer has been engaged or the services he has 
rendered in the course of which expenditures may have been 
made. These are the disbursements or expenses referred to in 
section 6 (a), namely, those that are laid out or expended as 
part of the operations, transactions or services by which the 
taxpayer earned the income. They are properly, therefore, 
described as disbursements or expenses laid out or expended as 
part of the process of earning the income. This means that the 
deductibility of a particular item of expenditure is not to be 
determined by isolating it. It must be looked at in the light of 
its connection with the operation, transaction or service in 
respect of which it was made so that it may be decided whether 
it was made not only in the course of earning the income but as 
part of the process of doing so.’? 1° 


It is, however, fair to say that Viscount Radcliffe in the Appuhamy 
case made it clear ** “ that their lordships express no view one way 
or the other whether this case ought to be decided differently if it 
arose under the latter system ” (i.e., under the English statutory 


a [1955] A.C. 21. 

7 [1928] A.C. 145. 

8 Bave by Lord Keith in his dissenting speech in the former; [1965] A.C. 
21 at p. TL 

8 Impenni Ou, Ltd. v. M.N.R. rome 1 D.L.R. 805 at p. 872, a decision 
on the Income War Tax Act, 1927 (Canada). 

10 Ibid. pp. 872, 873. 

11 [1963] 1 All B.R. 69 at p. 72 et seq. s 
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provisions). This conclusion, nevertheless, is disappointing to those 
overseas territories which are anxiously awaiting authoritative 
guidance in a matter constantly arising in everyday life, and who, it 
is hoped, will wish to retain the ultimate appeal to the Privy 
Council. 

The other decision, Premchand Nathu & Co., Ltd. v. Land 
Officer,** has very interesting jurisprudential implications. The 
Board had to consider the nature of a “ right of occupancy ” which 
the Governor has power, under the Tanganyika Land Ordinance, 
1928, to grant for periods not exceeding ninety-nine years. Unaided 
by authority their lordships briefly decided that such a grant did 
not constitute a lease: ‘* In their lordships’ opinion the intention of 
the Land Ordinance was to establish an entirely new interest in 
land, similar to leases in some respects but different in others. They 
think that the Act was intended to be a complete code regulating 
the respective rights of the Crown and the occupier.” 1° Presum- 
ably the occupier had possession, and therefore an estate in the 
land, but unfortunately no indication is given of what incidents are 
to attach in the cases which the Act must inevitably have failed to 
cover. Licences of occupancy for definite periods are knoWn also 
in Australia, but their lordships’ attention does not appear to have 
been drawn to their previous decision in O’Keefe v. Malone * in 
which they considered the nature of those licences. Nor was any 
reference made to the very full judgments of the Federal Supreme 
Court in Att.-Gen for British Guiana v. McDoom, where the 
nature of a licence to occupy during Her Majesty’s pleasure in 
British Guiana was considered at length. 

The conclusion cannot, perhaps, be better expressed than in the 
words of Dr. Megarry: ‘* Surely this is very much to be regretted. 
It cannot be right to allow an English judge to decide a point of law 
one way in ignorance of the fact that, say, the High Court of Aus- 
tralia or the Supreme Court of Canada has recently decided just the 
opposite. What, for example, will the defeated litigant think when 
a year or two later some article in a legal periodical points this out? 
Put at the lowest, such decisions at the very least crystallise the 
point of law involved, and give a point of departure. Australian 
and New Zealand decisions in particular are usually mines of infor- 
mation, in the sense that quite apart from the process of reasoning 
displayed in the judgment, the report is likely to have collected 
together references to all the English and other common law 
authorities bearing on the point. To English counsel, the industry 
of his-brethren at the various Australian and New Zealand Bars is 
indeed a matter of awe. If a brash generalisation is permissible, it 


12 [1968] 2 W.L.R. 99. 
18 Ibid. p. 106. 

14 [1903] A.C. 865. 

fs (1960) 2 WIR. 878. 
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could be said that English judgments tend to be stronger on prin- 
ciple and reasoning than they are exhaustive of the authorities, 
whereas Commonwealth judgments devote more space to the 
authorities. On this footing, what could be more admirable than a 
marriage of the two? ” 18 

J. H. S. Exxzorr, 


DAMAGES, COLLATERAL BENEFITS AND PRECEDENT 


Browning v. War Office 1 is an important case on the assessment of 
damages and also provides an outstandingly clear example of how 
judges use the rules of precedent to assist them in reaching the 
results they desire. 

The plaintiff, a United States Air Force serviceman, was injured 
in a motor accident for which the defendants were responsible. He 
was discharged as a result of his injuries and became entitled to a 
veteran’s benefit. This was a disability pension, amounting to 
nearly half his previous pay, which the plaintiff was entitled to 
under United States legislation, and it could not be withheld or 
reduced in any circumstances. The plaintiff's pecuniary loss in 
respect of future earnings was assessed at £25,111, but the defen- 
dants claimed that the value of the disability pension should be 
deducted from this sum, thus reducing this head of damage by 
£18,000 to £7,111. 

By a majority decision? the Court of Appeal held that the 
disability pension must be brought into account, and the plaintiff 
was only entitled to the lower sum. 

The fundamental principle behind the decision was that 
reaffirmed by the House of Lords in British Transport Commission 
v. Gourley *: damages in the law of torts are based on compensa- 
tion and not punishment. The plaintiff should not be able to 
recover damages from the defendant so as to place himself in a 
better position financially than before the accident. To emphasise 
that the primary object of the law of torts is restitution and not 
retribution, Diplock L.J. refused to describe the defendant by the 
“ emotive ”? labels of ‘“ wrongdoer ’? or even “ tortfeasor.” No 
doubt this attitude is too sensitive, but the learned judge went on 
to refer to the realities of life: “<. . . in the great majority of cases 
the damages awarded are in fact paid by an insurance company, 
and if damages are to be punitive, the punishment will be inflicted, 
not upon the defendant but upon his insurance company, which, if 
it is to remain in business, will recoup the amount awarded against 
the defendant from the premium income obtained from its general 


18 Lawyer and Littgant in England (1962), pp. 162-168. 

1 [1968] 2 W.L.R. 52; [1962] 3 All E.R. 1089 (C.A.). 

2 Lord Denning M.R. and Diplock L.J.; Donovan L.J. dissenting. 

8 [1956] A.C. 185. i 


816 THE MODERN LAW REVIEW Vor. 26 


body of policy holders—the whipping boys of the twentieth 
century.” 4 

The principle of simple compensation, however, is not the com- 
plete answer when the plaintiff receives collateral benefits. In many 
cases he is entitled to full damages from the defendant without 
taking into account these benefits. This has legislative recognition, 
for example, in the Fatal Accidents Acts, 1846 to 1959, where 
insurance moneys, benefits and pensions are ignored when awarding 
compensation to dependants of the deceased victim; and the courts, 
too, have recognised this, for example, by holding that money 
received by a plaintiff under an accident insurance policy cannot be 
applied in reduction of the damages awarded to him.’ These rules 
for disregarding collateral benefits have been criticised,® but they 
are too firmly entrenched to be removed easily. 

When can one tell, then, whether collateral benefits must be 
taken into account or ignored? The cases provide no clear answer; 
decisions have been based on rules of remoteness, the difficult 
distinction between causa causans and causa sine qua non, the 
nature of damages generally, and the source from which the benefit 
has come. Lord Denning’s test is simple, yet difficult to dpply in 
practice. In his opinion, all collateral benefits should be taken into 
account, except in so far as it would not be fair or just to require 
the plaintiff to do so, and the decided cases where collateral benefits 
have been disregarded illustrate this. Thus, a plaintiff need not 
bring into account charitable gifts made to him, or insurance bene- 
fits, or sums advanced to him which he is under an obligation to 
repay. On the other hand, wages paid during disability, sick pay 
and disability pensions were all essentially similar and must be 
brought into account. Both Lord Denning and Diplock L.J. were 
satisfied about this. 

However, the Court of Appeal did not have an entirely free hand 
because it was confronted with a highly relevant precedent. In 
Payne v. Railway Ewecutive* the plaintiff was a sailor serving in 
the Royal Navy when he was injured as the result of the defen- 
dants’ tort. He, too, received a disability pension, and the defen- 
dants claimed that this pension should be brought into account to 
reduce the damages. The Court of Appeal refused to allow this. 
Cohen L.J.’s reason for his decision was that one could not distin- 
guish between insurance moneys paid to a plaintiff when he was 
injured and a pension given by employers when he suffers injury. 
In the former case the plaintiff pays for his benefit by a premium, 
and in the latter case by working, possibly for less money, because 


4 Cf. the refusal to look at the realities of msurance by the majority of the 
ees Lords in Lister v. Romford Ice and Cold Storage Co. [1957] 
Bradburn v. Gt. Western Ry. (1874) L.R. 10 Ex. 1. 

6 6. Ee pori; “ Mitigation of Damages by Benefits Received’ (1962) 25 
*7 [1952] 1 K.B. 28 (C A.) 
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of the fringe benefit contained in the contract of employment. 
Singleton L.J. was also prepared to adopt this reasoning. How- 
ever, he preferred to base his judgment on the ground that the 
pension was not payable to the plaintiff as of right. The Minister 
of Pensions could withhold or reduce the pension because of the 
award of damages. (Cohen L.J. regarded this fact as irrelevant, 
though comforting. He would have reached the same conclusion if 
the plaintiff had had a legal right to the continuance of the pen- 
sion.) The third judge, Birkett L.J., gave the following judgment: 
“ I agree with the two judgments which have just been delivered 
both in their reasoning and their conclusion.” 

Faced with this decision, the members of the court in Browning 
v. War Office dealt with it to produce their desired result. Dono- 
van L.J., as a matter of principle, was in favour of ignoring the 
disability pension.® He, therefore, felt that Payne v. Railway 
Ewecutive was binding and must be followed. The ratio of that 
decision covered the present case, notwithstanding that Singleton 
L.J. gave and preferred an additional reason for his judgment. 
He could not accept that Payne’s case was impliedly overruled by 
Gourley’s case. Gourley did not refer to Payne’s case, and, in any 
event, there was a distinction between the situations since Gourley 
was concerned with bringing into account a liability of the plaintiff 
(income tax) whereas Payne’s case concerned bringing into account 
an asset of the plaintiff. This is certainly a fine distinction, but 
the justification of Donovan L.J. was that ‘in this field logic is 
conspicuous by its absence.” 

Diplock L.J. treated the reasoning of Cohen L.J. as the ratio 
decidendi of the case, but was able to evade it by showing that this 
principle was contrary to the later House of Lords decision in 
British Transport Commission v. Gourley and was, therefore, no 
longer binding on the Court of Appeal. This is a perfectly orthodox 
application of one of the rules in Young v. Bristol Aeroplane Co.,° 
and calls for no comment. 

Lord Denning, however, overcame the difficulties of Payne’s 
case by using his novel approach to precedent. Since there were 
two grounds to the decision in Payne’s case, it was open to the 
Court of Appeal to overrule one ground and accept the other as of 
binding force. Thus Lord Denning discarded the reasoning of 
Cohen L.J. and adopted the reasoning of Singleton L.J. In this 
way, Payne was distinguishable because there the pension could be 
withheld or reduced. Lord Denning had introduced this method of 
dealing with cases containing more than one ratio decidendi in a 
series of cases ending with Betty’s Cafés, Ltd. v. Phillips Furnish- 
ing Stores, Ltd.*° It is an approach which has not been expressly 


8 This view is supported by some academic writers, e.g., Street, Principles 

of the Law of Damages (1962), pp. 81-82; Jolowicz [1960] C.L.J. 214, 221. 
9 [1944] K.B. 718 (C.A.). p 
10 (9501 A.C. 20 at p. 53. 
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approved by any other judges, although it appears to have been 
recognised by Lord Evershed,™ but if it is accepted, it will become 
a further major exception to the rule in Young v. Bristol Aeroplane 
Co. that the Court of Appeal is bound by its own decisions. It is an 
exception contrary to authority which could well weaken precedent 
in the Court of Appeal.!? Perhaps a better approach to the problem 
of dealing with earlier questionable binding authorities is to relax 
the rule in Young v. Bristol Aeroplane Co. which denies to a full 
court any greater authority than a court of three judges and allow 
the Court of Appeal to adjourn a case to be re-argued before a full 
court of five or more judges.** This system appears to work well 
in the Court of Criminal Appeal. 

The result of the case, therefore, is that the compensation theme 
of Gourley continues to spread, the concept of precedent in the 
Court of Appeal is weakened a little further, and the law relating 
to collateral benefits remains difficult and illogical. 


GERALD DWORKIN. 


DOMCILIARY TREATMENT AND DIVORCE FOR INSANITY 


Tue case of Dunn v. Dunn, to which Mr. Samuels makes a brief 
reference in his interesting article concerning divorce on the 
grounds (sic) of incurable unsoundness of mind,? may prove to be a 
more important decision than at first sight appears. 

In this case a husband petitioned for divorce on the ground of 
his wife’s incurable insanity. The couple were married in 1950 and 
the only child of the marriage was born in June 1958. During her 
pregnancy, if not before, the wife had shown signs of mental 
instability and from the date of the child’s birth until January 1957 
she was in and out of hospital on this account. On January 26, 
1957, she was admitted to a mental hospital as a voluntary patient 
under the Mental Treatment Act, 1980, and had been there ever 
since, apart from temporary absences. On two occasions her 
absence from hospital lasted for more than twenty-eight days; 
from November 4, 1960, until January 1, 1961, she was living with 
her stepmother with the approval of the hospital authorities, the 
stepmother being entrusted with certain medicines by the hospital 
and instructed how to administer them; and a second absence in 
identical circumstances occurred from August 5, 1961, until 
September 8, 1961. 


11 Craddock v. Hampshire C.C. [1958] 1 W.L.R. 202 at p. 209. 

12 Bee Cross, Precedent m English Law (1961), pp. 86-89. 

13 See Megarry (1958) 74 L.Q.R. 87-88, 850. 

1 Dunn v. Dunn [1963] 1 All B.R. 440. 

2 Alec Samuels, '' Problems in the Law Relating to Divorce on the Grounds 
of Incurable Unsoundness of Mind” (1963) 26 M.L.R. 1. The reference to 

* Dunn v. Dunn 1s on p. 9, note 20. 
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The question before the High Court was whether these absences 
had broken the continuity of the required period of five years’ 
care and treatment immediately preceding the presentation of the 
petition. At the time of the two absences both the Divorce 
(Insanity and Desertion) Act, 1958, and the Mental Health Act, 
1959, were in force, and the wife had become an informal patient 
under the latter Act instead of a voluntary patient under the Act 
of 1980. 

For the husband it was argued that the wife fell within the 
category of patients defined by section 1 (1) (a) of the Act of 1938, 
being a person ‘‘ receiving treatment for mental illness as a resident 
in a hospital ’’ of the kind specified in the subsection. There was 
no dispute that the hospital satisfied the requirements of the Act, 
but it was contended for the wife that she was not ‘* receiving 
treatment as a resident ’’ in the hospital during the periods of 
absence at the home of the stepmother. 

Mr. Justice Wrangham came to the conclusion that the wife did 
still come within the terms of the subsection, notwithstanding these 
absences. In his view residence could not be said to be interrupted 
by absence which was not, and was not expected to be, anything 
more than temporary. He found support for this view in the 
express provision in section 1 (8) of the Act of 1958 to the effect 
that “ any interruption ” of care and treatment shall be disre- 
garded if for twenty-eight days or less. In the present case, 
although the wife’s absences exceeded twenty-eight days on each 
occasion, they were not “‘ interruptions ”? of the care and treat- 
ment; rather they were part of the treatment. In his view, the 
statute did not require that every part of a patient’s treatment 
should be administered in hospital. What was contemplated by the 
word “ interruption ’? was, for example, a refusal by the patient 
to continue to reside in hospital or to accept the treatment given; 
but this wife had done neither of these things. 

The decision seems to accord with both the letter and the spirit 
of the legislation defining care and treatment. It is also in line 
with the recommendation of the Morton Commission that so long 
as the patient’s name is retained in the current records of the 
hospital it is right to regard him as being under care and treat- 
ment, notwithstanding an absence for a holiday or on trial or to 
undergo treatment for physical illness.” The wider significance of 
the decision is that it has opened the door to domiciliary treatment 
for mental disorder being regarded as care and treatment for pur- 
poses of divorce, subject to the double proviso (1) that it is com- 
bined with institutional treatment and (2) that the periods of 


3 (1956) Cmd. 9678, para. 200; see also para. 189: ‘‘ It is clear that considerable 
importance is attached to the desirability of encouraging patients, as part of 
their treatment, to resume their place in the community by allowing them 
to go on holiday or to return home for short periods. We have made 
our recommendations against this background " e 
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absence from hospital are not so extended as to be considered as 
permanent, rather than temporary. In Dunn the first absence was 
of almost two months, the second of some thirty days. How far 
the second limb of the proviso can be extended is an interesting 
speculation. Would six months away from the hospital be regarded 
as more than a temporary absence? 

In his article Mr. Samuels argues that domiciliary treatment as 
such, whether or not linked with institutional treatment, should be 
counted as care and treatment.* In the present writer’s submission, 
this proposal raises more problems than it solves. For the premise 
underlying this ground for divorce is the assumed breakdown of 
normal marrried life by reason of the incurable insanity coupled 
with prolonged institutional treatment of the respondent. If the 
same recognition is given to wholly domiciliary treatment does this 
not erode the premise upon which this ground is built? For ew 
hypothesi the patient is continuing to live at home, that is, in the 
normal case, in the matrimonial home and alongside his spouse. 
In Dunn the circumstances were exceptional in that the patient 
went to the home of a relative and not back to the other spouse. 
It is not clear whether this was a material factor in Wrangham J.’s 
decision. 

However much one may sympathise with the desire to extend 
the principle of breakdown rather than fault as the basis (or as an 
alternative basis) for a rational law of divorce, it is difficult to see 
how this can be done with reference to insanity in isolation. 
Grievous anomalies might result. For example, Mrs. Robinson 
becomes incurably of unsound mind, although only to a limited 
degree * so that domiciliary treatment is prescribed. Mr. Smith 
next door falls victim to polio and will spend the rest of his days in 
an iron lung in hospital. Is it a sane law that permits Mr. Robin- 
son to obtain a divorce after five years but Mrs. Smith never? At 
least the anomaly strikes less harshly so long as it is confined with- 
in the strict limits of institutional treatment. 

Later Mr. Samuels shifts his ground to make the more radical 
suggestion of getting rid altogether of the requirement of care and 
treatment. For his final conclusion is that the sole question for the 
court to decide should be ‘‘ whether the respondent, having regard 
to all the circumstances of the case and in particular his medical 
history and future prospects, was suffering from mental disorder 
such as to render normal married life impossible.’? ° With respect, 
this seems an unworkable proposal. If couched in such vague 
terms as ‘* mental disorder ”?” 7 and ‘* normal married life,” this 


4 (1068) 26 M.L.R. 7 et seq. 

5 In Randall v. Randall [1989] P. 181 Lord Merriman P. decided that, pro 
vided the condition 18 incurable, the degree of unsoundness of mind 
immaterial. 

6 (1968) 26 M.L.R. 1 at 

7 For example ‘‘ mental bna ” is defined for ae purposes of the Mental 

* Health Act, 1959 (in s. 4), as follows: ‘‘In Act ‘mental disorder’ 
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ground would present the judiciary with an impossible task; and 
the temptation would be strong to abdicate responsibility and 
accept the medical evidence—assuming such evidence was not con- 
flicting. It is true that the judiciary have themselves made use of 
the formula of ‘* conduct making normal married life impossible ” 
in their manipulation of the present matrimonial offences. But use 
of the term within the straitjacket of that numerus clausus does not 
` prove its practicability as a ground in itself for divorce.® 
At the time of the Gorell Commission’s recommendation in 1912 
that incurable insanity should be a ground for divorce, this affliction 
was regarded as something different in kind from, and more cata- 
strophic and more disruptive of normal marital relations than, any 
illness or accident of a purely physical nature. So regarded, it was 
reasonable to elevate it into a ground for divorce—the sole ground 
not based upon the doctrine of the matrimonial offence. At the 
present day, as the Mental Health Act, 1959, bears witness, there is 
a very different attitude towards mental illness. Mental illness has 
shed much of the aura of ignorance and terror with which it used to 
be encompassed. The demarcation between mental and physical 
illness is known to be arbitrary and in some cases non-existent. 
While mental conditions may still be incurable, some of their worst 
effects may be palliated by modern methods of treatment. Pro- 
gress in the treatment of mental disorder is proceeding so fast that 
it may be rash to predict that a particular condition is incurable; 
and the treatment itself is increasingly on a voluntary or informal 
basis, rather than compulsory, and may be either institutional or 
domiciliary. 
In these changed circumstances, the present writer wonders 
whether there is now any justification for singling out this particular 


means mental illness, arrested or incomplete development of mind, psycho- 
pathic disorder, and any other disorder or disability of mind." As annotators 
of this statute have pointed out (eg., Current Law Statutes, 1959) the 
definition is wide enough to include semilty and disabilities arising from 
head injuries. Is it this definition which Mr. Samuels has in mind? 

8 Examples include Richardson v. Richardson [1950] P. 16, per Bucknill L.J.. 
where he propounds as the test of conduct capable of reviving a condoned 
offence ‘‘ conduct which makes married lıfe together impossible’: Barnard J. 
in Dyson v. Dyson [1058] 2 All E.R. 1611 used identical words as the test 
for what constitutes a just cause for leaving in the law of desertion. 

9 Thus, Asquith L.J. in Buchler v. Buchler [1947] P. 25, referrmg to expulatve 
conduct in constructive desertion, said ‘‘To say that the petitioner must 
establish conduct by the respondent which has made it ‘practically impos- 
sible for parties to live properly together ' or which ‘ drove the petitioner out ' 
18 to propound a criterion too vague to be very helpful.’ Inkewise m Russell 
v. Russell [1897] A.C. 895 the majority of the House of Lords were of the 
opinion that the test of cruelty must be posited on injury to health and 
not on the alternative theory of ‘‘an absolute ımpossıbilty that the duties 
of married life can be discharged." Sir Carleton Allen comments favourably 
on this decision: ‘‘ The courts would indeed be faced with an insoluble 

roblem if they were required to decide when a marriage has become 
impossible’ on the many intimate, complex grounds which may exist ın 
addition to those specified by statute '’: (1957) 73 L.Q.R. 824. k 
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kind of illness.°* Certainly, to water down the strict conditions 
that have previously applied to this ground would give a very 
lopsided aspect to the law. This is not to reject the principle of 
breakdown but rather to plead for the principle to be made of 
general application. To provide the court with a triable issue,*° 
the breakdown ground should not be by reference to whether the 
marriage has irretrievably broken down or normal married life 
become impossible. Rather, reform should be on the lines sug- 
gested by those members of the Morton Commission who favoured 
this principle: by linking the ground to a period of prolonged 
separation (seven years was suggested) the court would be asked to 
deal with a clear-cut factual situation, from which the law, not the 
court, would presume breakdown. 

Mr. Leo Abse’s Matrimonial Causes and Reconciliation Bill, 
which was given its second reading on February 8, 1968,"" includes 
such a provision and its fate will be watched with much interest. 
If it becomes law, it may be that the specific ground of incurable 
insanity could be dispensed with. Separation for the requisite 
period would be a ground for divorce, irrespective of whether the 
cause of the separation was the absence for treatment of the 
mentally disordered spouse. Domiciliary treatment would not 
prejudice the petitioner, where, as in Dunn v. Dunn, the spouses 
did not resume living together. Reform on these lines might also 
meet the Morton Commission’s proposal to allow divorce in the case 
of the respondent’s prolonged detention as a mental defective of 
dangerous or violent propensities.*? 

L. NEVILLE Brown. 


Tue Power or THE Courts TO QUESTION A Duty ENROLLED 
STATUTE 


Acts of Parliament being the supreme source of the law of the 
land, the problem could confront the courts of deciding what is the 


®a The Reform Commission for the French Civil Code have rejected the proposal 
to introduce mental and other forms of illness as grounds for divorce in French 
law: they argue that it is wrong to break the marriage bond just at the 
moment when the one spouse has most need of the other. Travaux de 16 
Commission de Réforme du Code Cril (1947-48, pp. 897 et seq.). 

10 Thus, the nine members of the Morton Commussion who opposed the intro- 

duction of the principle of breakdown of marriage as @ comprehensive 

ground of divorce objected that ‘To determine whether or not a marriage 
had completely broken down ıs really not a triable issue '’ (para. 69 (xxxiv) ). 

But this objection loses its force if there is a statutory presumption of 

breakdown based upon prolonged separation, as the other nine members 

proposed (para. 70). 

The Times, February 9, 1963. See also Mr. Abse’s article ‘The Law 

on Marriage and Divorce,” Guardian, January 22, 1068. 

12 One incidental question raised by Mr. Samuels was “If the wife drives 
her husband ‘up the wall' or ‘round the bend’ so that he becomes incurably 
of unsound mind, can her petition be met by a plea of conduct conducing? 
(p. 6). _ Suprisngly, the author does not refer to the M.0.A., 1050, s. f (2) 
(iv), which makes '‘ conduct conducing ’’ a discretionary bar to a petition 
on ‘ine ground; the only reported case in which a decree was refused on 

* this account seems to be Greenstreet v. Greenstreet [1948] W.N. 172. 
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legal effect of an “ Act ” which has received the Royal Assent but 
not in the form in which it passed one or both of the Houses of 
Parliament. 

In the United States of America, President Kennedy, on Qcto- 
ber 28, 1962, signed a Bill attested by the Speaker of the House 
of Representatives and the President of the Senate as being a 
properly enrolled copy of the Bill passed by both Houses of Con- 
gress. The Bill signed by President Kennedy establishes a court of 
general sessions in the District of Columbia with a subpoena power 
within a radius of 100 miles, thus reaching into large areas of 
Maryland and Virginia. The Bill in fact passed by Congress pro- 
vided for the court to have a subpoena power within a radius of 
twenty-five miles only, the Senator for Virginia having secured the 
adoption of an amendment to this effect. 

The last occasion on which such a problem arose in the United 
States was in 1890. In October of that year, the President signed 
a Bill? duly attested by the appropriate officers of Congress as 
having been passed by both Houses. In fact, however, a section, 
Telating to a rebate of taxes on tobacco, which had been duly passed 
by Congress had been omitted from the attested Bil. A company 
who had paid duty on clothing under the ‘“ Act ” brought an action 
to recover the payment from the tax collector of the Port of 
Chicago on the ground that a Bill could not become a law of the 
United States if it had not in fact been passed by Congress. Mr. 
Justice Harlan, delivering the opinion of the Supreme Court, stated 
that according to the express requirements of the Constitution the 
correctness of the principle contended for by the plaintiff could not 
be doubted. 


“ There is no authority in the presiding officers of the House 
of Representatives and the Senate to attest by their signatures, 
nor in the President to approve, nor in the Secretary of State 
to receive and cause to be published as a legislative act any bill 
not passed by Congress.’ 3 


He then proceeded to inquire into the nature of the evidence 
upon which a court might act. Having repudiated the contention 
that the journals of each House (kept as required by the Constitu- 
tion) provided conclusive evidence as to the contents of a Bill, he 
concluded: ‘* The respect due to coequal and independent depart- 
ments requires the judicial department to act upon that assurance 
(of the President and other officers) and to accept, as having 
passed Congress, all bills authenticated in the manner stated.” + 
In view of the decision in this case, it would appear that the Bill 
signed by President Kennedy in 1962 must be regarded as valid, 


1 H.R. 12708. 

2 H.R. 0416. 

3 Field v. Clarke, 86 Davis's Reports (8.Ct., United States) 649 at p. 669 (1892). 
4 At p. 672. e 
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and that the only way in which the fault can be remedied is by 
amending legislation. 

The legal position in the United States would therefore appear 
to be that while it is not constitutionally possible for the President 
to assent to a Bill except in the form in which it has been passed by 
both Houses of Congress, if he does in fact assent to a Bill 
containing different provisions, the courts will uphold the 
“ Statute ° which is thus enrolled. In Britain the same doctrines 
appear to be accepted. One branch of the legislature acting on 
its own cannot change the law,* but, as stated by Lord Campbell 
in Edinburgh and Dalkeith Ry. v. Wauchope,’ “ all that a court 
of justice can do is to look at the Parliament roll; if from that 
it should appear that a Bill has passed both Houses and received 
the Royal Assent, no court of justice can inquire into the mode in 
which it was introduced into Parliament, nor into what was done 
previous to its introduction, or what passed in Parliament during 
its progress in its various stages through both Houses.” Were the 
Queen to assent to the “‘ wrong ” Bill, it would appear that the 
courts would enforce it, though this is logically difficult to reconcile 
with the doctrine of parliamentary supremacy, the Bill in question 
not being the expression of the will of Parliament. 

Dicta in Field’s case leave open the possibility, however, that 
in appropriate cases a power may exist enabling the court to go 
behind the statute as enrolled. This power is deducible from the 
fact that the court accepted the authentication of the Bill as 
conclusive evidence of it having been passed by Congress on the 
ground that this would best serve public policy. Thus, while 
Mr. Justice Harlan acknowledged that “.. . the duty of this 
court from the performance of which it may not shrink, (is) to give 
full effect to the provisions of the Constitution relating to the 
enactment of laws,” 7" and while it was never claimed that the 
Bill had been passed according to the manner provided for by the 
Constitution, the court nevertheless proceeded to base its decision 
on extra-legal factors. He said, ‘*. . . We cannot be unmindful 
of the consequences that must result if this court should feel obliged, 
in fidelity to the Constitution, to declare that an enrolled Bill, on 
which depend public and private interests of vast magnitude ... 
was not in fact passed by the House of Representatives and the 
Senate, and therefore did not become a law.’?® Accordingly, 
a case might arise in which the court’s ‘‘ mindfulness of the 
consequences °” would lead it to deny validity to a ‘* Statute ” 
improperly passed. In Field’s case the possibility of the deliberate 
false authentication and signature of a Bill was raised. The court 
refused to consider this question as being too remote in the 


5 Stockdale v. Hansard (1889) 9 Ad. & E. 1; Bowles v. The Bank of England 


[1918] 1 Ch. 67. 
6 (1842) 8 Cl. & F. 710 at p. 726. 
T At p. 670. 


3 Ibid. 
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instant case, but did not suggest that were a deliberate conspiracy 
in fact to arise it would be beyond its power to defeat it. 

As far as the United States is concerned, the conclusion is 
thus tenable that whereas normally public policy decrees the 
statute roll to be final, occasion might arise in which the courts’ 
duty to uphold the Constitution would lead it to declare invalid 
a measure not passed in accordance with the constitutionally 
required procedure. 

The dictum in Edinburgh and Dalkeith Ry. v. Wauchope, as it 
stemmed from facts which did not in any way cast doubt upon 
the three sections of the legislature having duly assented, would 
not appear to exclude a similar conclusion being drawn for the 
United Kingdom. 

I. Burns CAMPBELL. 


Non Est Facrum P 


In Muskham Finance, Ltd. v. Howard.’ the Court of Appeal were 
faced with a case involving the plea of non est factum. One 
Kennerson who was purchasing a car under hire-purchase terms, 
decided to sell his car. He asked a car dealer, Turner, to arrange 
this for him and the dealer asked him to sign a ‘‘ sales note ” in 
relation to the car. The dealer managed to find a purchaser, 
who also wanted to buy on hire-purchase terms, and the dealer 
decided that this hire-purchase arrangement should be made 
through the plaintiffs from whom Kennerson had been purchasing 
the car on hire-purchase terms. The necessary documents relating 
to the new hire-purchase arrangements were duly sent to the 
finance company, but the indemnity form, which should have been 
signed by someone as surety for the new purchaser, was unsigned. 
So the finance company returned it to Turner for completion. 
Turner then induced Kennerson to sign this indemnity form by 
telling him it was a “‘ release ’? note, which would “ clear him ”’ 
with the vehicle. The indemnity form was partly concealed by 
other papers, but a clause was visible which, if read, would indicate 
that it was clearly not a release note. But Kennerson merely 
signed the document as requested and made no attempt to read 
anything. The new buyer defaulted on his payments and the 
finance company proceeded against Kennerson on the indemnity. 
Kennerson raised the defence of non est factum. 

The Court of Appeal, in a reserved judgment delivered by 
Donovan L.J., said that it was essential that the plea of non est 
factum should be confined within narrow limits even though these 
limits might be artificial and difficult to define. ‘‘ Much confusion 
and uncertainty would result in the field of contract and elsewhere 
if a man were permitted to try to disown his signature simply by 


1 [19068] 2 W.L.R. 87; [1968] 1 All E.R. 81. . 
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asserting that he did not understand that which he had signed.’ 
Kennerson would not succeed in his plea merely by showing 
that he was unaware of the contents of the document, he had to 
show that there was a representation as to the character and 
class of the document. “This distinction,’? said the court, 
“is not easy to define because the character and class of a 
document may be said in one sense to depend on its contents, 
so that a misrepresentation of the contents inevitably involves 
a misrepresentation of the character and the class.’’?* In this case 
there was a misrepresentation as to character or class. For, 
although Kennerson was aware that the document related to the 
car he thought he was passing his rights in the car to the dealer 
to protect the dealer in the resale of the car, whereas in fact 
it related to another hire-purchase agreement under which he 
promised to indemnify the plaintiffs for any loss under the contract 
and to pay them any sums which the new hirer failed to pay. 
This was a different class and character of document.‘ 

The county court judge had found that Kennerson had been 
very careless in signing the indemnity form, but as the plaintiffs 
had not raised estoppel the court was not given the opportunity 
of considering whether this negligence estopped Kennerson and 
prevented him from raising the defence of non est factum. As the 
document concerned was not a negotiable instrument the question 
of estoppel would have involved a reconsideration of Carlisle and 
Cumberland Banking Co. v. Bragg.” The court indicated that, 
given the opportunity, they would do this.* 

Carlisle’s case has been in existence for many years” and is 
generally considered to be based on an incorrect interpretation of 
Foster v. MacKinnon.’ Foster v. MacKinnon decided that when 
a person negligently signed an instrument he was estopped from 
raising the defence of non est factum against subsequent bona fide 
holders of that instrument, so long as the holder could prove the 
negligence. Carlisle and Cumberland Banking Co. v. Bragg said 
that Foster v. MacKinnon only applied to persons negligently sign- 
ing negotiable instruments, and that there was no estoppel on the 
grounds of negligence where the document was not a negotiable 
instrument. This is not merely based on a misreading of Foster’s 


2 [1963] 1 All E.R. at p. 83. 

3 Ibid. 

4 The court considered Howatson v. Webb [1907] 1 Oh. 587; affd. ae 
1 Ch. 1, and Carlisle and Cumberland Banking Co. v. Bragg [1911] 
K.B. 489. 

5 Supra. 

e [1968] 1 All E.R. at p. 88. 

t Angel v. Jay [1911] 1 K.B. 666 is just as old, but in Long v. Lloyd [1958] 
1 W.L.R. 758 at p. 758 the Court of Appeal indicated that when a case 
had been greatly criticised but not altered by Parliament and Parliament had 
had plenty of time ın which to do this, they would think very carefully 
before saying the case was wrong. 

< (1869) L.R. 4 C.P. 704. 
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case, it is also illogical and unfair. Why should a person who 
negligently fails to read a document be able to take advantage of 
the nature of the document which he did not read? 

Is it being too wishful to hope that the law will return to the 
Foster v. MacKinnon rule and that negligence will again give rise 
to the plea of estoppel regardless of the nature of the instrument 
signed ? 

O. L. ARN. 


REVIEWS 


MATRIMONIAL OFFENCES WITH PARTICULAR REFERENCE TO THE 
MaaisteaTes’ Courts. By Lroneu Rosen, LL.M.(Lond.), 
Solicitor of the Supreme Court of Judicature. [London : 
The Solicitors’ Law Stationery Society, Ltd. 1962. xliv and 
800 and (index) 15 pp. 55s. net.] 


Mr. Rossw claims to break new ground by this first work “devoted exclu- 
sively to a detailed and comprehensive study of the substantive law of 
matrimonial offences.” But he is only a short head in front of Dr. Biggs, 
whose book on The Concept of Matrimonial Cruelty (the subject of a later 
review) ranges over much of the same ground. 

As the title indicates, Mr. Rosen’s emphasis is on matrimonial offences 
in the magistrates’ courts, although he claims, and with justification, that his 
book will be equally useful to practitioners in the High Court. A practising 
solicitor himself, it is to practitioners that the author primarily addresses 
himself. Hence the detailed exposition of cases and the numerous extracts 
from judgments—perhaps as much as a sixth of the total text is in quotation 
marks. But he does more than supply the advocate with verbal ammunition. 
As readers of this journal would expect from his trenchant contributions 
to its pages, Mr. Rosen subjects the law to searching analysis and criticism— 
Lord Denning in particular gets a rough handling (see the discussion of 
“aimed at” on p. 298 et seg. and the comment on Timmins at the foot of 
p. 287). One can only regret that the author has not given us more com- 
mentary and less quotation. For scholarly scrutiny and discussion are what 
this complicated body of family law has too long lacked; indeed, its com- 
plexity is partly due to its neglect by legal writers and law teachers. 
Through textbook and lecture course the other branches of private law 
(contract, tort and property especially) have long been knocked into shape, 
but it is only in the past decade that a few brave pioneers have started 
to hack thelr way through the jungle of English family law. Mr. Rosen 
is a welcome recruit to this fatigue party. 

The book is divided into seven chapters. After an introduction to 
matrimonial offences in general, the author devotes separate chapters 
to desertion, cruelty, miscellaneous offences (i¢6., assaults, habitual drunken- 
ness, etc.), adultery and wilful neglect to maintain—in short, the whole 
calendar of matrimonial misconduct with which magistrates have to deal 
The chapters vary greatly in length, that on desertion being far the longest 
(120 pages) and that on miscellaneous offences the shortest (6 pages). The 
seventh and final chapter treats of that alliterative trinity, condonation, 
connivance and conduct conducing (but not collusion, which in the domestic 
court is irrelevant and hardly likely to arise anyway, as the author points 
out at p. 194). 

Where the book’s plan is open to criticism is in the addition of two 
longish appendices, the one concerned with “Desertion—Some Unsolved 
Problems” and the second with “Cruelty.” The material in the appendices 
would have been far better incorporated into the appropriate chapters. 
The special problems discussed would then have been seen, where they 
belong, in their context, without the reader having constantly to thumb 
backwards and forwards through the book. Thus, it is irritating to find 
the author’s cogent criticism of the “aimed at” doctrine in cruelty relegated 
to Appendix II and only ea page given to it in the chapter on cruelty; 
Hkewise the relation between cruelty and character. And in desertion the 
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distinction between consent and gladness to see the deserter go, the equation 
of Just cause with constructive desertion, the problem of mutual desertion, 
and the use of conduct short of cruelty to found’ a case of constructive 
desertion—all these four important matters are divided between the main 
text and the first appendix. This divided treatment makes for a lot. of 
repetition (e.g, Fishburn and Barnett have to be discussed twice, at pp. 
62-68 and again at pp. 260-281). Perhaps modesty led the author to 
cram into these appendices (in small type) what he regarded as a ventilation 
of his own views on these fundamental questions. But elsewhere in the 
book he speaks out plainly enough. Or was it to economise in space? 
Incorporation of the material in the main chapters would have cut out much 
duplication. Or was it a feeling that the material was of less importance? 
In fact, the problems dealt with go to the heart of desertion and cruelty: 
certainly they are as important as the rules surrounding belief in adultery 
as just cause for desertion, a topic to which he devotes no Jess than eleven 
pages of text. There seems some want of balance here. 

Such are the bare bones of the book which the author clothes with 
flesh. Indeed, there is a tendency in places to corpulence. The book 
suffers from too much repetition and too little correlation of its parts. 
Thus, to give a few examples, Besken is briefly referred to at p. 44 and not 
fully discussed until p. 46, but there is no forward reference; likewise, Pardy 
(pp. 48 and 58), Miliohamp (pp. 91, 110 and 114), and Bohnel (pp. 161 and 
169); again, on p. 189 there is a bald reference to section 1 (1) (o) of the 
Matrimonial Proceedings (Magistrates Courts) Act, 1960, but no cross- 
reference to p. 181 where the section is set out and discussed. In this 
connection, a grave defect is the omission from the book of the full text of the 
1960 Act. Instances of repetition occur in the discussion of standard of 
proof (treated first in Chapter 1 and again, with much the same material, 
at p. 199 ot seg.); Waters, Jamieson and Cade appear together at pp. 26-27 
and again at pp. 151-152; and a seventeen-line extract from Duke P's 
judgment in Pulford is repeated on pp. 18 and 86. 

Perhaps with the busy practitioner in mind, Mr. Rosen felt each chapter 
should be as complete and self-contained as possible. But surely matrimonial 
offences, like the seven deadly sins, rarely come singly; to encourage the 
practitioner to rove from chapter to chapter would be a positive advantage. 
In the result, the book at times gives the impression of being a series of 
articles rather than an articulated whole. More extensive revision would 
have helped to dispel this effect, but then the rapidity of developments in 
this subject compels a writer to publish in haste. Perhaps, too the decision 
(of the publisher?) to do without footnotes led the author to eschew 
cross-references within or between chapters: his text is already cluttered 
with all the case references. In future editions the author might well consider 
some judicious pruning and a tighter integration of the whole. 

The book is written in crisp and clear language. Mr. Rosen has an 
ear for the lapidary phrase. There are a few infelicities of phrasing (e.g. 
“ Another caution on this subject was made by Lord Romer... .” at p. 12; 
“the conception of condonation” at p. 124; “The husband had been sent 
to prison for burglary before the marriage and after was sent to prison... .” 
at p. 154; “by staying at a hotel and providing the bill to the other party” 
at p. 194). Proof-reading errors are almost non-existent,? and the printing 
and general production very good. There is an adequate index supported 


1 e.g., "Locks cannot keep love out" (p. 282); "all cruelty springs from 
defects in character ’’ (p. 298); ‘a solicitor’s letter is not usually considered 
the most appropriate method of wooing’ (p. 117). 

2 But at p. 205 the reference to Jamieson should be to [1952] A.C., not 
[1942]; and at p. xliii ‘‘ contradicted '™ should be ‘' uncontradicted in the 
account of Ellis. 
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by the usual tables of cases and statutes. Only the paragraphing is some- 
what idiosyncratic. Paragraphs of one, two or three lines abound and 
tend to break the sequence of ideas into jerky staccato, Nor is this 
a merely stylistic objection: often the reader is misled into thinking that 
the author has finished with a theme, only to find his conclusion postponed to 
the next paragraph. 

As to the substance of the book, the author’s account of the law of 
matrimonial offences is generally sound and comprehensive. He has made 
an exhaustive study of the cases and links them logically into a connected 
narrative. The book fills an undoubted gap in legal literature, and in general 
fills it well. But the reviewer is not happy about the author’s classification 
of matrimonial offences into (a) statutory (b) non-statutory and (c) those 
which bar relief. This last seems to confuse offence with defence: it is as 
if one treated provocation as a criminal offence. Category (b) is used to 
comprehend “certain acts of conjugal unkindness,” which, “while a breach 
of matrimonial duty, are not regarded as sufficiently grave to afford direct 
relief in the courts. An assault by one spouse on the other is a matrimontal 
offence, but in itself it may not amount to cruelty, nor fall within those 
categories of assaults for which a remedy is provided. It may have the 
effect, however, of reviving a statutory matrimonial offence which has been 
condoned or it may form part of a course of conduct which, taken as a whole, 
amounts to cruelty, or just cause for the other spouse leaving.” This 
intermediate category seems apt only to confuse, nor does it correspond 
with the terminology of the statutes or the courts, The book hardly 
seems to need the classification at all. The author himself abandons 
it for most of the book; his subsequent chapters take the orthodox statutory 
headings (desertion, cruelty, adultery, etc.). Only category (c) is returned 
to in the Jast chapter. Also, as the author is concerned with the Matrimonial 
Causes Act, 1950, as well as the 1960 Act, should not wilful refusal to 
consummate be included in category (a)? 

Of more trivial blemishes in Chapter 1, there are two slips at p. 8: only 
a wife (not a “spouse”) may claim under section 28 of the 1950 Act, 
and persistent cruelty may be to a child of the complainant as well as to 
a child of the family. And (p. 10) Denning L.J. in Bater did not say “that 
a doubt which would not be regarded as reasonable in the criminal courts 
may be so in a civil court,” but (as correctly related on p. 202) that “a 
doubt may be regarded as reasonable in the criminal courts which would 
not be so in the civil courts.” 

The longest and meattest chapter is that on desertion—184 pages if 
one adds Appendix I. The treatment of constructive desertion is interesting. 
“ What has not been hitherto properly recognised is that simple and construc- 
tive desertion are really two separate matrimonial offences, and not different 
examples of the same offence” (p. 15). With respect, the reviewer cannot 
agree. Nor did the Royal Commission on Marriage and Divorce, which 
supplied a single composite definition ‘for desertion, whether simple or con- 
structive. One may compare the author’s treatment of cruelty where he 
subdivides the cases into “physical violence” and “course of conduct” 
but does not suggest that these are separate offences. Indeed, even cruelty 
to children he subsumes under the single head of cruelty. 

Also open to criticism is the author’s reference to “the rule that if a 
spouse has just cause for leaving, then the other spouse is guilty of desertion” 
(p. 87). Surely such a rule is highly controversial? The author admits 
as much in Appendix I (at p. 290): “If A leaves B ... without just 
cause then A is a deserter; and if A leaves B with just cause, then B is 
the deserter. Is this the law? This proposition is not, so far as the 
writer knows, stated explicitly in any case, nor in any textbook. It is 
submitted, however, that it is the law.” Compare Bromley (Family Law 
“(2nd ed.), p. 114): “If one of the spouses leaves the matrimonial home 
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in consequence of the other’s conduct, he or she may have a good cause 
for breaking off cohabitation and thus will not be in desertion, but if the pre- 
sumption that the other intends to bring cohabitation permanently to an end 
can be rebutted in the given case, he will not be in constructive desertion.” 
The bald statement in the text needs some qualification or caution if 
it is not to deceive the practitioner into believing the law to be settled 
on this point. 

Similar over-simplification occurs at p. 128 (and is repeated at p. 246) 
where it is stated that the doctrine of condonation applies to all matrimonial 
offences except desertion. Neither statute nor case-law goes so far as this 
(Bampton wes concerned with contemporaneous consent rather than retro- 
spective condonation); indeed, it is hard to see what relevance the doctrine 
could have to such statutory offences as habitual drunkenness, drug addiction, 
persistent cruelty to the children, or wilful neglect to maintain. The 1960 
Act only refers to it as a bar to a complaint of adultery, although Goodman 
extended it to a wife’s complaint of cruelty. Conduct conducing, on the 
other hand, is only mentioned by the author as a bar to adultery, although 
to be consistent, he should maintain the analogy with divorce proceedings 
and apply it to desertion in the magistrates’ courts. In this connection 
the modern case of Postlethwaite should certainly have been mentioned in 
preference to the somewhat dated passage from Dering. 

Some minor corrections are called for in the chapters on desertion and 
cruelty. Thus, the M.C.A., 1884, laid down that disobedience to a restitution 
decree (not the decree itself) carried a statutory presumption of desertion 
without reasonable cause (p. 11); in discussing Thompson at p. 88 it should 
be made clearer that “the court” which is not bound by estoppel is the 
Divorce Court, not the magistrates’ court; on p. 47 the consequence of a 
husband’s failure to pay under a separation agreement is not only that “the 
wife has a remedy on the ground of wilful neglect to maintain ”—she also 
has a contractual remedy; at p. 56 Hodson L.J. should still be Hodson J.; 
at p. 102, “Lord McMillan” should be Lord MacMillan and “ deserted 
spouse” should be deserting spouse in the last paragraph; and the contro- 
versy explored in Naylor whether “resides” meant “cohabits” in the 
Summary Jurisdiction Act, 1925, has not been “rendered obsolete” by 
the 1960 Act (as stated at p. 180), for the same language remains in the 
Guardianship of Infants Act, 1925: see (1962) 25 M.L.R. 186; at p. 181 the 
author overlooks the fact that before the 1960 Act the husband had a summary 
remedy in the case of persistent cruelty to the children; at p. 177 R. v. Windle 
is cited in the company of Hanbury and Sofaer as if it were authority for 
the meaning of “wrong” in matrimonial law. And in the chapter on 
adultery, incestuous adultery and bigamy coupled with adultery should 
have been included in the wife’s grounds for divorce under the Act of 
1857 (at p. 189). 

In the chapter on adultery, reference, however brief, should have been 
made to the statutory provision (1960 Act, s. 2 (8) (a)) that for adultery 
to be a ground for an order it must not have been condoned or connived 
at, etc, by the complainant. Instead this rule is only introduced in the 
last chapter. On the definition of adultery as consensual sexual intercourse 
between a married person and a person of the opposite sex, the troublesome 
case of Barnett might have been mentioned. At p. 217 Barber is cited to 
support the proposition that denial of adultery with X allows cross- 
examination as to adultery with Y, but this was a “very exceptional case,” as 
Willmer J. was careful to point out, and hardly controverts Morton and 
Macintyre as decisions to the contrary. 

The treatment of wilful neglect to maintain is generally sound. Although 
the husband’s duty to maintain at common law is set out, there is no 
mention at all of how the wife enforced this duty—by pledging his credit; 
hence, when (on p. 222) we read “The Act of 1895 gave the wife a new 
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remedy,” we have not been told what was her old one. On p. 221 Sandilands 
v. Carus might have been mentioned alongside the citation from Hill J. in 
Papadopoulos. At pp. 288-240 Mr. Rosen plays down the cleavage of view 
between Denning L.J. in N.4.B. v. Parkes and that of the Divisional Court 
in Pinnick: in fact, Lord Merriman was at pains to reaffirm the principle 
in Baker. Compare (1) Rayden on Divorce (8th ed., p. 918): “where there 
has been a consensual separation between the spouses, the husband cannot 
be guilty of wilful neglect to maintain his wife, unless in the agreement to 
separate there was either expressed or implied a continuing liability on the 
husband to support her,” and (2) Mr. Rosen: “If the agreement does not 
expressly or impliedly provide for the maintenance of the wife, the husband 
is not liable for her maintenance, but if the wife can show a change in her 
circumstances, and that she has given notice of this fact to her husband, 
the magistrates can make an order.” Certainly, the law is not as clear-cut 
as the latter statement suggests. In the same chapter the treatment of the 
Maintenance Agreements Act, 1957, is rather scrappy. ‘The author states 
that the Act can only be invoked where there has been a change of circum- 
stances. But the Act also allows an alteration of an agreement if it “does 
not contain proper financial arrangements with respect to any child of the 
marriage.” It might also have been worth pointing out that the restrictive 
interpretation of “change of circumstances” in K. v. K. lends renewed 
importance to the common law doctrine of Tulip. Finally, one must regret 
again the absence of the full text of the 1960 Act when we are referred 
(at p. 248) to the definition of “dependants” in section 16 without more. 

For all its faults this remains a valuable book. Most of the criticisms 
could be disposed of in the next edition. Certainly a new edition will be 
needed within a relatively short time in a branch of law in such rapid 
movement.’ Thus, although the author was just able to refer in an addendum, 
to the important case of Windeatt on cruelty, there has since been the 
decision in Golline. It is to the author's credit that he predicted the trend of 
these two decisions in his critical study of “aimed at” in Appendix II. 

The price of the book seems exorbitant, and there is not even a full- 
cloth binding. But perhaps only a Schedule E reviewer (with no office 
account) bothers about the price of a book. 

L. Nevn Brown. 


GOVERNMENT GUARANTEES TO Foreign Investors. By A. A. 
Fatounos. [New York and London: Columbia University 
Press. 1962. xxvi and 411 pp. (with bibliography and index). 
£4 16s. net.] 


As Professor W. Friedmann says in his foreword, the political and economic 
background of the controversial problems arising from private foreign 
investment in sovereign countries is generally neglected by lawyers arguing 
these problems in terms of analytical jurisprudence, or as special pleaders 
for one or the other point of view. This makes Mr. Fatouros’ study a 
welcome departure from the usual approach, for the first part of the book 
is an exercise in international economics and the conflicting outlook of 
underdeveloped and developed countries. “What is needed today is 
flexibility, adaptability to the changing circumstances. To this end, it is 
necessary to emphasise not the legal forms and relations but the concrete 
realities behind them. Legal concepts are relevant and meaningful only to 
the extent that they correspond to the economic and political facts in each 
situation. The problem of international investment is basically an economic 


3 A supplement has since been published and is included in the price of the 
. main work. 
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problem, as well as a political one, to the extent that no serious world 
problem can avoid being political Application of legal rules and concepts 
is of course necessary but not without a continuing awareness of the economic 
and political realities” (pp. 862-868). In the light of the potentially con- 
flicting resolutions of the United Nations General Assembly recognising 
the “right of peoples freely to use and exploit their natural wealth and 
resources,” and secondly, encouraging foreign investment and avoiding discrimi- 
nation, the proposals for some kind of international investment code, such as 
the Abs-Shawcross Draft Convention on Investments Abroad, would seem to 
deserve every encouragement and support. Yet Mr. Fatouros opposes such 
usefu] proposals on the unconvincing grounds that a code would inevitably 
be rigid and would derogate from the ecapital-importing state's sovereignty 
and impede freedom to fashion Internal economic policies, without in return 
imposing any corresponding obligation upon foreign investors to risk their 
money (pp. 88-92). Surely some readily inteligible and general acceptable 
standards, which, of course, could always be varied by agreement between 
the parties to suit the requirements of any particular case, could do much 
to create a more favourable investment climate and to reduce potential 
points of dispute? Furthermore, the classical doctrine that the alien must 
exhaust the local remedies sad may seek the assistance of his government 
only if he is denied justice is plainly played out, as the Cuban expropriations 
in 1969 showed, and this has led to the practice of foreign investment of 
private capital being made under the protection of government treaties 
The multifarious FCN (Friendship, Commerce and Navigation) treaties 
have been entered into by the U.S.A. largely for the purpose of protecting 
foreign investments. Why not standardise these arrangements internationally? 
Interesting developments in the future, not discussed in this book, are 
likely to arise over problems of expropriation in territories associated with 
the European Economic Community. 

State promises are usually given in concession agreements, guarantee 
contracts and instruments of approval issued by virtue of investment laws. 
Are these promises contracts, or contractually binding? Mr. Fatouros 
believes them to be of a mixed character, on the lines of the French contrat 
administratif, for they are standardised, admit of limited contractual 
freedom for the investor, and impliedly incorporate public law provisions. 
The case of The Kingdom of Saudi Arabia v. The Arabian American Oil 
Company (1958) appears to give qualified support for this view. From this 
position he concludes that concessions and the like are not governed by 
public international law since they are not made between states, nor are 
they exclusively private contracts. Therefore they fall to be governed by 
“transnational law” (pp. 278-301), a sort of “proper Jaw of the concession.” 
Transnational lew is founded on the general principles of law common 
to civilised nations (p. 289), amongst which unjust enrichment and abuse 
of rights, in the limited sense of misuse of rights or détournement da pouvoir 
rather than bad faith, figure prominently. The authorities clted, namely 
the Lena Goldfields, the Abu Dhabi and the Saudi Arabian cases seem 
but slender support for a regrettable proposition. All state action con- 
cerned with alfens should come without challenge under the aegis of public 
international law. 

Ultimately the disputes usually resolve themselves into disputes over 
compensation. The thesis advanced is that unlawful expropriation, t.e., 
made in violation of a treaty, or without a bona fide public purpose, or 
discriminating against aliens, must be satisfied by the fullest compensation 
almed at restoring the status quo financially so far as possible, including 
such heads as loss of future profits; whereas lawful expropriation, t.e, 
made in pursuance of & public purpose, must be satisfied in accordance 
with the principle of unjust enrichment on the basis of the state’s profit , 
and not on the basis of the alien’s loss (pp. 807-809). But if expropriation is 
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lawful in itself, and unlawful only in so far as adequate compensation 
is not paid, as Mr. Fatouros himself admits (p. 815), then this distinction 
In the assessment of damages seems artificial, and often inequitable, since 
it gives some support to the dangerous notion that “partial compensation 
covering a major part of the alien’s losses is, under certain conditions, 
reasonable” (p. 828). In practice today lump-sum compensation agreements 
between governments preponderate, e.g., as in the Suez settlement; and it 
must be conceded that for political reasons these agreements rarely provide 
for adequate compensation in any normal sense of the word adequate. 

This study marks the latest addition to the body of first class quality 
literature on this subject by Dr. Bin Cheng, Professor S. Friedmann, 
Professor W. Friedmann, Lord McNair, Dr. F. A. Mann, Dr. Schwarzen- 
berger, Dr. Gillian White and Professor Wortley, and worthily holds its 
place in such excellent company. The teeming resources of American 
libraries have been utilised in the compilation of extensive footnotes and 
bibliographies; the printers and publishers have manufactured a fine 
example of their craft; and the author has used an agreeably readable, 
unsophisticated and non-technical style throughout. 

Axec SAMUELS. 


THe Law or [INTERNATIONAL Atk Transport. By Bw CHENG. 
[London: Stevens & Sons, Ltd. Library of World Affairs, 
No. 47; New York: Oceana Publications. 1962. xli and 
495 and (appendices, bibliography, index) 227 pp. £10 10s. 
net. | 


Tue book under review is divided into three parts. Part One deals with 
the International Civil Aviation Organisation and with the rights and duties 
of its members. Part Two attempts the increasingly difficult task of 
drawing the distinction between scheduled and non-scheduled air trans- 
port and covers the law relating to the latter. Finally, the law of 
scheduled air transport is considered in Part Three which forms the 
largest section of the book. In addition there are many excellent charts, 
diagrams, maps and tables and a reprint of a large selection of texts in 
full. This description of the contents of Dr. Cheng’s book makes it 
obvious that it will fil a gap in the still scanty literature of air law. Its 
qualities, however, lift it out of the category of no doubt worthy but 
prosaic pratitioners’ handbooks and make its publication an event of 
considerable significance. 

The prodigious increase in international air transport in the present 
century has not been matched by the development of a uniform and 
serviceable legal framework. The International Civil Aviation Conference 
which met at Chicago in November 1944, whilst successful in setting up 
the International Civil Aviation Organisation to which some ninety states 
now belong, signally failed in its principal object of providing for the 
allocation and regulation of traffic between scheduled international airlines 
by way of a general agreement. Since 1944 many new airlines have been 
launched, some for economic reasons but more for national prestige 
reasons, thus increasing the confusion. At present, scheduled international 
air services operate under a vast network of treaties of varying contents 
and duration linking individual pairs of states. Uniformity of Jaw and 
practice appears as elusive and unattainable a goal as ever. What is 
imperatively needed is more research into this maze of bilateral treaties 
to see if certain common patterns can be found in them. It may be 
objected that it is difficult to base any definite legal conclusions on such 
a precarious foundation, but the findings, if positive, should at any rate 
‘provide valuable evidence of the way in which air law is developing. To 
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disregard the profusion of bilateral treaties and concentrate solely on the 
few multilateral agreements and such customary law as can be found would 
be a largely fruitless exercise for the sake of a dubious methodological ideal. 

The task of scrutinising all the existing treaties may well appear beyond 
the energy of a single scholar but it is one that must be faced if the 
real picture of the present position is to emerge. Dr. Cheng has decided 
on a more limited policy of analysing all post-war agreements of the United 
Kingdom. This, in the reviewer's opinion, is the right decision but one 
which needs to be justified. The author does so by pointing out that the 
United Kingdom’s air transport agreements afford a very representative 
cross-section of the law of international air transport, both scheduled and 
non-scheduled. On the one hand, the Bermuda Agreement of February 
1946 between this country and the United States in the section of scheduled 
air services has provided the model for many later treaties. On the other 
hand, two bilateral agreements on non-scheduled air transport signed by 
the United Kingdom with France and Switzerland have strongly influenced 
the Paris Multilateral Agreement on Commercial Rights of Non-Scheduled 
Air Services in Europe, 1956. One may only suspect that the tendency to 
follow the pattern of the British agreements was due to the lead which 
this country gave at Chicago in fostering the policy of “order in the air” 
in opposition to the American thesis of almost complete freedom of 
exploitation of the air space. Now that the United States herself has 
largely abandoned her stand it cannot be taken for granted that the 
British agreements will continue to exercise the same appeal. What is, 
however, important and encouraging is the substantial degree of similarity 
shown by a comparison of the Standard Form of bilateral agreements 
drafted at Chicago with the post-war British treaties and the modified set of 
Standard Clauses adopted by the European Civil Aviation Conference at 
Strasbourg in 1959. 

Within the self-appointed limits Dr. Cheng has performed his task 
admirably. The treaties are subject to a meticulous analysis and are 
reduced to a reasonably coherent system. The authors comments are 
always weighty and often stimulating. His book should be welcome, not 
only for its own merits but also for the stimulus which it should provide 
for further studies of bilateral agreements. It is impossible, however, 
to end this review without some criticism of the book’s excessive weight 
and bulk. If thinner paper and closer print were used the book would be 
easier to handle and, presumably, cheaper to buy. 

J. K. Gropecx. 


Tue Quantum or Damages. Vol. 2. Second edition, By Davin 
and Maraarzt Kemp. [London: Sweet & Maxwell, Ltd. 1962. 
xxiii and 828 pp. (with index). £2 7s. 6d. net.] 


Ix reviewing Volume 1 of this work which appeared a year ago (see 
(1961) 24 M.L.R. 666) I have already confessed my disqualification for 
being fair to the authors in that I take no joy in encyclopaedias, In 
Volume 1, which dealt with non-fatal personal injury claims, I found that 
Mr. and Mrs. Kemp had recorded 182 appeals from the awards made 
by judges sitting alone of which 66 were varied more or less drastically by 
the Court of Appeal. This appeared to me to support the view, which 
(pace Lord Devlin) I still hold, that judges are scarcely more predictable 
than juries as assessors of such damages. Volume 2 deals with fatal injury 
claims and is, not unnaturally, only about half the size of Volume 1. The 
fatal case seldom raises any serious question about the damages to be 
awarded for pain and suffering or loss of the amenities of life and thus 
removes from the field of assessment a vast area of dispute and conjecture, 
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together with the exciting prospect of judicial disagreement on the scale 
manifested in, for instance, Wise v. Kaye [1962] 1 Q.B. 629. What remains is 
to a substantial extent a matter of simple arithmetic (supposing indeed 
that any arithmetic can be regarded as simple) and I should therefore 
have-expected that the proportion of successful appeals on quantum would 
be noticeably lower. I find, on the contrary, that out of 87 appeals 
recorded by the Kemps no less than 20 succeeded. I have been wondering 
what this proves, but cannot see that it proves anything except that 
anyone can make mistakes. 

It is clear at any rate that I have been mistaken in belittling the 
encyclopaedic method, because there seems to be no doubt that the courts 
have set a course towards the standardisation of damages in personal injury 
cases and that the industry of the Kemps in collecting awards is bearing 
just the sort of fruit they looked for. The present collection does not 
make very lively reading but the practitioner may well feel it to be 
necessary reading—if only for fear that his opponent will have been 
reading it. I can read anything if I am paid to do so and am certainly 
willing to thank the Kemps for making the reading a lot easier. For 
the past ten years or so shorthand transcripts have been kept of all judg- 
ments of the Court of Appeal not otherwise reported. This, as Megarry, a.c., 
has remarked, has led some of us “to sigh for the old days when the 
obscurity surrounding the unreported was usually impenetrable.”1 But 
there is no going back. On the contrary, you have to go over to the Bar 
Library where you find these transcripts bound up in unwieldy volumes which 
you are not allowed to take out of the building. It is therefore a real 
service to have made them available to counsel in their own chambers. 
One can at least smoke while reading Kemp and Kemp. 

Owing to the comparative lack of controversial topics for discussion 
in fatal cases there is a good deal less descriptive or argumentative text 
in this volume than there is in Volume J. There is, however, an intriguing 
discussion at pp. 274-277 of the question whether a plaintiff can be heard 
to allege that he (or more probably, she) was dependent on earnings 
which the deceased obtained illegally. The authors come down “with 
some diffidence,” but with laudable determination, on the side of the 
burglar’s widow. If the deceased had been a successful practitioner for 
many years without being found out it will be open to the court to conclude 
that he might have continued to sustain his dependants in the same way 
and with equal success in the years that have been lost to him. ‘This 
would make a jolly subject for a moot. Let us suppose that the deceased 
had in fact been a burglar and that his elder brother, who had been in the 
same business himself but had broken a leg while climbing down a drainpipe, 
had thereafter eked out a livelihood by receiving goods stolen by the 
deceased. I imagine that someone might say that if the maxim ev turpi 
causa non oritur actio means anything it will surely catch this case; 
to which it might perhaps be answered that this maxim has never been 
applied except in actions founded upon contract. It might further 
be urged that, whatever the position of the brother, the widow of the 
deceased would have a good claim if, like the wife in one of Mr. J. B. 
Priestley’s plays, she never knew that her husband was maintaining the 
home out of the proceeds of crime. The whole subject teems with fascinating 
possibilities and one can only regret the unlikelihood of thelr presenting 
themselves in practice. 

The comparison between the widow and the brother may give rise to 
another problem which is more practical if less picturesque. The damages 
awarded to the widow must be paid into court and will be invested for her 
benefit. The damages awarded to the brother will be under his own control. 


‘1 Miscellany-at-Law, p. 808. 
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By investing them in judiciously selected equities the brother may be able 
to counter the effects of continuing inflation, which is just what the widow 
cannot do. Ought there to be a different measure for calculating the damages 
in the two cases, assuming other things to be equal? This problem has been 
learnedly discussed by Professor Street2—so learnedly indeed that F feel 
grateful to Mr. and Mrs. Kemp for not discussing it at all and for summing 
up their views on inflation in the words: “The assessment of damages under 
the Fatal Accidents Act is difficult enough without further complicating the 
issue with detailed calculations showing the trend of the purchasing power 
of the pound and its likely repercussions on wages in the particular occupa- 
tion followed by the deceased. We do not suggest anything of this sort. But 
if the court is satisfied that the present decline in the purchasing power 
of the pound is likely to continue, that would, in our submission, be a good 
reason for making less discount in respect of the fact that the dependants 
are getting a lump sum down.” 

The book is divided into sections based on the relationship of the deceased 
to the plaintiff, viz, husband, wife, adult child, infant child, or parent. It is 
apparently too early to assess the impact, if any, of the Fatal Accidents Act, 
1959, which has extended the range of eligible dependants to include “any 
person who is, or is the issue of, a brother, sister, uncle or aunt of the 
deceased person” and has added that “in deducing any relationship for the 
purpose of” the Acts “any relationship by affinity shall be treated as a rela- 
Honship by consanguinity.” If this means what I think it means it may yield 
some novel results. Suppose that late in life my father’s younger brother 
married a widow who already had a small son by a former marriage. If I 
have been contributing to this boy’s school fees he will have a claim under 
the Acts if someone negligently kills me. There is nothing unreasonable in 
this; to the extent that he was dependent on me it seems only right that he 
should have a claim, but it seems odd that the basis of his claim should be 
that my uncle married his mother—I might have been just as generous if they 
had lived in sin. One might have thought that the important thing was the 
dependency and that once Parliament had broken through the tight net of 
relationships woven by the Act of 1846 it might have abandoned the test of 
relationship altogether. This, of course, would mean a reversal of the decision 
in Burgess v. The Florence Nightingale Hospital [19655] 1 Q.B. 849 that the 
husband’s claim in respect of his wife’s death must be limited to the value of 
the services which she rendered to him qua wife as distinct from those which 
she rendered gua professional dancing partner. It might be difficult to apply 
this rule to all the remoter relationships introduced by the Act of 1959 and 
to distinguish, for instance, what I contribute to a boy’s school fees gua step- 
uncle and what I contribute gua an old friend of bis late father. But this is 
for the third edition. Meanwhile I have no doubt that the second edition will 
sell well. 

C. P. Hanvey. 


Unrr LiMmITaAToNn or Carrimr’s Liapmiry: raz Hacor RULES 
ArT. IV (5). By Eruime Szxvvic. [Oslo: University Press; 
London: Pitman & Sons, Ltd. 1961. 264 pp. (with index). 
Norwegian Kroner 40. 45s. net.] i 


Tar CLAM ror DremURRaGE. By Hueco Terere. [Gothenburg : 
Akademiförlaget-Gumperts; London: Stevens & Sons, Ltd. 
1962. 95 pp. 25s. net.] 


I mave more than once drawn attention to the series of volumes on mercan- 
tile law, particularly its maritime aspects, which are being published in 


2 Principles of the Law of Damages (1962), pp. 125-197. fi 
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English in the Scandinavian countries.1 Here are two excellent additions to 
it; one from the rapidly developing Institute of Maritime Law at Oslo; the 
other from the Gothenburg School of Economics and Business Administration. 

The fixing by the Hague Rules of a pecuniary limit to the carrier’s 
Habittty for loss or damage to cargo carried under contracts governed by the 
rules on a basis fixed by the “package or unit” carried was part of the 
general compromise introduced by the Brussels Convention. “Package or 
unit” is a simple phrase, but its simplicity is deceptive, as is so often the 
case with simple phrases, and like many limitation rules its construction gives 
rise to much difficulty, so much so that the most substantial chapter in Mr. 
Selvig’s book has to be given to the consideration of its meaning. Curiously 
enough this has been but little discussed in English courts, but a moment’s 
consideration given to the matter in the conspectus of the actual business of 
sea transport will show that the problem is not a theoretical one, as the 
question whether shipments of bulk cargo are within the rule will at once 
pose itself. And if the answer be yes, what “unit” was intended to apply? 
How ambiguous the word “unit” is in the context of cargo transport by sea 
is neatly underlined by the fact that when the U.S.A. put the Hague Rules 
into their local legislation the meaning, or what was thought to be the 
meaning, was written out in longhand as “customary freight unit,” but in 
Europe the view has been generally taken that what was intended by the 
drafters of the Hague Rules was “shipping unit.” Thus at the very outset a 
convention which it was hoped would restore some of the old-time unity of 
maritime law has received diverse interpretations. 

These problems have been worrying courts both in the U.S.A. and France, 
and one of the great values of Mr. Selvig’s volume is the wide sweep of his 
discussion which embraces the jurisprudence of all the main Western Euro- 
pean maritime states as well as that of the U.S.A. and Canada. His work 
should prove most helpful to English maritime lawyers. 

Mr. Selvig’s book however is far from being a mere technical analysis of 
Article IV (rule 5) of the Hague Rules. In his introductory chapter he 
discusses shortly the whole problem of limitation, more particularly in the 
conspectus of maritime law and transport law generally, as well as giving an 
interesting history of the genesis of the particular rule under consideration. 
He also raises in his Preface some most pertinent points of general importance 
One of these has been a good deal under consideration in our own courts, viz., 
the problem of uniformity of construction in relation to enactments originating 
in international conventions (cf. Stag Line v. Foscolo Mango [1982] A.C. 828: 
wrongly spelled here). Another, which I do not seem to have seen discussed 
previously, is the possibility of a wrong slant being given to the construc- 
tion of such a convention if, as has happened in some cases with the Hague 
Rules, it is incorporated into a local code of maritime law—the disconnection 
from the original context might well affect the construction. This point is 
particularly important at present, because “committees from the different 
Scandinavian countries are considering whether to repeal the special Hague 
Rules Statutes . . . and to incorporate their provisions into the uniform 
maritime codes” which have effect there. These problems would repay much 
fuller discussion than Mr. Selvig is able to give to them in his book. 

It would not be profitable here to mention in detail all the matters which 
come under consideration in this volume. It will perhaps be sufficient to say 
that there are points of construction other than the meaning of “ package or 
unit” which are effectively handled; that Mr. Selvig has some pertinent 
observations on the contracting-out provisions, which are of course of wider 
application than the rather narrow area covered by this book; and that he 


1 Ses, e.g., (1955) 18 M.L.R. 810 (Rérdam-Baltcon Charterparty); (1959) 
22 M.U.R. 850 (Selmer, Surotval of General Average); (1962) 25 M.L.R. 
° 384 (Tiberg, The Law of Dumurrage (1960) ). 
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devotes a whole chapter to the question of “declaration of value and other 
agreements establishing excess liability.” Attention should also be drawn to 
the useful tables of decisions given in the courts of the various countries 
where the administration of the Hague Rules is considered in this book. 

Dr. Tiberg’s short volume is in the nature of a postscript to his more 
substantial work on Demurrage. (For an appreciation of this see (1962) 25 
M.L.R. 884.) What the author does here, with a conspicuous amount of 
success, is to widen the outlook of the earlier work. He achieves this 
object in two ways: first he goes beyond the narrow confines of demurrage 
and damages for detention into contiguous areas of the law of carriage where 
analogous points arise such as freight. Secondly, and perhaps more usefully, 
he discusses the legal rules which he analysed on a somewhat technical basis 
in the earlier work in relation to the business aspects of sea transport in a 
way which should be very helpful to those who are occupied in this important 
branch of commercial activity. These discussions can also be confidently 
recommended to the attention of lawyers who are perhaps more prone to fail 
to see the wood for the trees in these rather technical areas of maritime law 
than elsewhere. In reading the decisions on carriage by sea in particular, one 
too often has the feeling that a rather better understanding and appreciation 
of the business aspects of the dispute would have led to a different conclusion 
in the recent case of Riverstone Meat Co., Pty., Ltd. v. Lancashire Shipping 
Co., Ltd, [1961] A.C. 807. 

In my review of the earlier work I felt it necessary to refer to ambi- 
guities caused by Dr. Tiberg’s sometimes faulty use of English. I am glad to 
be able to say that in the present volume there is a noteworthy improvement 
in this respect. 

C. 


Mopern Law or Cuarities. By Grorae W. Keeton. [London: 
Pitman & Sons, Lid. 1962. xxxv and 225 and (appendices 
and index) 118 pp. £2 15s. net.] 


Tus useful and interesting work appears at a most profitable time. The 
Charities Act, 1960, makes several major reforms, while the recent Trustee 
Investments Act, 1961, and the Rating and Valuation Act, 1961, have impor- 
tant application to charities. Furthermore it is Just possible that the last 
has not been heard of the suggestions made in the Radcliffe Report for a 
re-definition of charities for income tax purposes. 

An amount of commentary has already been written on these reforms, but 
the present book is the first attempt to cover, in the compass of a single 
work, the whole area of case law and recent statute law. The material is 
well ordered and the principles are clearly presented. These qualities make 
it a most useful work for students of the subject. 

The merits of the book are considerable and it is in the light of this that 
the reviewer’s criticisms must be read, but they are the more unfortunate for 
blemishing a worthwhile study. 

It is a pity that an unnecessary amount of space is devoted to discussing 
the historical background of the subject. Of course it is right and proper to 
place trends and changes in their proper social and historical context, but in 
a work on the modern law of charities it is a mistake to blanket the modern 
law by lavishing attention on history and reform recommendations. An 
example of this is the chapter on rating of charities. This contains five pages 
on the history and nineteenth-century legislation, three on recent judicial 
treatment of the Scientific Socteties Act, 1848, and five on the problem as 
faced by the Pritchard Committee; finally in a last paragraph of eleven lines 
we are given a very rough outline of sections 11 and 12 of the Rating and 
Valuation Act, 1961, the provisions of which should have been the substance 
of the whole discussion. Similarly the subject of superstitious uses is now of 
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largely historical interest and the devotion of a whole chapter to it seems 
unnecessary and indeed in a book on the modern law it is rather unjustifiable. 
The little that needs to be said on the subject could properly have been 
included in the chapter on trusts for the advancement of religion. 

Whilst the chapter on trusts for the advancement of religion is written in 
a clear and interesting fashion, it is a pity that Re Hummeltenberg [1928] 
1 Ch. 287, which is also referred to elsewhere in the book, is only dealt with in 
a footnote in this chapter. It is one of the few cases which are of assistance 
in drawing the legal limits of “religion” in this context where there is little 
modern authority on the distinction between religious and quasti-religious 
activities, superstitious, devotional, evangelical, liturgical or magical as they 
may be. 

The book contains an excessive amount of unnecessary quotation. It is 
difficult to estimate just how much there is, but it must amount to a sub- 
stantial percentage of the text. A quotation always disturbs the flow of 
reading to some extent and can only be justified if the quoted passage has 
peculiar authority or clarity or illustrative properties. Few of the quota- 
tions in this book justify their existence there. The author’s style is clear 
and cogent in itself and it is a pity that his most interesting passages are 
punctuated by a page of quotation, the substance of which has already been 
expressed or could be expressed in a few lines. 

There is an unfortunate arrangement in the treatment of the cy-prés 
doctrine. Chapter 9 is entitled “The Cy-prés Doctrine” and Chapter 10 
deals with its recent extension. Yet the author contrives to deal with section 
14 of the Charities Act, 1960, in Chapter 9, whilst section 18 is dealt with in 
Chapter 10. This can only confuse the beginner and it is a pity because, 
order apart, this is a very lucid and helpful account of the subject. 

Apart from these comments anything else is largely a matter of personal 
taste. The reviewer, for example, would have preferred to see a fuller 
discussion of Re Dominion Students Hall Trust [1947] Ch. 188 at p. 188. 
Re Rymer [1895] 1 Ch. 19 might profitably have been contrasted with Re 
Faraker [1912] 2 Ch. 488 at pp. 127-128 and Re Wood [1949] Ch. 498 might 
have been dealt with in Chapter 8. It is perhaps surprising to find no 
reference anywhere in the book to Re Endacott [1960] Ch. 282. But these 
comments essentially reflect one’s personal approach to the subject and do not 
necessarily have any objective merit. 

The book contains the text of the Charities Act, 1960, and New Zealand 
Charitable Trusts Act, 1957. It has an excellent index plus case and statute 
tables. 

J. A. ANDREWS. 


PRINCIPLES OF AUSTRALIAN ADMINISTRATIVE Law. Second edition. 
By W. FRIEDMANN, LL.D(Lond.), DR.JUR. (Berl.), Lu.M.(Melb.), 
and D. G. BENJAFÆLD, LL.B.(Syd.), Resi EA Y 
[Australia: Law Book Co. of Australasia Pty. Ltd. Distri- 
butors for the United Kingdom and Europe: Sweet & Maxwell, 
Ltd. 1962. xxiii and 268 pp. 658s. net.] 


Tue first edition of this book was published in 1950. A volume of little more 
than 100 pages, it was written by Professor Friedmann during his brief 
tenure of the Chalr of Public Law at Melbourne. It was a series of bold, 
impressionistic sketches, drawing liberally on English materials and general 
propositions but also introducing some of us to the unprospected wealth that 
lay buried in the Australian statute book and law reports. Australian 
writers have been slow to take up the pick and shovel, but now there are signs 
of furious activity. Within the space of a few months we have had Dr. 


May 1968 REVIEWS 841 


Brett’s valuable book of cases and materials on administrative law and the 
second edition of the Principles. The present edition is mainly the work of 
Professor Benjafield, of the University of Sydney. Australians and others 
will hope that this will be the forerunner of further contributions by him and 
his colleagues in their own right. Certainly it is a formidable effort, concise 
and incisive, accurate and amply documented. 

The general plan of the work is substantially unchanged. The reader is 
thrown in at the deep end: a chapter entitled “Differences between British 
and Australian Constitutional Law” proves to be devoted mainly to a contro- 
versial restatement of the legal concept of parliamentary sovereignty. If 
much in this chapter and in the two that follow it, on the rule of law and 
the separation of powers, nevertheless seems familiar to the sophisticated, 
that may be because Professor Friedmann’s thinking on these matters, 
revealed In occasional writings over a long period, has become widely accepted 
as the modern orthodoxy. There follow chapters on the social function of the 
state, delegated legislation, the legal status of the Crown and other public 
bodies, the liability of public authorities, judicial review and administrative 
adjudication. Most of them have been considerably enlarged, and in the 
result one is offered a survey which in scope and content is comparable with 
Griffith and Street’s book on English administrative law. 

A certain amount of the material is distinctively Australian, referable to 
peculiarities in constitutional framework or in administrative, social and 
economic structure. But the similarities between the British and Australian 
systems are remarkably close. In the field of administrative adjudication 
Australians are Franksless and make relatively little use of the public local 
inguiry; England cannot boast of Prickly Pear Wardens, Fruit Fly Compen- 
sation Committees or Phylloxera Boards; yet the problems and the tentative 
answers that have been propounded to them are sufficiently analogous for 
comparisons to be worth while. In the field of case-law the similarities are 
far closer. Australia has not followed slavishly in England’s footsteps: it 
has gone its own way in defining the scope of the writ of prohibition and the 
action for a declaration, the permissible limits of the Attorney-General’s 
intervention for the vindication of public rights and the treatment of priva- 
tive clauses, for example. But English precedents carry great weight, and 
they are often analysed with a degree of penetration which one would wish to 
see our own courts emulate more regularly. Anyone who is at all acquainted 
with the jurisprudence of the High Court of Australia and the leading State 
Supreme Courts will be aware of the thorough citations of authorities by 
counsel and the rigorous standards maintained in ‘the judgments. It is 
impossible to read half a dozen reported Australien decisions on administra- 
tive law without learning something new about English law. Among the 
English readers of this book some will be led for the first time to these 
sources, and all will be guided to relevant cases which they would have other- 
wise overlooked. And the quality of writing and thinking about English 
administrative law must improve as an increasing number of students and 
practitioners become familiar with the Australian contribution. It is indeed 
odd that in England American administrative Jaw, which has developed in a 
quite different political context, has hitherto been so much better known than 
Australian administrative law. This new edition will help to redress the 
balance. 

Some passages in the book—for instance, on public contracts and the 
interrelationship of certiorari and mandamus—provide the best available short 
statement of the rules of English administrative law. For the rest, Fried- 
mann and Benjajfield is to be recommended as further reading for English 
students and must be prescribed as a set book for their teachers. 


S. A. DE SMITH. 
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ALLGEMEINE LEHREN DES STAATSANGEHORIGKEITSRECHTS. Second 
revised edition. By ALEXANDER N. Maxanov. ([Stuttgart: 
W. Kohlhammer Verlag. 1962. xv and 486 pp.] 


Tur, first edition of Professor Makarov’s treatise on the general problems of 
the law of nationality appeared in 1947. In the circumstances then prevailing 
it was hardly noticed outside Germany. It has been unobtainable for many 
years during which numerous and difficult questions relating to nationality 
fell to be considered and much judicial and academic material was produced. 
It is, therefore, highly satisfactory that the learned author decided upon a 
second edition of his work. It proves to be one of the most illuminating and 
authoritative contributions to a subject of great practical importance. 

The work is divided into seven long chapters. They deal with the concep- 
tion and types of nationality; the sources of the law of nationality; the 
application of the law of nationality; dual nationality and statelessness; 
proof of nationality. Professor Makarov’s discussion is always sound (per- 
haps, sometimes, even too cautious, if not pedestrian) and well reasoned. It 
is usually convincing and often stimulating. Nor does the author neglect 
problems of general impact, though he severely limits their discussion to the 
context of the law of nationality. Thus he touches upon the question of 
foreign law which is contrary to public international law (p. 184 et seg. and 
p. 204) or he refers to what he describes as the “preliminary questions of the 
law of nationality” (p. 289): if the nationality law refers, for instance, to 
“infant children,” which is the legal system that tells us whether a person is 
an infant? The student who directs his attention to such problems will 
discover much valuable material in this book. 

There are two features which cause a little surprise. In the first place one 
cannot help feeling that the rich Judicial and academic material produced by 
the English speaking world has been somewhat neglected. Even Dr. Clive 
Parry’s great work which has contributed so much towards the elucidation of 
the law of the British Commonwealth is hardly ever referred to. Secondly, 
the grave problems of the law of nationality, which have arisen in the Federal 
Republic of Germany since 1945 and led to a vast number of decisions, meet 
with inexplicably cursory treatment. Some of these decisions acknowledge 
their indebtedness to Professor Makarov. Al of them deal with questions of 
fascinating interest, for German malpractices in Austria, Sudetenland, Czecho- 
slovakia, Poland and elsewhere created extraordinary complications in the 
post-war world. Yet Professor Makarov discusses only a few of these deci- 
sions and the serious questions arising from compulsory naturalisation are 
reflected in his work to a disproportionately small extent. Any reader who 
is interested in them must turn to Professor Makarov’s other writings. 


F. A. Maxxy. 


Women in Prison. A Study of Penal Methods. By Anne D. 
SmarsH. [London: Stevens & Sons, Ltd. Library of Crimin- 
ology, No. 6. 1962. x and 825 and (appendix, bibliography 
and index) 46 pp. 42s. net.] 


Desrrre efforts by individual reformers like Elizabeth Fry, no serious attempt 
to distinguish between men and women in the study of criminality was made 
until the very end of the last century. Some of the theories then put forward 
by Lombroso in Italy and Pauline Tarnowsky in France were unfortunately 
all too easily discredited and it was not before another twenty-five years had 
passed that, at least in this country, the matter became a live issue. “The 
law strikes men and women with the same penalties of penal servitude and 
imprisonment,” wrote Sir Evelyn Ruggles-Brise in 1921. It was his view at 
the end of a long career as Chairman of the Prison Commission that real 
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progress could only be made “when the state boldly recognises the essential 
difference between the instincts and motives leading to criminal acts in 
the two sexes, and adapts its methods of punishment and reformation 
accordingly.” 

Women in Prison enables the reader to form some opinion on how far, in 
the forty years since this statement was made, the chief sanction of the 
criminal law, imprisonment, has in practice been adapted to the special needs 
and the particular problems of the female sex. For this reason the subject of 
this “study in penal methods” is an important one; its findings, though most 
cautiously phrased, are on the whole not encouraging. Some advance in the 
right direction has of course been made of late and Dr. Smith is not sparing 
in her praise for what has been achieved for instance by the establishment of 
open prisons like Askham Grange and by the devotion of women like Miss 
Mary Size, its first Governor. But basically, despite an immense amount of 
reshuffling to and fro, the framework for both sexes is still much the same 
and most of the old and general complaints against our prison system as a 
whole are still there: antiquated buildings as at Holloway, making a con- 
structive policy almost impossible, monotonous labour which is drudgery 
rather than practical industrial training, with consequent inadequate prospects 
upon release, when even a short time of unemployment may have disastrous 
results. They are too well known to need emphasis here, except perhaps by 
quoting the bare statement (on p. 212 of Dr. Smith’s book) that the sewing of 
mail bags still continues at the chief women’s prison in 1961, though these 
have become “smaller and lighter.” 

This is the more disappointing, because one might have thought that, by 
reason of the far smaller numbers involved, it would perhaps have been found 
possible to give female offenders, and particularly all young ones, the more 
individual and constructive care which must be the eventual aim of all 
enforcement of the criminal law. Apart from the somewhat halfhearted 
recommendations of the Ingleby Committee, hardly any serious thought seems 
yet to have been given to the question of finding alternatives to imprison- 
ment for women. As for the prisons of today, although Dr. Smith has 
compiled her book almost exclusively from official sources, mainly the annual 
reports of the Prison Commissioners, and gives no hint whatever of ever 
having been inside the institutions she writes of for as much as a single 
day herself, the impression one gains is that their population is, in its different 
way, still frequently a motley crowd as ill assorted as any of the past. It is 
difficult to avoid her conclusion that the ordinary prisons still contain almost 
as many inmates who don’t properly belong there at all as those who do. 
Habitual drunkards and prostitutes present, obviously, problems utterly 
different in kind from ordinary offenders, and tend to form merely a “ dis- 
turbing element in the community” which the staff must aim to build up 
there. Clearly they are most unlikely to benefit from progressive schemes for 
work and education during the period of their short sentences, and can only 
hamper them. Next to these irresponsibles a most serious disruptive element 
is presented by the comparatively high proportion of women in prison who 
are mentally backward or suffer from some form of mental disorder (probably 
considerably higher than among men) Despite much research into the psycho- 
logical problems of women prisoners we are in essence not substantially 
nearer segregation of those women who offer some prospect of reasonable 
readjustment to the needs of society at large by training, from the rest who 
need above all some form of medical treatment, rest and attention in the 
widest sense. 

The situation is not helped by the almost inexplicable tendency of some 
magistrates who still sentence women by preference to very short terms of 
imprisonment without any serious thought to what is to be done with them 
there, and although some other method of disposal, especially probation, might 
be perfectly adequate. The “short, sharp lesson” may be all very well in 
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some cases, but when it is seen that, in 1960, over 86 per cent. of women 
prisoners had received sentences of six months or less, and nearly half the 
total population of women’s prisons went there for less than six weeks, it is 
almost idle to complain that prisoners come out of jail no better, but often 
rather worse than they went in. In fact, of every hundred women sentenced 
to imprisonment in England, Wales and Scotland in the same year, ten had 
been to prison ten times and more, and five as often as twenty times. 

Women in Prison is not concerned with present-day conditions only, but 
“aims to see the modern prison system in perspective .. . against the back- 
ground of punishment for women in the past.” As an effort to deal with this 
subject systematically, the book can be welcomed, though it is a little too 
obviously written in the library on the basis of official publications and other 
readily accessible sources, and in the style of a doctorate thesis (which indeed 
it might well heve been originally). It is not yet the fundamental work on 
the treatment of female delinquents founded on case studies, original research 
and the experience of other countries which one hopes to read one day in the 
excellent “ Library of Criminology,” but perhaps it will help to stimulate such 
an important undertaking. When the time for it comes, it is to be hoped 
that the editors will insist that all concerned with the work shall bring their 
ideas to the touchstone of hard reality inside our prisons. 


H. A. HAMMELMANN. 


ATTENDANCE CENTRES. An Enquiry by the Cambridge Institute of 
Criminology. By F. H. McCumrtock in collaboration with 
M. A. Watxer and N. C. Savur. [London: Macmillan. 
1961. xiv and 152 pp. (with index and appendices). 28s, net.] 


THis survey is based on research carried out at nine attendance centres in 
different parts of England and Wales, set up under the authority given in the 
Criminal Justice Act, 1948. There are now over forty such centres, including 
one for senior youths, aged 17-21. The study is timely in that it comes at the 
end of the first decade of this new institution, and at a time when the 
Advisory Council has just reported to the Home Office about the possible 
extension of the scheme to a more intensive régime than the present Saturday 
afternoon attendances. (The advice they have offered is against the intro- 
duction of the Boston type of intensive attendance, at least as an official 
effort.) Recently the Criminal Justice Act, 1961, has increased the permitted 
hours of attendance for certain offenders, and it is important to know more 
about these centres and their efficacy now that they have become a permanent 
feature of our crime prevention system. 

What is revealed in this report is mainly the striking ambivalence over 
the purpose of these centres, which is shared not only by the legislators, 
but by the courts and those whose duties have included setting up and 
running these places. The wide variations in the policy of the courts 
is no doubt reflected in the very different success rates for different 
categories of offender. One of the most surprising findings is that those 
who are subject to a probation order concurrently with an attendance 
centre order do rather worse than those who are not under probation super- 
vision. This is true even when allowance is made for the social background 
and family situation of the offenders. 

Whether this is due to the influence of factors outside those investigated 
here, such as the effect on the magistrate of his own personal impression of 
the offender, and the offenders attitude in court, or whether it is due 
to the conflict of aims between probation and punishment, which the 
offender feels with regard to his sentence, or some other cause—this ig one 
of the teasing questions which this research raises but cannot answer. 
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One of the most interesting conclusions which does emerge from the study 
is that in the case of the recidivist offender whose order is made as a last 
resort before sending him away to an approved school or to Borstal 
training, the attendance centre order is unlikely to be successful. Moreover, 
the chances of success appear to be somewhat worse with the younger 
boy (12-14) than with the older boy (15-16). It would seem that attendance 
centre orders are best reserved for the young offender with little or no 
previous experience of crime coming from a fairly normal home background. 

This report has been compiled with considerable technical skill and 
erudition, and the references to relevant literature are most helpful. The 
general impression is one of considerable improvement on some of the 
earlier reports in the series, and of a most workmanlike job. 


J. E. Haw, Wurums. 


Socta, CasEwoRK FoR THE State. By Brearrıce E. POLLARD. 
[London: Pall Mall Press. 1962. 282 pp. (plus bibliography 
and index). 86s. net.] 


Maaisraares’ courts provide swift, summary remedies of legal separation, 
custody of children and maintenance by reason of their jurisdiction in 
matrimonial disputes. Furthermore, for spouses who do not wish to stand 
upon their legal rights, the magistrates’ courts also provide, through 
the probation service, the largest matrimonial casework agency in the 
country, Attempts at reconciliation and improvements in matrimonial 
relationships can only be undertaken with the voluntary co-operation of 
those concerned. Marriage is regarded by society and the state as funda- 
mental to stable sexual relationships as well as being the best environment 
for the upbringing of children. Probation officers, as Mrs. Pollard points 
out, are caseworkers of a statutory authority interested in the better function- 
ing of the machinery of government. They are thus sometimes placed in a 
situation where conflicts arise between the interests of the individual and the 
collective interests of society. i 

This is a fascinating study of the principle of the client’s independence 
in the matrimonial work of probation officers, in a survey of areas outside 
London. Success is measured in terms of a better relationship between 
spouses after the assistance of the probation officer has been given in 
a casework setting. Mrs. Polard found that certain factors contributed 
to improve the mutual relationship, #.¢., arranging interviews by appointment, 
having contact with both spouses, making use of joint interviews, discussing 
their sexual relationship with each spouse at an early stage. 

We can conclude that the probation officer must gain the confidence of 
both clients. At present a disquieting practice exists in the Metropolitan 
magistrates’ courts whereby a probation officer “puts up” a wife who 
wishes for a summons, by explaining the nature of her case to the magis- 
trate. If the same probation officer is asked by the court to assist in 
the possibility of reconciliation, what likelihood is there that the husband 
will regard him as neutral between the parties? The study reveals some 
leaning of probation officers towards the wife’s case. 

It is disquieting to find that so many probation officers lacked any 
adequate training. At least one-third of those in the study had no training 
specifically for marital work. I agree with Mrs. Pollard’s conclusion that 
this probably can arouse only alarm and resentment without promoting 
insight or skill. 


Jeax Granam Harr. ° 
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CONGRESS AND THE Court. A Case Study in the American Political 
Process. By Warrer F. Murrny. [Londen and Chicago: 
University of Chicago Press. 1962. xi and 808 pp. 28s. net.| 


Mr: Justice HOLMES AND THE SUPREME Court. Second edition. 
By Feu FRANKFURTER. [Cambridge, Mass.: Harvard 
University Press; London: Oxford University Press. 1962. 
112 pp. 24s. net.] 


Turse two interesting books from America are concerned with related 
subjects. Congress and the Court is a study in practical politics, written 
by an Associate Professor of Politics at Princeton University. The mein 
theme of the book is the judicial work of the Supreme Court of the United 
States during the period 1954-1959 and under the Chief Justiceship of Earl 
Warren, and the criticism that was stirred up by it. After a brief survey 
of previous clashes between Congress and the court (including such incidents 
as the impeachment of Mr. Justice Chase in 1905, which was unsuccessful), 
the author concentrates upon the decisions of the Warren court dealing 
with segregation, loyalty-security programmes, the conduct of Congressional 
investigations, admission to the Bar, and the prosecution of so-called “ subver- 
sives.” On numerous occasions the court limited Congressional attempts 
to intrude into the lives and affairs of private citizens, and in particular 
it reversed the convictions of several Commumists. What' the author calls 
the “libertarianism” of several of the justices, notably Warren himself, 
Black, Douglas and Brennan, met with severe criticism in Congress and the 
press, and legislative attempts were made (one being successful) to counter 
the court’s decisions. Eventually a compromise was reached whereby Con- 
gressional criticism was abated and the court itself appeared to modify 
some of its views. But the struggle should be seen as merely a recent 
example of the perpetual trial of strength engendered by the United States 
Constitution between the Supreme Court and the “will of the people” 
represented in Congress. Professor Murphy aptly quotes Holmes J. as 
saying: “We are quiet here, but it is the quiet of a storm centre as 
we all know” (p. 2). This is a work of high quality, of interest to political 
scientists and lawyers alike. The author, who draws for his material upon 
the court decisions on the one hand, and interviews with members of 
Congress, party officials and newspaper men on the other, writes fluently 
and he skilfully maintains the reader’s fascination. It is a pity that all 
the footnotes, except for occasional biographical notes, are gathered together 
at the end of the text, but this is merely a regrettably common practice with 
American printers and publishers. 

Mr. Justice Holmes and the Supreme Court is a reprint of three lectures 
delivered at Harvard in 1988, and published in the same year, shortly before 
Professor Frankfurter was himself called to the bench of the Supreme Court. 
The lectures, which deal respectively with “Property and Society,” “Civil 
Liberties and the Individual” and “The Federal System,” have been out 
of print for some years, and many will welcome their reappearance in this 
slim volume. ‘The lectures are prefaced by the inclusion of Mr. Justice 
Fravkfurter’s excellent appraisal of the life and work of Holmes which was 
written for the Dictionary of American Biography, and which now fills 
the first thirty-five pages of this book. The whole volume is of great 
value to legal thinkers. The author’s selection of quotations admirably 
illustrates the importance of Holmes’ contributions to jurisprudence, and 
emphasises the position of the court as a “storm centre.” 


. D. C. M. Yarnrry. 
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Law or CITIZENSHIP AND ALiens IN Inpia. By A. N. Swm. 
London: Asia Publishing House. 1962. xxii and 887 pp. 
£8 net. | 


Tus scholarly work fills a gap in Indian legal literature and might serve 
as a model for textbooks on Indian law. The more relevant parts of the 
Constitution, the principal statutes and rules commented on are consigned 
to appendices, enabling the author to present his material in a manner 
facilitating its understanding. In, the first part the author defines his 
terms and explains the problems raised in international and municipal law. 
In the second part he traces the development of citizenship law in India 
and provides a valuable commentary on the provisions of the Constitution 
dealing with citizenship and on the Citizenship Act, 1955. The partition 
of the subcontinent created special difficulties; the commentary on them 
and the solutions are very helpful in clarifying the position. The third 
part deals with aliens and, like the second part, concludes with a miscel- 
laneous chapter focusing attention on provisions of other statutes, highly 
relevant to the subject, which might otherwise have been overlooked. Brief 
though this book is, it is difficult to think of anything overlooked. The 
case-law has been admirably epitomised and, where Indian authorities are 
wanting, the author has explored the law reports of the world for apt 
illustrations. His book is not merely descriptive; there is thoughtful, con- 
structive criticism; gaps in the law are indicated; Inconsistencies between the 
Constitution and the statutes, between the statutes and the rules and even 
between the rules and the prescribed forms are pointed out. 


A. GLEDHILL. 


Banxnurtcy anD Liquipation, being the Gilbart Lectures for 1962. 
By Maurice Mscraxz. [London: The Banker. 1962. 51 pp. 
4s. net.] 


Mr. Mecran has chosen in his latest series of Gilbart Lectures to deal with 
the application of the law of bankruptcy and liquidation to banking. 
Comparatively little has appeared on this subject, and indeed the amount 
of case authority is small. Mr. Megrah’s careful exposition of the law 
will therefore be very welcome to all students of banking. 

Four lectures is, as Mr. Megrah remarks, little enough space to deal 
with such a wide subject. Yet, by concentrating on the specifically banking 
aspects, he manages to cover the ground more than adequately. Indeed, 
welcome as his lectures no doubt were to the students to whom they were 
addressed, much of the material is of pretty general application and does 
not call for comment here. 

The position of the banker vis-à-vis his bankrupt customer, however, gives 
rise to problems of much difficulty, e.g., in respect of protected transactions, 
and also from the point of view of relation back, and it is here that the 
comparative absence of authority, and the imperfect terms of the Bankruptcy 
(Amendment) Act, 1926, cause headaches. As in the past, Mr. Megrah 
assumes a pretty good groundwork of knowledge among the students 
whom he is addressing, and handles his topics at an advanced level. 

Some of the problems which arise in the enforcement of rights against 
sureties and against indorsers of bills and cheques which banks hold are 
very nice indeed. One has been used to go to Byles on Bills of Hachange 
as the best exposition on this subject, and it is certainly a great help now 
to have Mr. Megrah’s well informed and suggestive commentary upon these 


matters. 
ca: 
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Toe Decuazatory Jupement. By I. Zammer. [London: Stevens 
& Sons, Ltd. 1962. xxii and 819 and (index) 17 pp. £2 15s. 
net. ] 


Tam study of a remedy afforded by our legal system of growing importance, 
is a very fine piece of scholarship by an Israeli lawyer who has thoroughly 
mastered his materials. The subject has been analysed thoroughly and 
carefully in the best academic manner, but none the less the book will 
be of considerable value to busy practitioners as it provides a guide through 
a maze of decisions on such subjects as the scope of declaration as a remedy, 
the circumstances in which it will be granted, and the tests that a plaintiff 
has to satisfy in order to establish that he has a locus standi in proceedings 
for a declaration. 

Dr. Zamir starts his account with a few pages on history and on 
the statutory provisions, and in particular R.S.C, Ord. 25, r. 5. Then he 
gets down to the “meat” of his subject, namely, the circumstances in which 
the court (for only the High Court can grant a declaration: see Chapter 9) 
will have jurisdiction, and in which the court will decide to exercise its 
discretion in favour of the plaintiff. 

In discussing his theme the learned author has ranged over a wide field; 
he is naturally primarily concerned with public law, the branch of modern 
Jaw in which the remedy of a declaration has proved itself, but he does 
not ignore private law, and he rightly points out (p. 129) that the declaratory 
judgment “is a common remedy for settling disputes arising out of contract” 

In reading the book through, a few points occurred to your reviewer, 
rather by way of footnotes than criticisms, which may be of some value. 
The procedure whereby a determination may be obtained under section 17 
of the Town and Country Planning Act, 1947 (which is now section 48 
of the consolidating Act of 1962), discussed only in connection with the 
Pyv Granite case on p. 89 et seq., might have been mentioned (on p. 25) 
as an example of a statutory provision for declaratory proceedings, now 
that there is an appeal from the Minister’s determination to the Court of 
Appeal. Att.-Gen. v. Premier Line, Lid. [1982] 1 Ch. 808, was an action 
for an injunction; the court did not have to go through the circuitous 
process of making “a declaration that the plaintiffs were entitled to an 
injunction” (see p. 86). Maxwell’s Interpretation of Statutes is now in 
its eleventh edition (note 28 on p. 87). 

Your reviewer would not agree with the statement that “an action proved 
to be taken in bad faith or from corrupt motives may be declared inoperative ” 
(p. 179), even when qualified, as it is, by a reference in a footnote to 
Smith v. Hast Elos U.D.O. [1956] A.C. 786. It is submitted that it is 
not a matter of “bad faith” being some kind of a third manifestation of 
“natural justice,” which must be applied unless judicial review on that 
ground has been expressly excluded by statute, but rather that the onus 
and emphasis is the other way; the plaintiff must show that the defendant 
government agency has acted ultra vires, a matter which may possibly be 
established by proof of bad faith. In other words, bad faith is not a 
separate head of judicial review, but, Hke “improper purpose” (another 
heading given by the author), it is but a-specialised heading of wlira vires. 
(See footnote to Professor de Smith’s Judicial Review of Administrative 
Action (1959), p. 198.) 

On pp. 289-240 the learned author discusses Prescott v. Birmingham 
Corporation [1955] Ch. 210, and points out that a declaration may be 
granted to the effect that expenses incurred by a local authority are unlawful, 
although there is the alternative remedy by way of appearance before the 
district auditor. Apart from the technical point that a district auditor’s 
power of disallowance is limited to “items of account” that are contrary 
fo law (Local Government Act, 1988, s. 228 (1) (a)), it is submitted that 
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the two jurisdictions are not strictly coterminous. The remedy by way 
of declaration (and possibly injunction) may be pursued as soon as the 
authority has embarked on its ultra vires course, while the district 
auditor can only operate retrospectively; and the ratepayer may feel 
it essentlal to put a halt to illegality before too much harm has been done; 
as is pointed out (at p. 4) “declaratory proceedings are simple and, hence, 
speedy and cheap.” The question of locus standi of the plaintiff is discussed, 
but. is the generalisation on page 281 really justified? The author in 
summarising his argument, says, “it is sufficient if he [the plaintiff] has 
substantial interest in the proceedings”; in Prescott and in other cases 
involving local authorities, as Dr. Zamir himself observes, it was taken 
for granted that a ratepayer had sufficient “interest” to justify his taking 
the proceedings for a declaration to the effect that “ his” local authority 
were acting ultra vires, but it would not be universally accepted that such 
was a “substantial” interest. 

These are, however, little more than personal observations, and they are 
certainly not intended in any way to detract from the excellence of the 
book. It is well produced (although this reviewer would have preferred a 
more orthodox and convenient position for the page numbers), and the text 
is admirably broken up into logical paragraphs. Again, however, the 
publishers have not paid their author the courtesy of a proper case-index ! 
The price is high, but it is of course a book of somewhat special appeal. 


J. F. Ganwen. 
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CORRESPONDENCE 


Tue Enprror, 
The Modern Law Review. 


Sir, 


In (1968) 26 M.L.R. 119 Professor H. Street, in his review of Mr. Chap- 
man’s new book, Statutes on the Law of Torts, states that the author: “has 
misunderstood, among others, Cavalier v. Pope, Wilkinson v. Downton, 
National Coal Board v. Hvans and Cassidy v. Ministry of Health.” 

I was a little puzzled to find this language being used of a distinguished 
Silk who has been a respected contributor to legal periodicals for thirty 
years. So I turned up the references to these cases in my copy of Mr. 
Chapman’s book in order to discover if I could where the misunderstandings 
lay. 

Cavalier v. Pope is cited three times on page 59. First, as authority 
for the proposition that “the wife, lodger, guest or employee of the tenant 
was, where there was no covenant by the landlord to repair, in no better 
position than the tenant.” Secondly, as authority for the proposition that 
“the wife, lodger, guest or employee of the tenant was no better off even 
if the landlord had entered into a covenant to repair and was in breach of 
a proper notice to effect repairs; being a stranger to the contract, she 
or he could derive no benefit from it” Thirdly, as authority for the 
proposition that section 4 (1) of the Occupiers’ Liability Act “is a direct 
repeal of the decision in Cavalier v. Pope.” There does not seem to 
me to be anything inconsistent with the common understanding of the case 
in these statements. They all appear to be borne out by the references 
to the case on pages 195-197 of Street on Torts. 

Wilkinson v. Downton is cited on page 287 of Chapman in an exposition 
of the tort of malicious falsehood. Wilkinson v. Downton is certainly not 
usually regarded as an example of that tort, but I would not myself have 
concluded that Mr. Chapman had misunderstood the case. He may under- 
stand it perfectly but be making some point about it in an abbreviated way 
which is not too clear. Or else it might even be a venial error in the first 
edition of an entirely new book which cites over 2,600 cases. It is interesting 
to note that in the second edition of Street on Torts, Wilkinson v. Downton 
is the subject of an erroneous page reference in the table of cases. 

National Coal Board v. Evans is cited on page 858 of Chapman. It is a 
colourless reference of the “see also” type, following a sentence which states 
that where a trespass occurs involuntarily in the sense of being an inevitable 
accident this is in itself a defence. On pages 29-80 of Strest on Torts the 
case is cited as authority for the proposition that there is no liability for an 
accidental trespass to goods. I wonder in what sense Mr. Chapman has 
misunderstood this decision. 

Cassidy v. Ministry of Health is cited on pages 28 and 416. On page 28 
it is cited together with five other decisions as authority for the proposition 
that “the medical and nursing staff of hospitals are now accepted as being 
under a contract of service.” This seems to me to be exactly what Singleton 
and Somervell L.JJ. said in the Cassidy case. As is well known Denning L.J. 
put forward a different view: Mr. Chapman’s failure to refer to it may or 
may not be criticised but I cannot see that it is evidence that he has “ mis- 
understood” the case. On page 416 the Cassidy case is cited to illustrate the 
point that in practice plaintiffs disregard the ministerial memorandum asking 
that actions should be brought against the hospital authorities and not against 
himself. It is hard to see what is open to criticism in this statement. 


R. F. V. Heuston. 
Pembroke College, 
Oxford. . 
851 
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Tue EDITOR, 
The Modern Law Revisw. 


Sir, 


L would have preferred not to waste your precious space on such unim- 
portant matters, but Mr. Heuston’s insistence, in face of my suggestion that 
the points be dealt with by private correspondence, that his letter be 
published makes it necessary for me to reply. When I read Mr. Chapman’s 
book I liked it very much and said so in what was a favourable, and I believe 
constructive, review. Mr. Heuston defends Mr. Chapman’s interpretation of 
four cases. - 

Cavalier v. Pope. Mr. Chapman states (at p. 69) that section 4 (1) of 
the Occupiers’ Liability Act “is a direct repeal of the decision in Cavalier v. 
Pope” (my italics). One of the two rationes of the case was that a landlord 
owes no duty to his tenant’s visitors for knowingly letting a house in a 
defective state of repair. That ratio is untouched by section 4 (1). So far 
is my textbook from supporting Mr. Chapman, as Mr. Heuston asserts, that it 
states the exact opposite at p. 197. 

Wilkinson v. Downton. Mr. Chapman must be taken to mean at p. 287 
that this case is one of malicious falsehood within section 8 of the Defama- 
tion Act, 1952. I believe this view to be mistaken. Mr. Heuston seems to 
agree with me, but criticises me apparently for having broken one or both 
of two reviewing conventions laid down by him: first, that books by “a 
distinguished Silk who has been a respected contributor to legal periodicals 
for thirty years” are exempt from criticism; secondly that a “venial error” 
(no definition provided) must not be mentioned. As a reviewer I will accept 
neither of these rules. 

National Coal Board v. Evans. In commenting on section‘ of the Limita- 
tion Act, 1628 (at p. 858), Mr. Chapman treats the case as relevant. In fact 
the case is on trespass to goods, whereas the section is restricted to trespass 
quare clausum fregit. It is particularly important not to confuse trespass to 
land and trespass to goods if those, like Olerk and Lindsell (para. 1185), are 
correct who state that the rules about intention differ in those two torts. . 

Cassidy v. Ministry of Health. On p. 416 Mr. Chapman cites section 18 of 
the National Health Service Act, 1946, which makes Regional Hospital Boards 
liable in tort. He then treats this case as one where the Minister (in fact the 
Ministry) was sued instead of the hospital board in breach of the Ministry’s 
memorandum that the boards should be sued. According to the report, when 
Cassidy started his treatment, the hospital had not been ‘taken over by the 
Ministry and the Ministry was substituted for Liverpool Corporation as 
defendant by virtue of section 6 of the Act (not cited in Chapman) which 
transferred liabilities from the existing hospital authorities to the Ministry. 
The Act does not permit actions to be brought egainst the Boards for 
liabilities statutorily transferred by section 6; therefore on the report’s 
version of the facts the memorandum was not violated. 

Mr. Heuston is too subtle by half for me, when he finds relevant to his 
argument the fact that of the seven page references to Wilkinson v. Downton 
in the table of cases of my textbook one is inaccurate. ‘However, my 
publishers, who accepted sole responsibility for preparing that table of cases, 
will be most grateful to him. | 

I trust that, after reading this letter, Mr. Heuston will no longer be 
puzzled. More important, nothing in this letter, must alter the general 
impression which I have tried to give: that Mr. Chapman has written a very 


good book. . 


Faculty of Law, 
Manchester University. 


, Haney STREET. 
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COINCIDENCE AND THE CONSTRUCTION 
OF WILLS 


Tue decision of the Court of Appeal in Re Rowland: provoked 
not only a dissenting judgment and some difference of opinion 
among lawyers as to its correctness in law, but the less usual and 
more stimulating result of over two weeks’ correspondence in 
the columns of The Times, in which for the most part laymen 
expressed their contempt for the way in which lawyers—or at 
any rate Chancerv lawyers—construe wills. A note on this case 
appeared in the January number of The Modern Law Review,? 
but it merits perhaps further consideration on account of the 
controversy it provoked and the importance of the principles 
involved. It is proposed to consider primarily the correctness of 
the decision in law, and secondly and more briefly the desirability as 
a matter of public policy of the principles on which it rests. 

It will be convenient first to recapitulate shortly the facts. The 
testator, who was a doctor, by a will made on a printed form, 
left all his estate to his wife and went on to provide: “ in the 
event of the decease of the said Shirley Brownlie Rowland preced- 
ing or coinciding with my own decease I give and bequeath all 
my estate to Eric Arthur Ingram Rowland and Henry Rowland 
Brink.” His wife, Shirley, made a corresponding will but with 
different alternative legatees. The wills were made shortly before 
the testator left with his wife to take up an appointment in the 
South Pacific health service which involved frequent travel by 
small boats. About two years later the testator and his wife 
were passengers on board the R.C.S. Melanesian, a vessel of 180 
tons, which disappeared while on a voyage between the British 
Solomon Islands. A Commission of Inquiry concluded that the 
ship probably sank suddenly, but found no explanation why. 
The only body recovered had died not from drowning but probably 
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from being eaten by fish. There was no other evidence to deter- 
mine the order of death of the testator and his wife. On these 
facts no member of the court thought that it was reasonable to 
infer that the deaths were so close in time as to be termed 
simultaneous in ordinary language. On the other hand it 
seemed likely, if not inevitable, that no very long time separated 
them, most probably not more than a few minutes. It will be 
recollected that section 184 of the Law of Property Act, 1925, 
provides that where it is uncertain which of two persons survived 
the other, the younger shall be deemed to have survived the 
elder. 

On the above premises the majority of the Court of Appeal 
reached the conclusion that the order of deaths was uncertain, 
that his wife must accordingly be deemed to have survived the 
testator, and that the legacy to her was therefore effective, with 
the untoward result that his estate devolved upon the alternative 
legatees mentioned in her will rather than on the appellants, 
who were those mentioned in his will. It held that the gift in 
their favour in the testator’s will did not take effect, because 
the condition precedent of the death of his wife ‘‘ coinciding ” 
with his own had not been fulfilled. ‘‘ Coinciding °’ must refer 
to coincidence in time, more particularly when coupled with the 
word ‘ preceding.” Indeed, the two words together covered all 
possible events in which the gift to the wife might lapse by her 
failing to survive the testator. So used the word “ coinciding ” 
was capable of some small theoretical extension in time, not 
exceeding a few seconds. It had the same meaning as was placed 
on the word “ simultaneous in Re Pringle, where Cohen J. 
held that a reference in a will to ‘‘ simultaneous death ” did not 
mean death at the identical fraction of a moment in a meta- 
physical sense, but death so close in time that the ordinary man 
as a matter of ordinary speech would say that the deaths were 
simultaneous, as where two people were killed outright in an 
air-raid by the same bomb. 

This decision did not please the average layman. The thing that 
struck him was that the purpose of the gift over must have been 
to secure that the testator’s alternative legatees should take his 
residue, if his wife by reason of her death was unable to do so. 
On the facts in Re Rowland the wife died too soon to take, and 
it seemed plain that had the testator adverted to such facts, he 
would have said he wished the appellants to take. To the lay 
mind the conclusion was almost irresistible, if not strictly logical, 
that that is what the Court of Appeal ought to have declared that 
his will meant. The view of the layman found, however, its 
champion in the Master of the Rolls, Lord Denning; and since 
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his dissenting judgment is distinguished equally by the interest 
of its contents and the vigour of its prose, it may be excusable 
to quote its salient passages at some length. 


** So the critical question is: what does the word ‘ coincide ’ 
mean in his will? And this seems to raise a point of some 
importance in the interpretation of wills. One way of approach 
which was much favoured in the nineteenth century is to 
ask yourself simply: what is the ordinary and grammatical 
meaning of the word ‘ coincide’ as used in the English 
language? On that approach, the answer, it is said, is plain: 
it means ‘ coincident in point of time.’ And that means, 
so it is said, the same as ‘ simultaneous’ or ‘ at the same 
point of time.’ So, instead of interpreting the word § coincide,’ 
you turn to interpreting the word ‘ simultaneous.’ ... 

“ It seems to me that the fallacy in that argument is 
that it starts from the wrong place. It proceeds on the 
assumption that, in construing a will, ‘It is not what the 
testator meant, but what is the meaning of his words.’ That 
may have been the nineteenth-century view; but I believe 
it to be wrong and to have been the cause of many mistakes. 
I have myself known a judge to say: ‘I believe this to be 
contrary to the true intention of the testator but nevertheless 
it is the result of the words he has used.’ When a judge 
goes so far as to say that, the chances are that he has 
misconstrued the will. For in point of principle the whole 
object of construing a will is to find out the testator’s intentions, 
so as to see that his property is disposed of in the way he 
wished. True it is that you must discover his intention from 
the words he used: but you must put upon his words the 
meaning which they bore to him. If his words are capable 
of more than one meaning, or of a wide meaning and a narrow 
meaning, as they often are, then you must put upon them 
the meaning which he intended them to convey, and not 
the meaning which a philologist would put upon them. 
And in order to discover the meaning which he intended, 
you will not get much help by going to a dictionary. It is 
very unlikely that he used a dictionary, and even less likely 
that he used the same one as you. What you should do is 
to place yourself as far as possible in his position, taking 
note of the facts and circumstances known to him at the 
time: and then say what he meant by his words. All this 
follows, I think, from the case in the House of Lords of 
Perrin v. Morgan, when Viscount Simon L.C. expressed it 
thus: ‘ the fundamental rule in construing the language of a 
will is to put on the words used the meaning which, having 
regard to the terms of the will, the testator intended.’ 
Lord Atkin wholeheartedly agreed, saying: ‘ The sole object 
is, of course, to ascertain from the will the testator’s inten- 
tions.’ He clearly thought that by the decision of the House 
the old mistaken approach would be corrected. ‘I anticipate. 
with satisfaction,’ he said, ‘ that henceforth the group of 
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ghosts of dissatisfied testators who, according to a late Chancery 

judge, wait on the other bank of the Styx to receive the 

judicial personages who have misconstrued their wills, may be 
- considerably diminished... .’ 

“ I decline, therefore, to ask myself: what do the words 
mean to a grammarian? I prefer to ask: what did Dr. 
Rowland and his wife mean by the word ‘ coincide’ in their 
wills? When they came to make their wills it is not difficult 
to piece together the thoughts that ran through their minds: 
the doctor might well say: ‘ We are going off for three years 
to these far-off places and in case anything happens to either 
of us we ought to make our wills. If I die before you, I 
would like everything to go to you: but if you die before 
me, I should like it to go to my brother and his boy.’ 
She might reply: ‘ Yes, but what if we both die together? 
After all, one of those little ships might run on the rocks or 
something and we might both be drowned: or we might 
both be killed in an aeroplane crash.’ ‘ To meet that,’ he 
would say, ‘I will put in that if your death coincides with 
mine, it is to go to my brother and his boy just the same.’ 
He would use the words ‘ coinciding with,’ not in the narrow 
meaning of ‘ simultaneous,’ but in the wider meaning of which 
they are equally capable, especially in this context, as denoting 
death on the same occasion by the same cause... .”’ 


One thesis which seems to be implied in this judgment may 
be briefly stated as follows. There was a fallacy current in the 
nineteenth century that the court ought to determine, not what 
the testator meant, but what is the grammatical or dictionary 
meaning of his words. But the current approach is to ascertain 
the meaning of the testator rather than that of his words. ‘‘ What 
you should do is to place yourself as far as possible in his position, 
taking note of the facts and circumstances known to him at the 
time: and then say what he meant by his words.” The nineteenth- 
century approach was rejected in favour of the current modern 
approach by the House of Lords in Perrin v. Morgan.* 

It is respectfully submitted that this thesis does not accord 
with the authorities. Sir James Wigram, Thomas Jarman and 
Frances Vaughan Hawkins, who rendered such signal service 
to the profession by recording the principles for the construction 
of wills on which the nineteenth-century judges acted, fully accept 
that the dictionary meaning of a word may in proper cases be 
modified by the context, both the context of the surrounding 
language and the context of the surrounding circumstances. Thus 
in the first edition of Jarman on Wills, published in 1841, we find 
at p. 868, “‘ To this end it is obviously essential that the judicial 
expositor should place himself as fully as possible in the situation 
of the person whose language he has to interpret; and guided 
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by the light thus thrown on the testamentary scheme, he may find 
himself justified in departing from a strict construction of the 
testator’s language, without (to borrow the words of an elegant 
writer) allowing conjectural interpretation to usurp the pldce 
of judicial exposition.” The elegant writer was Wigram, who 
expresses the same sentiments in his work on Extrinsic Evidence in 
Aid of the Interpretation of Wills. Again, the fourth general 
proposition in Hawkins on Wills, first published in 1868, states 
that “ the intention of the testator, which can be collected with 
reasonable certainty from the entire will with the aid of extrinsic 
evidence of a kind properly admissible, must have effect given 
to it beyond and even against the literal sense of particular 
words and expressions.” In Re Rowland Harman L.J.° makes 
a similar citation from the speech of Lord St. Leonards in Gray 
v. Pearson,’ a case decided in 1857. 

Conversely it is recognised by all their lordships in Perrin v. 
Morgan that the function of a court of construction is not to declare 
the actual subjective intention of the testator, but the objective 
intention as expressed in his language. Thus, had Lord Denning 
continued as far as the following sentence in his citation from 
the speech of Viscount Simon, he would have added, ‘‘ The 
question is not of course what the testator meant to do when he 
made his will, but what the written words he uses mean in the 
particular case—what are ‘the expressed intentions’ of the 
testator.” Lord Romer puts the matter thus 8: ‘ To understand 
the language employed the court is entitled, to use a familiar 
expression, to sit in the testator’s armchair. When seated there, 
however, the court is not entitled to make a fresh will for the 
testator merely because it strongly suspects that the testator 
did not mean what he has plainly said—that he was in fact one 
of those persons of whom Knight Bruce L.J. said that they spoke 
as if the office of language were to conceal their thoughts.” 
Moreover, when Lord Atkin looked forward to smaller reception 
parties on the far bank of the Styx, he was plainly, as the context 
shows, referring only to those testators who had made gifts in 
their wills of ‘‘ money.” He did not suggest that Perrin v. Morgan 
lays down any new principle for the construction of wills except 
as to the interpretation of this one word. The more general 
principles of construction it enunciates and applies are no other than 
those of the nineteenth century. 

The contest is not therefore anything so simple as between 
the meaning of the testator and the meaning of his words. Lord 
Denning would be among the first to recognise that direct evidence 


aard. ed, ), p. 188. 
> hasn Ont ce. 12. 

6 H.L.C. 61 at p. 99. 
2 [1948] A.C. 899 at p. 420. 
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of the testator’s intention, such as the instructions for his will, 
is, subject to certain special exceptions not here material, inadmis- 
sible. When at the end of his judgment he picturesquely imagines 
a conversation between the testator and his wife pursuant to which 
the will was drawn, he is seeking to show the inherent probability 
of the testator contemplating the sort of calamity which actually 
happened, and desiring therefore to provide for it in his will, and 
also perhaps the loose way in which the testator might use the 
word “ coincide.” But had this very conversation taken place 
in actual fact, Lord Denning would not suggest that it was an 
admissible aid to discovery of the testator’s intention, however 
cogent in the eye of the ordinary layman. Conversely when Lord 
Justice Russell, one of the majority judges, stated, ‘‘ In my judg- 
ment the phrase employed means the same whether the testator 
and his wife travel daily between Sussex and London by the same 
train or car or coach, or sail at Cowes together, or are doctors 
in a fever-ridden area, or missionaries among cannibals, or live 
on the slopes of Mount Etna, or simply live quietly under the 
shadow of nuclear warfare,” he was not, it is apprehended, 
seeking to say that the dictionary meaning of a word could never 
be controlled by the surrounding circumstances of the testator. 
The argument was rather that on the facts of the particular case 
there was nothing to justify putting an unnatural meaning on the 
word ‘* coinciding.” 

The proper object of inquiry on construction of a will is not 
then just the subjective meaning of the testator uncontrolled by 
his words nor the objective meaning of his words uncontrolled 
by any context, but rather the objective meaning of the words 
as used by the particular testator. All three members of the 
Court of Appeal in Re Rowland inevitably agreed on this. The 
true difference between them was as to the relative importance to 
be attached to each factor, or to put the same point another way, 
they differed as to the extent to which and the means whereby it 
is permissible. to divert a word from its ordinary meaning. This 
is the real key to the decision in Re Rowland, and a question of 
some general interest. 

Where, as in Re Rowland, the construction of the will turns 
on the proper interpretation of a single word, the factors determin- 
ing such interpretation may be analysed under four separate heads. 
First there is the meaning or meanings of the word as ordinarily 
used. It is the purpose of dictionaries to tabulate such meanings, 
and it is proper to consult them for this purpose. But the compiler 
of a dictionary is not an expert witness. The court itself is the 
ultimate expert as to the use of the English language, and is merely 
reminded of such use by reference to a dictionary in the same 

_ Way as it may be reminded of the law by reference to reported 
cases. Since language is a living thing, the court might very 
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occasionally recognise a modern use of a word which had not 
yet found its way into the dictionaries. But to do so without 
citation of any recognised examples of such usage is likely to 
lead to error. i 

Secondly there is the context provided by the accompanying 
words of the will and any codicils. No document can be properly 
construed except as a whole, and the utmost violence may properly 
be done to particular expressions if the sense of the document as 
a whole demands it. Thus in Re Dayrell® Joyce J. read the 
words “* son or any person ” as if they read “ son of any person ” 
where they first occurred in the will before him, and as if they 
read simply ‘‘ son’? where they again later occurred, supposing 
that on the second occasion the words “or any person’? had 
been added ‘‘ by some blundering attorney’s clerk.” 

Thirdly there is the testator’s armchair. Surrounding circum- 
stances are in one sense essential to the understanding of any 
will in order to establish contact between the language in the will 
and the outside world. ‘“‘ My nephew’ or “ my motor-car ” 
require evidence to identify them with an actual person or thing. 
Where there is no nephew or two motor-cars extrinsic evidence 
is further admissible, to resolve the latent ambiguity so arising; 
and most of the law on extrinsic evidence in construing wills 
is concerned with identification of the subjects and objects of 
a testator’s bounty. But surrounding circumstances are also 
admissible, not merely by way of identification but by way of 
more general interpretation. Thus in Perrin v. Morgan in con- 
struing a gift of ‘‘ all moneys of which I die possessed ” to be 
shared among fourteen legatees in a will containing no other 
residuary gift, the admissible circumstances covered not only 
the fact that the testatrix left particular cash and investments, 
matters necessary for identification, but that the value of the 
investments was over £80,000 compared with cash amounting 
to £600 odd, which strongly suggested that the testatrix could 
not have meant to make no disposition of her investments. Again 
in Re Pringle Cohen J. in deciding the meaning of the words 
‘* simultaneous death ’? had regard to the fact that the words 
occurred in a codicil made in 1941 some months after air-raids 
over England had commenced. More recently in Re Smith, 
where the Court of Appeal decided that a gift to hospitals did 
not include hospitals run for private profit, it took account of 
the fact that at the date of the will the National Health Service 
Act had not been passed, and that the testator if ill would have 
been likely to go to one of the so-called ‘‘ voluntary ” hospitals 
rather than to a private nursing home. 


® [1904] 2 Ch. 496. 
10 [1062] 1 W.L.R. 768. 
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The fourth and last source of interpretation, which is closely 
bound up with the finding of relevant surrounding circumstances 
in this latter sense, is the inherent reasonableness or otherwise 
of’ the disposition which the language suggests the testator has 
made. A testator has a right to be whimsical, subject always to 
the provisions of the Inheritance (Family Provision) Act, 1988, as 
amended, but he is presumed not to be. 

The use of these four ingredients to determine the current 
meaning of a word in a will and the weight to be attached to 
each is not simply at the discretion of the court, but is governed 
by well-established principles. Thus a word may be freely diverted 
from its proper or dictionary meaning by reference to a contrary 
intention gathered from other parts of the will, because the will 
must be read as a whole. So in Re Dayrell the word “ or ’’ was 
read first as equivalent to “‘ of,” and secondly ignored as having 
no meaning. A similar liberty exists where the extrinsic evidence 
of identification points to no intelligible result. Not only may 
“ nephew ’? be read as “ grand-nephew ”’ if there is no true 
nephew, but for example in Lee v. Pain™ a gift to “‘ Mrs. and 
Miss Bowden widow and daughter of the late Mr. Bowden ”’ 
was held to be a gift to Mrs. and Miss Washbourne, widow and 
daughter of the late Mr. Washbourne, there being no other persons 
who could take by this description, and Bowden being Mrs. 
Washbourne’s maiden name. 

Where, however, it is sought to reject the prima facie meaning 
of a word by reference to surrounding circumstances, which suggest 
that the resulting disposition is capricious or unreasonable and 
therefore improbable, but nevertheless not impossible of applica- 
tion, the licence so to do is more strictly limited: and this of 
course is the important point in considering the correctness of 
Re Rowland. If a word has two or more possible meanings, a 
prima facie and a secondary meaning, it is permissible to prefer 
the secondary meaning by reference to the more reasonable result 
so attained, just as a more general ambiguity of language may 
be resolved by such considerations. See for example Re Stonham,” 
where “ cash in bank’? was held to include money on deposit 
account. But what is not and never has been permissible is 
by reference to the reasonable result so attained in the light 
of the surrounding circumstances to introduce the sort of radical 
surgery illustrated by Re Dayrell, whereby a word is given 
a meaning which it cannot ordinarily bear at all. This, in the 
words of Lord Justice Russell in Re Rowland, is to desert the source 
from which the testator’s intention is to be gathered, his will as 
proved. The controlling context in Re Dayreil was of course other 
language in the will itself. 


° 11 (1845) 4 Hare 261. 
12 [1968] 1 W.L.R. 238. 
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Thus in Higgins v. Dawson 1° the testator at the date of his 
will possessed real estate (not then liable to meet pecuniary 
legacies), two mortgage debts of a total value of £18,187, plate 
and china, a sum of £145 cash.and no other property of any value. 
He bequeathed pecuniary legacies of a total value of £11,815 
and the residue of the mortgage debts “ after payment of my 
just debts and funeral expenses and the expenses of proving 
my will” to another legatee. The will contained no other 
residuary gift. The Court of Appeal held by a majority that 
the pecuniary legacies were payable out of the mortgage debts. 
No doubt they thereby effected the intention of the testator. 
Sitting in bis armchair when he made his will it is difficult to 
suppose that he bequeathed over £11,000 worth of legacies without 
any foreseeable means to meet them, and presumably he meant 
to say residue after payment of legacies as well as debts. But 
the House of Lords had no doubt at all that this was an inadmis- 
sible construction. ‘* My Lords,” said the Earl of Halsbury, 
no Chancery pedant, ‘f I have often said that to treat language 
with that violence and to say that you have arrived at the 
conclusion from external circumstances that the testator would 
have made a different disposition from what he has done if he 
had had the whole subject-matter in his mind, and therefore, 
to construe the language differently, is not to construe or interpret 
the language which the testator himself used, but to make a 
will for him which you think he ought to have made if he had 
the whole circumstances present to his mind.” 14 

When, therefore, Lord Denning said in Re Rowland “ it 
seems to me that the fallacy in that argument is that it starts 
from the wrong place,” and himself made straight for the testator’s 
armchair, it is respectfully submitted that he was ignoring authori- 
ties which were binding upon him in law. The correct order of 
approach is stated by Farwell J. in Re Hodgson * as follows: 
** J think that it comes to this: the duty of the court in the first 
place is to read the will itself. The court is bound in the first 
instance to read it, giving the words used their primary and 
proper meaning. The court is then entitled to look at the 
surrounding circumstances.” 

In the light of the above principles of construction, affirmed 
by the House of Lords and unchallenged for over a hundred years, 
the solution of the problem in Re Rowland may be narrowed down 
to the question whether the words “‘ coinciding with’? used in 
respect of death can as a matter of ordinary language, either in 
a primary or secondary sense but uncoloured by special circum- 
stances, fairly bear the meaning attributed to them by Lord 
Denning of ‘‘ death on the same occasion by the same cause.” 


18 [1902] A.C. 1. 14 Ibid. at p. 6s 
15 [1968] Ch. 1 at p. 9. 16 [1988] Ch. 203. 
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The Owford English Dictionary does not so suggest. Coinci- 
` dence is defined as ‘ simultaneous occurrence or existence ° and 
** coincident ” as ‘‘ exactly contemporaneous,” making it difficult 
to distinguish ‘‘ coinciding ”’ used in relation to time from “ simul- 
taneous.” Identity of causation is nowhere mentioned in any 
of the definitions of the word in its associated forms. And indeed 
when the ordinary man refers to a coincidence it is not usually 
common causation which he desires to emphasise. Nor does Lord 
Denning support his assertion that the word is equally capable 
of this meaning by any citation of literary or other usage such 
as was deployed by Viscount Simon in Perrin v. Morgan in sup- 
port of the ‘* popular ” meaning of money. It is thought therefore 
that the notion of causation is not covered by the proper meaning 
of “ coinciding ” apart from any context. 

But in fact the matter does not rest there because in Re 
Rowland the word “ coinciding ’? was used in the context of the 
testator’s wife’s death ‘‘ preceding or coinciding with ° his own 
death. To say with Lord Justice Russell 1* that ‘* these words in 
their normal and natural meaning cover the two combinations 
of their deaths in point of time which would involve a failure of the 
gift to her’? may perhaps be to overstate the case, because in 
the light of the decision in Hickman v. Peacey “ simultaneous 
deaths would not result in lapse of the gift to the wife, but in 
the presumption of her survivorship pursuant to section 184 of 
the Law of Property Act, 1925. But it is difficult to resist the 
majority conclusion that in this verbal context ‘ coinciding ” 
must relate to time and time alone. As a matter of pure language 
the words used are simply not capable of meaning in the event 
of my wife’s death preceding or happening on the same occasion 
and by the same cause as my own death. If ever there was a 
clear case for the application of the old maxim “ noscitur a sociis,” 
this would appear to be that case. If the language as language 
is unambiguous, then it cannot be diverted from its true meaning 
by arguments as to what on the extrinsic circumstances the testator 
might be thought to have wished to say, but in fact has not. 
For these reasons the decision in Re Rowland, despite the storm 
of popular protest, appears to have been plainly right in law. 

There is moreover an alternative ground for supporting the 
decision. If the gift over could take effect as a gift in the event 
of husband and wife dying on the same occasion and from the 
same cause, it is a gift which, as pointed out by Lord Justice 
Russell,?® would operate to cut down a vested interest in cases 
where the wife first acquired such interest by survival, and then 
died still ‘‘ on the same occasion ” but after her husband. But 


17 At p. 15. 
. 18 [1945] A.O. 804. 
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“ where a vested estate is to be defeated by a condition on a 
contingency that is to happen afterwards, that condition must be 
such that the court can see from the beginning precisely and 
distinctly upon the happening of what event it was that the 
preceding vested estate was to determine.” 2° By this test a 
gift over to take effect upon death on the same occasion and 
for the same cause would appear to fail for uncertainty. What is 
“ the same occasion’? Suppose that the testator’s wife in Re 
Rowland had been proved to have escaped on a raft and to have 
died of starvation on a neighbouring atoll a week later, would 
this have been death on the same occasion? And if the testator 
had been instantly drowned, would it further have been death 
from the same cause? Or if both spouses had died as the result 
of the same epidemic of smallpox in the same hospital but one 
a week later than the other, would this have been death on the 
same occasion? Suppose again they are injured in a car accident 
and the husband is killed outright but the wife has her neck 
broken and eventually dies of this injury six months later. It 
is thought that the degree of uncertainty involved in the concept 
of “ occasion ” is at least as great as that in continuing to reside 
in Canada, held to be too uncertain for a condition of defeasance 
in Sifton v. Sifton.™ 

Indeed the more one considers the vague outlines of this con- 
ception, the more difficult it becomes to accept that this was 
the very thing which the testator had in mind when he used 
the phrase “‘ coinciding.” No doubt what he had in mind as 
motive was that if his wife died so soon after his own death as 
to be unable to enjoy in practice the benefit of her legacy, then 
it was to go to someone else. Conveyancers have a well-recognised 
form to meet this wish, and usually an express period such as 
three months’ survival is mentioned. But the testator in Re 
Rowland did not go to a conveyancer. He drew his own will. 
He plainly did not express in language that his wife should survive 
him by any particular time. No period of time can be deduced 
from the word ‘“ coinciding ’? except such fractional extension as 
was deduced by Cohen J. in Re Pringle. The attempt to introduce 
such a period by reference to occasions and causes is not to interpret 
the testator’s language, but to make for him the sort of will 
it is very possible he might have wished to make but in fact 
did not. 

There remains the wider question as to whether the principles 
of construction applied in Re Rowland are in need of reform in 
view of the expression of popular indignation consequent upon 
this decision. It is of course unfortunate in the particular case 
when a result is reached in construing a will which fails to effect 


20 Per Lord Oranworth in Clavering v. Ellison (1859) 7 H.L.C. 707 at p. 725. . 
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the testator’s intention. And the man in the street may well 
think it the more vexatious if he is told by lawyers that materials 
which lie ready to hand to establish such intention are inadmissible 
in ‘evidence according to the lawyers’ rules. It all sounds like 
an elaborate game played more for the satisfaction of the lawyers 
than of the disappointed relatives. If, for example, a solicitor’s 
clerk has omitted a line from the draft will in copying the 
original, it may be asked why in this modern age he should not 
be allowed to come and say so, rather than that some innocent 
party should suffer from his mistake, without incidentally having 
any redress by way of action for negligence.”” 

But of course there is ample justification for the provisions 
of the Wills Act, 1887, which require wills in most cases to be 
in writing and duly authenticated. If the sole object of inquiry 
were the testator’s true subjective intention to be established 
by any sort of parol evidence, in some cases no doubt errors 
in expressing such intention in writing would be corrected. But 
the price to be paid would be too high. Once the comparative 
certainty of a written document construed according to well- 
recognised principles were abandoned for a general free for all 
based on establishing a favourable intention by any available 
evidence whatsoever, the number of contested administration 
proceedings would be likely to increase ten- or twenty-fold. It is 
not for their own benefit that the lawyers have preferred to play 
the game according to set rules. The rule as to evidence to construe 
wills is, moreover, broadly in line with the general rule as to 
parol evidence to contradict written documents. 

If it be granted that the probate of the will is to prevail, 
then there must be a reasonable limit to the extent to which 
the words in the probate may be rejected. In particuldr it does 
not seem unreasonable to forbid the overturning of unambiguous 
language by reference to the improbability of the result achieved. 
It was of course the inefficacious result of construing ‘‘ coinciding ” 
as equivalent to “‘ simultaneous ’? which upset the gentlemen who 
wrote to The Times, more especially since they thought they could 
see the kind of thing the testator was really trying to get at. But 
it may be pertinent to append two final judicial quotations in 
this regard. 

“ No man is bound to make a will in such a manner as to 
deserve approbation from the prudent, the wise, or the good. 
A testator is permitted to be capricious and improvident, and 
is moreover at liberty to conceal the circumstances and the 
motives by which he has been actuated in his dispositions. 


23 Possibly Hedley Byrne & Co., Ltd. v. Heller & Partners, Ltd. [1963] 2 All 
» E.R. 575 (A.C.), decided since this article was written, may now establish 
such liability. 
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Many a testamentary provision may seem to the world arbi- 
trary, capricious, and eccentric, for which the testator, if he 
could be heard, might be able to answer most satisfactorily. 
And this is one among the reasons that may be and have 
been judicially given, against readily attributing to men 
mistakes in the language that they use in their wills, and 
against departing from the proper sense of their words, without 
something more than conjecture, without something more than 
the mere opinion of the interpreter, however wise he may be, 
that the language, construed according to the rules of idiom, 
would make an eccentric or inconvenient provision—reasons 
which may not always have been adhered to, which may pos- 
sibly be at variance with some particular instances of con- 
struction now of settled application in some particular cases, 
but which, I apprehend, are generally true and sound.” 3° 

“ As regards our duty when wills come before us for 
construction, it is obvious to say that it is in each case 
to consider the words of the will. I say that, for the purpose 
of calling attention to the argument that in the absence of 
any rule laid down or established by cases, we are at liberty to 
construe wills as ordinary intelligent persons would do. There 
is a fallacy in this. We are bound to have regard to any 
rules of construction which have been established by the courts, 
and subject to that we are bound to construe the will as 
trained legal minds would do. Even very intelligent persons 
whose minds are not so trained are accustomed to jump at 
a conclusion as to what a person means by considering what 
they, under similar circumstances, think they would have done. 
That is conjecture only, and conjecture on an imperfect know- 
ledge of the circumstances of the case, because the facts known 
to the testator may not all be before them, and the testator’s 
mind, as regards the attention to be paid to the claims of 
the different parties dependent upon him, may not have been 
constituted as their minds are constituted, so that it cannot 
be concluded that he would have acted in the same way as 
they.” * 


The misgivings which the decision in Re Rowland aroused 
in some quarters may well be due to the mistaken attempt always 
to equate justice according to law with some sort of ultimate 
truth. Any system of law is based on a balance of convenience. 
It does not claim to dispense perfect justice nor even on every 
occasion to effect the wishes and intentions of testators. But 
justice according to law is a worthy end in itself, and the court 
can honourably rest content with properly construing the will 
before it without undue dismay if occasionally the result is only 
what the testator said and not also what he meant to say. 

It is submitted that the true lesson to be learnt from Re 


23 Per Knight Bruce L.J. in Bird v. Luckie (1850) 8 Hare 306. 
24 Per Cotton L.J. in Ralph v. Carriok (1879) 11 Ch.D. 878 at p. 828. ° 
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Rowland is not that the law is in need of reform, certainly not 
by giving the court a discretion to rewrite wills as is suggested 
in the note on Re Rowland in the January number. It is rather 
that testators should resist the temptation to effect one of the 
most important transactions of their lives on a will form bought 
over the counter at a stationer’s, and should credit the advice that 
money spent on instructing a solicitor to draw a will is usually 
money well invested. 
MicuarL ALBERY.* 


* q.0.; Member of the Bar Council. 


PRIESTLEY v. FOWLER AND THE 
FACTORY ACTS 


. . . the nineteenth-century philosophy of law, that put 
the free human will in the central place as that upon which 
everything must turn, gave us a dogmatic reduction of all 
liability to contract and tort—to liability to perform what 
one had freely undertaken and liability to answer for harm 
which he had culpably caused.” 1 

Ix the world of industry, the ‘‘ free human will ” is far removed 
from the rigid standards imposed by contemporary legislation; yet 
on examination this legal volte face seems to have been unavoid- 
able. When confronted with the hard facts of industrial life, 
the legal philosophy of laissez-faire served only to produce the 
cheapening of human life.? Over the years one compromise after 
another had to be made with the purity of the common law doc- 
trines, until the modern employer of labour finds himself subject 
to the absolute obligations of the current Factories Act." 

‘ One of the interesting, if little known, devices by means of 
which the ends of reform were secured was penal compensation. 
This was a device intended to introduce a measure of workmen’s 
compensation through the magistrates’ courts, as part of the 
enforcement of the early industrial safety legislation. Under 
the scheme the whole or any part of a fine inflicted for breaches 
of the provisions of the Acts could be applied, at the discretion 
of the Secretary of State, for the benefit of any person injured 
in consequence of the breach or his family. The coming into 
force of section 29 (1) of the Factories Act, 1959,° marked the 
formal abandonment of the idea, so this appears a convenient 
moment to survey its history, and to attempt to evaluate its 
importance. Tables of known awards of penal compensation are 
incorporated in this account,® and while the figures suggest that, 
in monetary terms, the scheme can at no time have been of great 
social importance, there is nevertheless much of legal interest in 
the way in which it was operated. An account of the origins 


1 “Justice Theory and Constitutional Law—Liability without Fault '' (1920) 33 
Harv.L.Rev. 86, 87. 

2 Laski, '* Basis a Vicarious Liability '' (1916) 26 Yale L.J. 104, 126. 

39& 10 Elz. 3, è. 

47 & 8 Vict. o. 15 factories) and 18 & 14 Vict. c. 100 (mines) were the first 
safety statutes. 

57 & 8 Eliz. 2,0. 67. Now 9 & 10 Eliz. 2, c. 84, s. 156 (2). 

6 Bee Table 1 (factories), Table 2 (mines) and Table 8 (comparisons with 
the Employers’ Liability and Workmen's Compensation Acts) on pp. 802, 393 
and 804, below. 
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and development of the scheme may also have a value in illustrat- 
ing the advantages and disadvantages of what might be termed 
the “ civil *? and “‘ criminal ” approaches to accident prevention; 
i.e.» whether the extension and utilisation of the criminal, or the 
civil, law can do more to raise standards of safety in industry. 
Finally, the apparent lack of success of the remedy helps to throw 
light on the conflict between the ‘ deterrent and the ‘ compen- 
sation ” aspect of employers’ liability at common law.’ This 
survey will involve a consideration of the already well documented 
historical development of employers’ liability for accidents to his 
servants; but as this topic is so closely linked with the develop- 
ment of safety legislation, it is most profitably examined as a whole. 


HISTORICAL ORIGINS of PENAL COMPENSATION 


The origins of penal compensation are to be found in the industrial 
conditions of the middle of the nineteenth century. Before the 
period of effective safety legislation the only legal checks upon 
industrial conditions were the ordinary remedies of the common 
law, which by their nature could only come into play after an 
accident had occurred. Nevertheless, a civil claim for damages 
against an employer could make a contribution to safety in the 
following ways: 

(a) by compensating persons for injury caused by an act or 
omission amounting to a breach of legal duty owed by the 
employer to that person; 

(b) by making accidents expensive to the employer and thus 
giving him the stimulus of self-interest in addition to his 
feelings of duty in applying his mind to reducing these 
accidents; 

(c) by the solemn publicity of proceedings following upon 
accidents impressing upon all the serious view that the 
state took of industrial accidents. 


These beneficial results could only follow once a “ legal duty ” 
had been established, and there was a great uncertainty as to 
the extent of the master’s legal duties. It has been pointed out ® 
that the conception of negligence as an independent tort was 
developing rapidly in the early nineteenth century under the 
impact of the mechanical risks of the industrial revolution. The 


T Bee Glanville Williams, ‘‘The Aims of the Law of Tort,” Current Legal 
Problems, Vol. 4 (1951), pp. 187, 144-172; Friedmann, Law in a Changing 
Society (1959), Chapter 6, ‘‘ Tort and Insurance "'; Ehrenzweig, Negligence 
without Fault, pp. 9-12; Fricke, ‘‘ Some Aspects of the Employees’ Common 
Law Remedy '’ (1960) Tas.Univ.L.Rev. 888, 885-389; Seavey, ‘‘ Speculations 
as to Respondeat Superior’ (1984) Harv. Legal Essays, 498, 447-448. 

8 Winfield, “‘ The History of Negligence in the Law of Torts" (1926) 42 

°” L.Q.R. 184, 195. 
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law, while recognising these risks, affirmed the principle of non- 
lability for accidents arising from these risks except where “ fault ” 
or breach of legal duty could be clearly established. In the sphere 
of master and servant, the views of many Victorian judges on 
“ fault °” were bound up with their views of the conduct to be 
expected of ‘economic man” as well as of the reasonable 
man. Thus there could be no liability without fault, and for 
many judges there could be no fault unless the master had 
expressly undertaken the duty in question in the contract of 
employment, : 

It is clear that this trend in judicial thinking would, if per- 
sisted in, gravely weaken the effectiveness of the common law 
remedy, as in fact it did. A more permanent result of these 
judicial attitudes was the development of the doctrine of common 
employment which must be considered in some detail. 


PERSONAL AND Vicarious LIABILITY or THE MASTER 


The long line of cases originating with Priestley v. Fowler 1° 
gradually revealed some fundamental defects in the law of negli- 
gence. There was first of all the absence of what may be termed 
** internal vicarious liability ” of the master ‘for the negligence of 
his servants one to another. This was much to be regretted. 
One of the main causes of accidents was the ignorance and reck- 
lessness of subordinates and overseers." Liability for the negligence 
of such people would have given the master a financial incentive 
to improve the quality of his subordinates, as well as the general 
discipline of the enterprise *; but this desirable objective was not 
to be achieved for many years.** It seems likely that the first 
safety statutes,* which imposed duties upon the master that in 
most cases could only be discharged through subordinates, were 
the first examples of “ internal vicarious liability ” in English 
law. 

Another fundamental problem arose from the increasing size 
of Victorian industry. The law was prepared to impose some 
duties upon the master who conducted all branches of his own 
enterprise, but such masters became fewer with the growth of 


® Bee, ¢.g., Baron Bramwell's opinions expressed in Dynen v. Leach (1857) 26 
L.J.Bxch. 221, 228, a 

10 (1887) 8 M. & W. 1. 

11 Reports of Select Committee on nar Labourers (Railway Committee 
Report) House of Commons Papers (H.C.), 1846 (580) XII, 411; Select 
Committee on Coal Mines (Mines Committee Report) H.O., 1866 (481) XIV, 1; 
1867 (496) XIII, 1. 

12 Beavey, ‘‘ Speculations as to Respondeat Superior " (1984) Harv. Legal Essays 
483, 448 


13 Until the passing of Law Reform (Personal Injuries) Act, 1948 (11 & 12 Geo. 
6 41). 


+c 
14 Factories Act, 1844 (7 & 8 Vict. c. 185) qualified by an “actual offender ® 
defence in s. 41: Coal Mines Inspection Act, 1850 (18 & 14 Vict. o. 100). 
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larger factory units. What the courts were not prepared to do, 
when the issue arose,** was to require the discharge of these duties 
through subordinates in such a way as to create vicarious liability. 
This’ attitude of the judges had, when it became widely known, 
a tremendous impact upon industrial conditions, as will be demon- 
strated in this paper, and it is submitted that it was a most 
important factor in the development of industrial law in the 
direction it has taken in more recent times. The judges’ processes 
of reasoning in arriving at these conclusions is illustrated in the 
cases brought at common law alleging failure to safeguard dangerous 
machinery. 


A Common Law Dury TO SAFEGUARD MACHINERY ? 

In 1840, the philanthropist Lord Shaftesbury attempted to estab- 
lish the efficacy of the civil remedy by financing a claim for 
damages brought against a Lancashire mill-owner. The plaintiff, 
a child, had had her arm torn off in unfenced mill machinery. 
The claim was contested, and came before the Liverpool Summer 
Assizes in 1840 as Cotterell v. Stocks. A settlement was reached 
before judgment was given, so there was no ruling on the position 
of dangerous machinery at common law.**° The damages obtained 
amounted to £100 and the costs incurred were said *7 to amount 
to £600: an indication of the difficulties then lying in the way 
of litigation by workmen. For some years after 1840 it is possible 
to find judicial support for the proposition that the common law 
required a master to take reasonable care, acting either directly 
or through subordinates, to supply and maintain reasonably safe 
machinery for the use of his servants. In Coe v. Platt ° Baron 
Alderson, while acknowledging the existence of such a duty, con- 
sidered that the defendant mill-owner had taken “ all those 
precautions which . . . would be required of cautious men. .. .”’ 1° 
in connection with an unfenced vertical shaft. Contemporary 
Scots cases were more incisive. Damages were obtained in Darby 
v. Duncan ® for the loss of three fingers in the unfenced gearing 
of a spinning machine, the court observing that “. . . where 
from (unfenced machinery) injury has occurred to a workman 
the owner has never successfully defended himself, on the ground 
that he himself took no personal charge.” 21 


15 Bartonshill Ooal Co. v. (1) Reid, (2) MoGuire (1858) 8 Macq. 266 and 800 
(B.L.); Wilson v. Merry & Cunninghame (1868) L.R. 1 meres & D. 826 (H.L.). 


16 Reports of H.M. tors of Factories (Fac Reports) 1841, p, 167. 
17 [ate and Works Bae Seventh Earl of Shaftesbury (1808), p. 187. 
18 fale 7 Exch. 


20 (1861) 28 D. 529. 
21 Ibid. at p. 530. Gemmill v. Gourock Ropework Co. (1861) 28 D. 425 was 
similar. 
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One of the strongest English cases was Clarke v. Holmes, 
containing the judgments of Cockburn C.J., Crompton and 
Byles JJ., to the effect that the master must not only provide 
but also maintain his machinery in a reasonably safe condition.” 
This case incidentally reveals the dilemma of those judges who were 
inclined to extend the duties owed by a master to his servants; 
namely that this could only be done in the teeth of the rapidly 
advancing doctrine of common employment. As Byles J. saw the 
unresolved problem, 


“ Why may not the master be guilty of negligence by his 
Manager or agent, whose employment may be so distinct from 
that of the injured servant, that they cannot with propriety 
be deemed fellow servants? And if a master’s personal know- 
ledge of defects in his machinery be necessary to his liability, 
the more a master neglects his business and abandons it to 
others the less will he be liable.’ 


The well-known dicta of Lord Cairns in Wilson v. Merry & 
Cunninghame * seemed at first to lend support to the master’s 
obligations, at least to the extent of provision of reasonably safe 
machinery; but the view subsequently taken *° of this case was 
that it authorised the delegation of the working of the whole 
enterprise, to the virtual extinction of the master’s personal liability 
for the condition of the plant and machinery. There could be little 
possibility of establishing the master’s common law liability for 
maintenance of machinery, except where he took personal control, 
after these decisions, and the earlier cases were so completely 
forgotten that Greer L.J. was able to say in 1982, 


‘“ I have not been able to find, nor have we been referred to, 
any reported cases in which it has been expressly held that 
the doctrine of common employment has no application to 
claims based on the negligence of a foreman, manager, or 
other fellow employee in the provision or maintenance of 
plant or machinery.” 27 ' 


In view of the state of the law it is interesting to observe that 
expert opinion, at any rate outside legal circles, showed great 
confidence in the common law. While there was uncertainty as 
to the exact nature of the remedies available, the feeling seemed 
to be widespread that a greater recourse to claims for damages 
would make a great difference to the accident position, by bringing 
home the costs of accidents in dangerous enterprises to those 


22 (1862) 7 H. & N. 987. 

28 At pp. 943, 946 and 947 respectively. 

34 Criticised by Kelly O.B. ın Smith v. Howard (1870) 22 L.T. 19. ‘ This 
suggested qualification of the ordmary rule, if correct... .” 

25 (1868) L.R. 1 Bo. & D. 826, 882 (H.L.). 

26 Allen v. New Gas Co. (1876) 1 Ex.D. 251, 265: Beven, Employers’ Liability 
(1881), p. 39. . 

27 Fanton v. Denville [1932] 2 K.B. 309, 828. 


872 THE MODERN LAW REVIEW Vou. 26 


profiting from the enterprises. The Reports of the Select Com- 
mittees of the House of Commons on Factories and Railway 
Labourers ? both looked at the problem of accidents from a 
markedly “ civil law ” point of view. The reduction of accidents 
to railway labourers was seen entirely in terms of a more frequent 
recourse to the civil courts for compensation for injury *; while 
the Factories Committee did see a need for legislation, their pro- 
posals had an almost entirely ‘‘ civil law ’? bias as though they 
saw accident prevention also in terms of compensation rather 
than punishment.*® Informed opinion did not appear to lose 
confidence in compensation as an accident “ deterrent’ until 
the end of the century.’ 

It may be observed that these two Committees had no doubt 
that the master was liable at common law for failure to safe- 
guard dangerous plant and machinery, while the Factories Com- 
mittee based its legislative proposals on this foundation. This 
view of the law was soon demonstrated to be incorrect,*? and 
from then on the lead in accident prevention began to pass from 
the common law to statute; but the opinion remained that it 
was the duty of Parliament to reform the civil law of damages 
as much as to impose criminal liability for blameworthy conduct. 
The experiment of penal compensation thus comes into place 
as a limited compromise between these two legal approaches 
to the problems created by industry. 


EXPERIMENTS IN SAFETY REGULATIONS 
(a) Factories 


Interest in reform by legislation was not new. Lord Shaftesbury’s 
unsuccessful Factories Bill of 1888** would have enabled any 
person injured in a factory by an unfenced machine to apply to 
petty sessions, who might have inflicted a penalty of £50 to £200 
on the factory occupier for the support of the victim. A more 
conservative, but equally unsuccessful, suggestion put forward 
in the same year ™ was for the payment of half wages to all 
children injured in the same way, and to adults providing they 
were acting *‘in the ordinary course of employment, and had 
not been themselves culpable.” 


28 See, note 11, above. 

29 The Committee’ 8 only criticism of the then-existing law was failure to compen- 
sate fatal accidents; see Report, p. 10. 

30 Bee p. 872, below. 

81 Bee Hansard, 1808, Vol. 8, col. 1956, speech by Asquith; Report of Depart- 
mental Committee on Compensation for Injuries to Workmen, 1904 (Cd. 
2208), p. 10. Report of Departmental Committee on Workmen's Compensation, 
1922 (Cmd. 816), pp. 65-66. 


4 See Report of Factory Commissioners, H.C., 1888 (450) XX, 1. 
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Increasing interest in factory accidents resulted in the appoint- 
ment of the Select Committee of 1841, which recommended that 
the existing Factories Acts *° should be widened to include safety 
regulations. ‘‘ Mill gearing ” should be fenced, and a “ speedy 
and cheap” method of recovering compensation for accidents 
should be provided. In addition, Her Majesty’s Inspectors were 
to be empowered to support proceedings where dangerous machinery 
appeared to be the cause of accident. It is interesting to observe 
that there were to be no statutory requirements for the fencing 
of machinery other than ‘‘ mill gearing ”; in all other cases the 
action was to be based on the common law standard of safety, the 
existence of which was not then in doubt. On the other hand, 
the Committee proposed that once a civil court had pronounced 
a machine to be unsafe, the justices should punish a factory 
occupier who still omitted to safeguard it. 

These proposals found their place in the Factories Act of 
1844,°7 which provided for “ free legal aid ” 38 for factory employees 
on the lines of the Committee’s recommendation. Any damages 
obtained by these means were to be paid to the injured person 
or otherwise settled for his use and benefit by the Secretary of 
State.** The civil action contemplated was to be based on the 
master’s duties at common law relating to the safeguarding of 
dangerous machinery. The Act required * the safeguarding of 
all “ mill gearing,” enforced by a penalty of up to £20. Where 
any person suffered injury “fin consequence ’’ of a contravention 
of this provision an increased penalty of £10 to £100 could be 
imposed,“ all or part of which could, at the discretion of the 
Secretary of State, be given to the victim. This remedy was 
certainly “‘ speedy and cheap,” and not ungenerous by the stan- 
dards of the time.*? 

The civil law approach of the 1844 Act was also indicated by 
the strange machinery set up by section 48. Her Majesty’s 
Inspectors were empowered by this section to designate machinery 
other than ‘‘ mill gearing ” as dangerous. This designation did 
not compel the occupier to safeguard the particular machine, 
but in the event of an accident, he became liable to the increased 
penalties in section 60. The primary legal responsibility for 
breaches of this Act was laid upon the occupier, who could, how- 
ever, bring before the court any “‘ agent, servant, or workman ” 


85 Report of Select Committee on Act for regulation of mills and factories, 
H.C., 1841 (56) IX, 557. 

86 8 & 4 Wil. 4, c. 108; 4 & 5 Will. 4, c. 1. 

& 8 Vict. o. 15. 


Costs were to be paid by the Secretary of State. 
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who was the actual offender, who would be liable to the penalty 
(including the increased penalty in section 60) instead of the 
occupier. 

Little is known of the operation of the legal aid provisions. 
Various of Her Majesty’s Inspectors reported ** that the threat 
of an action resulted in payment of compensation ** to those 
injured by machinery, but no record has been left of a formal 
action initiated *° by the Secretary of State, and the power to sup- 
port proceedings was omitted from the revised Factories Act of 
1878.46 One possible explanation of this failure to act when 
deserving cases were not hard to find is in the alteration in the 
common law between 1844 and 1878. It is likely that, if the 
Secretary of State had been minded to initiate a case based on 
the master’s duty to maintain his machinery in a reasonably safe 
condition, he would have been advised that the master could 
defeat the claim in any instance where he had delegated the matter 
to a subordinate, and could thus take advantage of the defence of 
common employment. In this respect the legal aid scheme differed 
from the penal compensation provisions, which, being based on 
criminal provisions, were naturally not affected by civil defences. 
Perhaps the spread of the doctrine of common employment 
helped to increase the importance of the penal compensation 
scheme, by leaving it as the only remedy available for injury under 
the Factories Acts, until the eventual development of actions 
based upon breaches of the master’s statutory duties.“ 

A weakness common to both schemes of compensation in the 
Act of 1844 was lack of provision for fatal accidents. This was 
understandable in the case of the legal aid scheme, which was 
merely an extension of the then-existing principles of the common 
law; but in the case of penal compensation, it is difficult to 
comprehend why a contravention causing injury should be punished 
five times more severely than one causing death.*® Moreover, 
when Lord Campbell’s Act 4? was passed Parliament did not see 
fit to amend the Factories Act to bring it into line with the change 
in the common law. 


(b) Mines 
Accidents in the mining industry at the middle of the century 
were cause for great concern. There appeared to be a complete 


48 Factories Reports 1691, p: 85; 1854, p. 28. 

44 For many years H.M. Inspectors considered compensation to be part of their 
responsibilities. 

45 Ses Factories Reports 1869, p. 24. But the threat of an action was used 
Orage Inspectors to ensure the fencing of machinery; Factories Reports 
1854, p. 49 


48 41 & 42 Vict. c. 16. 

47 Which were not finally established until Groves v. Lord Wimborne [1898] 
“9 Q.B. 402. 

48 The penalty under ss. 59 and 60 respectively. 49 9 & 10 Vict. o. 98. 
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lack of compensation to set against the appalling casualty rate,” 
the mine-owners’ customary obligations being confined in most 
cases to the provision of coffins for all persons killed in their 
service.“ A contemporary report“? speaks admiringly of the 
special train of coffins provided by the generosity of the manage- 
ment at the Hartley Colliery disaster in 1861. It was believed 
that poverty and ignorance were as much to blame for this state 
of affairs as any shortcomings in the law. Her Majesty’s Inspectors 
of Mines, first appointed in 1850, administered an Act of Parlia- 
ment ** requiring little more than the admission of inspectors 
and the submission of accident returns. The theory behind the 
Act was that once the true state of affairs in mines was brought 
to public attention, the existing remedies of inquest verdicts, 
manslaughter proceedings and civil actions for damages would be 
adequate to secure the safety of those employed.*4 

The mine inspectors showed a strong faith in the deterrent 
power of actions for damages, and pressed the Secretary of 
State to support an action to set an example to both mine-owners 
and their servants. A series of contemporary Scots decisions °° 
lent support to this view of the possibilities of the common law, 
and the Home Office finally agreed to the experiment in 1854.57 
A suitable claim arose in Lancashire in which three colliers from 
the same family were killed in an underground explosion, and 
only the customary coffins provided as compensation by the colliery 
owners. As the deaths appeared to be due to the negligent 
operation of the colliery, the inspector pressed the owners to 
make some provision ** for the dependants, but without success, 
Counsel’s opinion was taken, and a claim was made based on the 
** act neglect or default ” of the colliery manager. The case came 
before Cresswell J. as Parkinson v. Cauldwell in the same year, 
and was lost, apparently on the ground of contributory negligence. 
The costs of the plaintiff, amounting to £187, were paid by the 
Home Offce. We are not told if the defendant recovered his 
costs from the same source. 


It is significant that the plea that the manager of the mine 
was a “fellow servant’? of the deceased was not raised at the 


50 Mines Reports 1854, p. 128, ‘8,000 fatal accidents in mines in 8 years, 
and no cases of compensation. . . .”; ibid., p. 24, ‘'150 fatal casualties 
around Wigan in 2 years, no compensation paid... ." 

51 Ibid., pp. 24-25. 

52 Referred to in Forster, Memoirs of the Hartley Accident (1912). 

58 18 & I4 Vict. o. 100. 

54 Speech by Grove, Q.C. in R. v. Ssms (1854) Mines Reports 1854, p. 128. 

55 Mines Reports 1854, pp. 24 and 118. 

58 Sword v. Cameron ) 1 D. (Ct. of Sess.) 498; Paterson v. Wallace ¢ Co. 
(1854) 1 Macq. 748; Brydon v. Stewart (1855) 2 Macq. 80. 

57 Mines Reports 1854, p. 24. 

58 Ibid. 

59 Mines Reports 1856, p. 88. 
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trial, nor was it considered in the opinion previously obtained by 
the Home Office. 

The Coal Mines Inspection Act of 1850 °° did not authorise the 
Homé Office to engage in civil litigation, and no doubt discouraged 
by their one attempt, the authorities did not seek powers in their 
subsequent Act * to enable them to do so. The inspectors, how- 
ever, appeared to retain their enthusiasm for civil remedies. A 
widely held view among them °? was that cordners’ juries should 
be empowered to levy monetary penalties upon mine-owners follow- 
ing fatal accidents, either automatically, or upon negligence being 
established. This suggested levy also was designed to bring home 
to those responsible the serious view taken of mining fatalities. 

The scheme for compensation by coroners’ jury was never 
given a trial. It cannot be certain that the juries would have 
discharged the duty wisely if it had been imposed upon them. 
There were disturbing current reports ® of the unseemly partisan 
attitude adopted by juries at some mining disaster inquests, and 
lack of confidence in the instrument may have been a part of the 
authorities’ reluctance to adopt the suggested remedy. 

Some mine inspectors in these years went so far as to regard 
the civil and criminal remedies available as interdependent, as 
there are reports of proceedings being instituted against mine- 
owners in respect of breaches of the Acts, and of the information 
being withdrawn upon receipt of some payment for the benefit 
of the person injured in consequence of the breach. But this 
practice in itself was no substitute for the missing civil liability. 

A small measure of penal compensation was included in the 
Mines Act of 1850,” relating only to the offence of failing to report 
fatal accidents. This practice was extended in 1860 °° to the 
safety rules introduced by that Act, covering fatal as well as non- 
fatal accidents. The maximum payment possible was only the 
standard penalty of £20, which was not very adequate as compen- 
sation, and had no increased deterrent effect. Under the scheme 
of the mining legislation, the deterrent was contained in the power 
to impose up to three months’ imprisonment,” although the justices’ 
power to impose imprisonment under the Act was inexplicably 
confined to the persons employed until the revision of 1872.°° With 


60 18 & 14 Vict. c. 100. 

6118 & 10 Vict. o 108. 

62 Mines Reports 1858, p. 80. 

63 Inquest on Talke Colliery Disaster 1866 (Mines Committee Report, Minutes 
of Evidence, 1867, paras. 769-808); Inquest on Edmunds Mam Colliery 
Disaster 1862 (Mines Committee Report, Minutes of Evidence, 1867, paras. 
8540-8555) 


64 Mines Reporta 1857, p. 92; 1859, p. 51; 1864, p. 33. 

65 18 & 14 Vict. o. 100, s. 8; re-enacted in 18 & 19 Vict. o. 108, s. 14. ¢ 
66 93 & 24 Vict. c. 151, s. 25. 

6? 18 & 19 Vict. c. 108, s. 11. 

68 85 & 86 Vict. o. 76, s. 61. 
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the coming into force of the Act of 1860 the provisions for penal 
compensation in mines became broadly comparable with the factory 
provisions of 1844, with the important addition of fatal accidents 
in the mines scheme. 


First RESULTS OF THE PENAL COMPENSATION SCHEMES 


The immediate results of the experiment with penal compensation 
in both mines and factories were disappointing. At first’ sight 
the schemes, particularly that under the Factories Act, seemed 
adequate enough, and even revolutionary,” by the standards of 
the time. The penalty ranged up to £100, so that on the basis 
of current wages a disabled factory worker might expect a gratuity 
equivalent to four years’ wages.” Much good might have resulted 
from a resolute application of the schemes, yet there is very little 
evidence that this was done. However small a proportion of acci- 
dents one considers as having arisen in consequence of some contra- 
vention of the Acts, and however modest a figure one assumes 
as the average fine to be inflicted, this notional total bears no 
reasonable relationship to the totals recorded in Tables 1 and 2, 
even when all allowance is made for ew gratia payments of compen- 
sation that cannot be traced. 

It must, however, be conceded that an accurate assessment of 
penal compensation awards is not easy. All instances have been 
listed in which a conviction was obtained and a definite sum awarded 
to the victim, but not all awards may have been reported by the 
inspectors. Cases were frequently withdrawn when a specific 
payment had been made, and these sums have been included 
when found. There were also many instances where the proceed- 
ings were withdrawn, or no penalty demanded, on the ground 
that the victim had been ‘‘ treated with liberality,” or that the 
defendant had offered to pay ‘‘ a substantial sum,” or, very 
occasionally, where there was a report of civil proceedings. No 
allowance can be made for the sums that ultimately changed hands 
in these cases, or for any settlements made by employers as soon 
as they had wind of proceedings, although no doubt these pay- 
ments would bear some relationship to the £20 and £100 maximum 
penalties that might otherwise have been awarded by the 
magistrates. 

A most inexplicable feature of these reports was the failure 
to, pay penalties awarded to the victims, which did occur quite 


39 7 & 8 Vict. o. 15. 

10 The Railway Committee Report recommended legislation “. . . to make 
the companies . . . prima facie civilly .responaible. . . ."’ on the precedent 
of the factories penal compensation provisions, which they considered had gone 
* eyen further '’ than their proposals. 

T1 Compare the civil case, Gibb v. Crombie (1875) 2 R. 886, £100 damages: to 
a young person for loss of arm; wages 10s. to 16a. per week 
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frequently. Such sums would of course have the normal deterrent 
effect, but without providing compensation. On the other hand, 
the frequent references to induced payments not reported in detail 
does leave the impression that the beneficial results of the remedy 
were a little wider than the bare figures indicated. 

Even when allowance has been made for these favourable 
possibilities, it seems all too clear that the initial contribution 
of the penal compensation experiment to the accident problem was 
not great. In some years no payments were recorded, and the 
payments that were made showed a tendency to fluctuate that 
bore no relationship to the accident figures. The largest total 
recorded under the Mines Act, in 1864, amounted to only £151, 
which should be compared with 968 reported fatal accidents for 
the year. In 1866 the unprecedented total of 1,484 fatal accidents 
in mines was matched by a total award of £12. From 1862 to 
1877 there were no payments recorded under the Factories Acts, 
although this was the period, in the submission of the writer, 
when the common law failed to hold employers liable for the 
dangerous state of their machinery. 

While the monetary aspect is not the only yardstick of success 
in a scheme of this type, under nineteenth-century conditions it 
was probably the most accurate. For a deterrent to be effective 
in a commercial society, the sums inflicted must bear some relation- 
ship to the costs of the desirable safety precautions. The figures 
unfortunately suggest that as far as penal compensation was 
concerned, neglect was the cheapest policy for the entrepreneur to 
pursue before 1880.7? 


PENAL COMPENSATION AWARDS AND Common Law DAMAGES 


A final judgment on the effectiveness of penal compensation in 
the middle of the nineteenth century cannot be made without 
some attempt to compare its results with those of the common 
law remedy of damages at the same time. It is difficult to obtain 
any information on this aspect of employers’ liability. The 
virtual immunity of the employer from civil proceedings is a truism, 
and there is no lack of evidence in the contemporary accident 
reports to support it, and to lead to the gloomy conclusion that 
the cost of the most elementary safety precautions was considered 
uneconomic in the scales against human security.% But it is 
almost impossible to express this freedom from liability in terms 


12 4.6., before the passing of the pmpioyeri. Liabihty Act (48 & 44 Vict. c. 42). 

18 e.g., Edmunds Main Explosion, 1862; 59 deaths, adequate ventilation would 
have cost £500 (Mines Committee Report, Minutes of Evidence, 1866, paras. 
8550-8555). ‘‘ Flying shuttle '’ cause of many blinding accidents in weaving 
sheds (29 ın Manchester ım 1882) cost of guards 28. 6d. per loom (Factories 
Reports 1884, p. 12). The dicta in Sarton v. Hawksworth (1872) 26 L.T.(x.s8.) 
° 851; and Dynon v. Leach (1857) 26 L.J.Exch., 221, 228 seem to support the 
same cynical attitude. 
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of figures. We cannot be sure what relationship reported decisions 
bore to decided cases, and the number of settlements out of court 
is quite unknown. Evidence ™ before the Select Committee of 
the House of Commons in the year 1866-67 sheds some light on 
the problem. During the ten years from 1856 to 1865 the Scots 
courts decided thirty-eight cases involving claims for damages in 
respect of injury in coal mines, of which seven were successful. 
The witness ™ believed that almost all claims were contested by 
the mine-owners, so that settlements out of court in the same 
period would presumably be few.7° These figures should be com- 
pared with the 845 reported fatal accidents in Scots collieries during 
the same ten years. 

The situation may well have been worse in England and Wales, 
there being a widespread belief ' that Scots legal procedure facili- 
tated civil claims against employers. Although a scientific com- 
parison between accidents and civil compensation does not seem 
possible, the broad picture thus seems clear enough. These general 
impressions receive support from the opinions expressed by compe- 
tent witnesses before the various Committees on industrial safety 
to which reference is made in this paper, as well as the reports 
of Her Majesty’s Inspectors. When compared with this absence 
of liability the figures of penal compensation can be regarded as 
a positive contribution to safety. 


Possistz REASONS FOR THE LIMITED Success OF PENAL COMPENSATION 


There are many reasons that might account for this limited suc- 
cess. The machinery provisions of the Factories Act, 1844,78 
were of limited application. Fatal accidents were not included,” 
and doubts were soon expressed ® whether the scheme was intended 
to benefit adult males. These doubts were confirmed by the 
Factories Act of 1856,5 which was based on the principle that 
an adult male should look to his own safety. ‘This restricted 
application of the fencing provisions of the Act ensured that in 
many machinery accidents a contravention could not be relied 
upon, until the amending Act of 18788? extended both the 
machinery regulations and the classes of employees protected by 
them. 


74 Mines Committes Report, Minutes of Evidence, 1866, Pi 18689-18665. 

™ Burns, Solicitor to the Bots Coalmasters’ Associatio 

78 Ibid., para. 18666. 

T7 On the grounds that Scots legal costs were low, and speculative actions not 
frowned upon. 

78 7 & 8 Vict. c. 15, s. 21. 

19 The Home Office nevertheless applied the scheme to fatal accidents until 
1846, when counsel advised against it. (Factories Reports 1845, pp. 471 
and 581; 1846, p. 689.) 

80 Coe v. Platt (1861) L.J.Exch. 404; Doel v. Sheppard (1855) 25 L.J.Q.B. 124. 

81 19 & 20 Vict. o. 88. 

82 41 & 42 Vict. o. 16. 
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The Mines Acts applied to fatal accidents and all employees 
from their inception, but the safety rules upon which they were 
based proved difficult to enforce. The attitude of local benches 
to proceedings brought under these Acts was frequently hostile. 
In some areas the Act was almost unenforceable. When convictions 
were obtained the penalties inflicted were frequently too small to 
be worth awarding as compensation.” 

Even the most helpful of magistrates regarded both mine 
and factory informations as normal criminal proceedings, con- 
victing only where the master’s personal responsibility for the 
offence could be established. Where a fellow workman was held 
to be the actual offender under section 41 of the Factories Act, 
1844, and the penalty levied upon him, a heavy fine to be used 
for compensation purposes was, of course, out of the question. 
Some magistrates encouraged defendants to think of penal compen- 
sation proceedings as essentially civil in character,® by refusing to 
continue the hearing on being informed that some payment had 
already been made to the victim. It is most interesting to observe 
exactly the same tendency in United States local courts in the 
twentieth century, in enforcing the wages and hours law,®* when 
no penalties were imposed under this legislation if the wages 
illegally withheld had been restored to the workman before or during 
the hearing.’ 

The penalties that were inflicted by the magistrates were in 
the normal way related to the magnitude of the contravention, 
and to the defendant’s general conduct, rather than to the conse- 
quences of the breach to the sufferer. The means of the offender 
were also a factor in assessing penalties, but not those of the 
person injured; although, of course, there was no requirement in 
the Acts that they should have been. In the normal way the 
costs would form part of the penalty inflicted, and the magistrates 
no doubt tended to think of the two together. The level of 
costs was sufficiently high in England and Wales to encourage 
the court to inflict only a comparatively small penalty in addition, 
which was the only sum from which compensation could be paid.®* 

The above considerations would not be taken into account 
by a civil court in assessing damages, and this distinction tends 


88 R. v. Brown, May 20, 1857; R. v. Leigh, November 16, 1857. In both 
cases writs of mandamus were required to force the Justices of Monmouth- 
shire to hear informations under the Mines Acts (Mines Reports 1857, p. 98). 

84 There were minimum penalties under the Factories Act, 1844, s. 60, and 
under the Coal Mines Inspection Act, 1850, s. 5, of £10, which remained in 
force until 1878 and 1860, respectively. 

85 This attitude was later supported by Parliament; see pp. 388-889, below. 

86 52 Btat. 1060; 29 U.8.C.A. ss. 201-219. 

87 " Restitution and the Criminal Law ’’ (1989) 89 Col.L.Rev. 1185. 

88 Costs formed 64 per cent. of all penalties under the Factories Act in 1854 
(Factories Reports 1854, p. 85). The owner of a Whitehaven mine was 
‘fined £2, to include £1 19s. 6d. costs, in a fatal accident case (Mines Reports 
1876, p. 257). 
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to emphasise the difficulties of combining civil and criminal proceed- 
ings. In a given case, a fine of £5 might well have been adequate 
to express the lenient view that the court might take of the defen- 
dant’s conduct, particularly when the costs had been added, but 
have small value as compensation for a disablement caused by 
the same defendant’s conduct.®® 

The maximum penalty that might be available after a mine 
disaster was ludicrously inadequate, as £20, the maximum penalty 
for any one offence, might have to be divided between 100 families. 
There can be no doubt that to be effective, penal compensation 
needed to provide some relationship between the type of offence 
the penalty, and the full range of possible consequences. Ideally, 
the quantum of damage resulting from contraventions of a parti- 
cular type should have been reasonably predictable. For instance, 
the failure to fence a dangerous machine would not normally have 
caused more than one fatal accident, and a penalty could have 
been fixed to cover this eventuality, without offending the 
accepted feelings of what was just and reasonable when considering 
the penalty as a punishment for contravention of a Statute. When 
applied to a boiler explosion or a mine disaster, the foregoing 
considerations were valueless. The possibilities of harm were very 
great, and a penalty varying within limits of what was just and 
reasonable would have no real deterrent or compensation value 
in the circumstances; while the contravention which caused the 
disaster might have had no more moral turpitude than a mere 
failure to fence a dangerous machine. 

It is not surprising, therefore, that in the subsequent mining 
legislation it was accepted that the only real sanction against 
mining disasters was the possibility of a term of imprisonment, 
or an inquiry into the competence of those responsible.°° Although 
the penal compensation provisions were not repealed at the time, 
the maximum penalty remained £20, and the Mines Department 
appeared to consider that the scheme had little possibility of 
reducing the accident rate in mines. 

In the original mine scheme, but not the factory scheme, contri- 
butory negligence of the injured person was a further obstacle 
to an award of compensation, but did not affect the liability of 
the offender to be prosecuted. The Home Office, in administering 
the factory scheme, were willing to award at least a proportion of 
the penalty as compensation to an injured person who was himself 
at fault. 


89 These problems were discussed by Smith L.J. and Rigby L.J. in Groves v. 
Lord Wimborne [1898] 2 Q.B. 402 at pp. 408 and 414 crate 


80 Coal Mines Regulation Act, 1872 (85 & 86 Vict. e. ss. 61 and 82 
respectively. 

91 The £20 penalty was considered heavy enough in the Mines Department, 
because of the '' exposure and consequent upon conviction '’ Royål 


disgrace equen 
Commission on Accidents in Mines 1886 (C. 4699), pp. 178-181. 
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‘The attitude of the inspectors to these proceedings varied 
greatly. After their early indignation against industrial conditions 
had ‚waned, the prosecuting policies adopted by the inspectors 
followed no standard pattern. Some mine inspectors did not 
favour prosecutions, preferring to obtain the confidence of the 
mine-owners, and this policy was sometimes followed by their 
successors in the particular district. 

It appears that the Home Office showed no enthusiasm for 
penal compensation. It is remarkable that no effort was made 
to apply the factories scheme to fatal accidents before 1878, 
although the same department was administering the mines scheme 
which did so apply. The wide disparity in maximum penalties 
between the two schemes was never reconciled, and no attempt 
was made to increase either penalty in accordance with the 
changing value of money. No uniform policy for prosecutions 
and demands for compensation was ever enforced. The unsyste- 
matic way in which the awards of compensation were referred 
to in the annual reports may well indicate an attitude that the 
information was not important or of public interest. 

When all these weaknesses of the penal compensation scheme 
have been given their full weight, the impression nevertheless 
remains that for a time it was the only practical remedy open to a 
workman injured through the fault of others in his master’s 
employment. Likewise it may have been, together with the 
purely criminal provisions of the safety legislation, an almost 
isolated example of the enforcement by the law of safety obligations 
between master and servant that could not be regarded as con- 
tractual. On this basis penal compensation was important, as a 
pointer to the way in which the law was to develop. 


THe FINAL TRIUMPH or Larssez-Farme IN Common Law 
While penal compensation was proceeding in this tentative way, 
the influence of the common law doctrine of fellow servants was 
spreading slowly. Until the 1850s Parliament was seemingly 
unaware of the significance of the doctrine, but the Bartonshill °°? 
decisions in the House of Lords naturally gave it publicity. The 
1866 Select Committee on Coal Mines, who were aware of the 
shortcomings of the common law, devoted much trouble to a 
demonstration ® that economic forces made accidents costly for 
colliery owners, and thus forced them to take care without the 
intervention of the law. Many witnesses would not agree, even 
in 1866, that the colliery owner was not liable for accidents to 
his servants, but these witnesses represented lay rather than legal 


93 See note 15, above. 
9? Mines Committee Report, Minutes of Evidence, 1866, paras. 872-892; 5846- 
5852; 9812-9838 ; 11057-11059; 11818-11381; 14898-14399; Report, 1867, para. 11. 
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opinion. Nevertheless the Committee recommended * that the 
doctrine of common employment should not apply in the mining 
industry, owing to the fearful nature of the mine risks and 
the special trust that mineworkers had of necessity to repose in 
mine managements. 

This recommendation was not accepted, and was followed by 
the House of Lords decision in Wilson v. Merry & Cunninghame. 
In this decision, and the group of cases * in which its principles 
were applied, the most far-reaching implications of the doctrine 
of common employment received judicial approval. It was some- 
times stated that a common law duty still existed to appoint 
competent managers, but the onus of proof of incompetence °’ 
was on the plaintiff, and in any event the manager need only 
possess a general competence measured in unexacting terms by 
the courts. It was enough for a large employer to appoint one 
general manager of impeccable qualifications to discharge all 
common law liability; and a corporate body need not do even 
this. The managing directors of railway, mine and factory 
corporations were regarded as fellow servants of the persons 
employed.®° 

Thus the high water mark of the doctrine of common employ- 
ment was reached, and the courts gave evidence that they and 
the legislature might not be moving in the same direction. It 
must be emphasised that at this stage the influence of the common 
law in the sphere of employment was undoubtedly the greater, 
and that the failings in the industrial sphere could be laid at 
its door, rather than at that of Parliament. It is very likely 
that the low quality of persons employed to manage mines and 
factories, and the instances of grave ignorance among them, could 
be traced to the doctrines of the common law. 

These doctrines were not unwelcome to the late Victorian indust- 
rialist. The 1877 Select Committee on Employers’ Liability } was 
in no doubt as to the significance of these doctrines, and for 


94 Ibid., Report, paras. 9-10. 

85 (1868) L.R. 1 Bc. & Div. 826 (H.L.). 

28 Howells v. Llandore Siemens Steel Co. (1874) 10 Q.B. 62; Allen v. New 
Gas Co. (1876) 1 Ex.Div. 251; Hedley v. Pinkney ¢ Sons Steamship Co. 
[1894] A.C. 222. 

sr one v. Webb (1856) 18 C.P. 797; Feltham v. England (1867) L.R. 2 


98 Before the development of the ‘‘ alter ego” doctrine; Rudd v. Elder Dempster 
é Co. ee -B. 566, per Lawrence L.J. at p. 694; Fanton v. Denville 
fk 2 . 809, per Greer L.J. at p. 3828. Laski, ‘‘ Basis of Vicarious 

abri (1916) 26 Yale L.J. 104, 122-126; Seavey, ‘t Bpeculations as to 
Respondeat Superior’ (1984) Harv. Legal Essays , 451; Pollock, Essays 
an Jurisprudence and Ethics (1882), pp. 126-127. 

99 Allen v. New Gas Co. (1877) 1 Ex.D. 251, 255. Holmes, although no friend 
of vicarious liability (‘‘ Agency,” 4 Harv.L.R 945, 6 Harv.L.R. 14) concedes 
ite justification ‘ . as a seemingly wholesome check on the indifference 
and neglect of great corporations. . . .’’ (Ibtd.) ° 

1 H.C., 1876 (979) TX, 669; 1877 (285) X, 551. 
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the most part was inclined to justify and maintain them in their 
existing form. In this respect the Committee’s attitude was 
different from that of the earlier Committees on industrial safety. 


Tae Economic Views OF THE JUDGES 


Many of the eminent judges, who at this time were engaged in 
reducing as much of the law as they could to the terms of contract,® 
naturally saw the master and servant relationship in the same 
light. They saw its problems in economic rather than in legal 
terms, and linked the doctrines of common employment and 
volenti non fit injuria together as acceptance of all risks in considera- 
tion of wages.* It followed from this premise that to make the 
employer liable to the servant for accident would involve paying 
the latter twice over for the same risk.‘ This pessimistic view 
formed part of what was termed the ‘firon law’ of wages, 
which were considered to be outside the control of the individual 
employer. 

A reading of many of the contemporary judgments ° suggests 
that these propositions became a cornerstone of late Victorian 
attitudes on employers’ liability, and no doubt help to account 
for the trenchant judgments of Baron Bramwell and many of 
his contemporaries on the Bench. The majority judgments in 
the House of Lords in Smith v. Baker and Sons ® may be com- 
pared with the dissenting opinions of Baron Bramwell.” The 
decision, a turning point in employers’ liability, is a careful limita- 
tion of the doctrine of volenti non fit injuria; while the views 
expressed by Baron Bramwell have a logical simplicity stemming 
from his straightforward economic premises.® 

Baron Bramwell’s economic views are also shown in his writings, 
and especially in his evidence? before the 1877 Committee. 
Pollock ° saw him as “*. . . an out and out insular indivi- 
dualist. . . .,’’ typifying the judges of the era; ‘* The sort of 
men who became judges toward the middle of the century were 
imbued with the creed of the philosophic Radicals who drove the 
chariot of reform, and for whom the authority of the orthodox 
economists came second only to Bentham’s. .. .”’ 


2 Pollock, ‘'A Plea for Historical Interpretation '’ (1028) 89 L.Q.R. 168, 165. 

8 Morgan v. Vale of Neath Railway Co. (1864) 5 B. & 8. 570, per Blackburn J. 
at pp. 578-679; fth v. Earl Dudley (1882) 9 Q.B.D. 857, per Field J. at 
p. 864; Saxton v. Hawksworth (1872) 26 L.T.(w.s.) 851, per Kelly O.B. 

4 See Baron Bramwell’s Letter to Sir Henry een M.P. (1880); Fifoot, 
English Law and its Background (1982), p. 181-182. 

5 e. I» Ogden v. Rummens (1883) 3 F. & F. 750, 755; Dynen v. Leach (1857) 26 

228. 


1d. at p 
8 3 Beo ci ap, a Some account of Baron Bramwell and his Opinions (1898). 
® Minutes of Evidence, 1877, paras. 1096-1100. 
10 (1928) 89 L.Q.R. 163, 164-165. 
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It is clear that if the views of these judges had prevailed in 
their entirety, the whole basis of the law of master and servant 
would have been found in contract. But in that respect the policy 
of the judges was directly opposed to that being followed’ by 
contemporary Parliaments. 


Toe Era or STATUTORY REGULATION OF INDUSTRY 


Although British safety legislation had originally been based upon 
the supposed principles of the common law, it had by the last 
quarter of the nineteenth century begun to develop in the oppo- 
site direction. In the related fields of factories,4 mines ** and 
merchant shipping,!? the legislature was using the device of statu- 
tory vicarious liability on an increasing scale; i.e., imposing duties 
that in practice could only be discharged through subordinates; 
and this at a time when the judges gave complete acceptance to 
delegation as a defence against common law liability in employment 
cases. Dicey saw this dichotomy as typical of the nineteenth 
century, observing,** 


“« We may, at any rate as regards the nineteenth century, 
lay it down as a rule that judge-made law has, owing to the 
training and age of our judges, tended at any given moment 
to represent the convictions of an earlier era than the ideas 
represented by parliamentary legislation.” 


Industrial opinion seemed to be on the side of the courts 
rather than on the side of Parliament. So strong was the 
opposition to vicarious or, for that matter, any form of employers’ 
liability, expressed by both legal** and industrial 1° witnesses 
before the 1877 Committee, that one is impressed at the survival 
of vicarious liability in any form under the impact of this Victorian 
philosophy.*7 However, the supporters of laissez-faire were not 
always consistent in their approach to problems of industrial 
safety. Speaking generally, their opinions veered between the 
belief, best seen at the time of the 1866 Committee, that economic 
forces would make for industrial safety in the long run, and the 


11 Factories Act, 1878 (41 & 42 Vict. c. 16). x 

12 Coal Mines Regulation Act, 1872 (85 & 86 Vict. c. 76). 

18 Merchant Shipping Act, 1876 (89 & 40 Vict. c. 80). 

14 Law and Opinion in England (1926 ed.), p. 869. See also Fifoot, English 
Law and its Background (1928), p. 181. 

15 Brown, Q.0., Minutes of Evidence, paras. 489-585; Baron Bramwell, paras. 
1098-1190; Brett L.J., paras. 1915-1984. 

16 Hannen, master builder; Minutes of Evidence, paras. 1090-1175; Simpson, 
coslowner , . 578-652; Hewlett. coslowner, paras. 700-820; Smith, 
Secretary of Iron Trades Employers’ Association, paras. 1547-1611. 

17“, , , a doctrine which violated the accepted notions of the times. .. .” 
Smith, ‘‘ Frolic and Detour '’ (1923) 28 Col.L.Rev. 444, 454. But ıt must 
not be forgotten that in other fields the judges were resolutely pushing 
ahead the doctrines of vicarious criminal liability; see Edwards, Mens Rea 
in Statutory Offences (1955), pp. 226-227. 

Vor. 26 14 
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pessimistic view that the accident position was, like wages, outside 
human control.1® The reformers, on the other hand, looked to 
Parliament, either to renovate the common law, or to extend the 
“ ctiminal ”? system of regulation and inspection by the State. 

One might reasonably assume that the supporters of laissez-faire, 
if faced with the likelihood of some legal change, would have 
found a changed common law basically less objectionable than 
downright State interference 1? through the imposition of legally 
enforced codes of conduct, but due perhaps to some curious 
Victorian ambivalence, this was not so. The industrial witnesses °° 
before the 1877 Committee, in opposing any refurbishing of the 
common law, stated that they had less objection to leaving their 
affairs in the hands of Her Majesty’s Inspectors than in the hands 
of civil juries.’ Penal compensation was regarded by some of these 
same witnesses as less objectionable than any general responsibilities 
enforced by actions for damages. 

It is not known if this attitude represented principle or merely 
tactics; but it is strange to contemplate some of the supporters 
of laissez-faire showing greater distrust for a jury ** than for 
the extension of the Factories Acts, which were regarded by 
Dicey * as the forerunners of collectivism in England. The objectors 
had their way, and more responsibility for the safe running of 
industry was gradually taken by State officials. Even in railway 
employment, the last to come under the surveillance of Parlia- 
ment, the safety of employees was eventually safeguarded ** by 
regulations enforced by inspecting officers and not by the common 
law.** Meanwhile, interest in the civil remedies as a means of 
increasing industrial safety declined.?* 


18 ¢.g., Baron Bramwell, Laisser-Fatre (1884), ‘‘. . . what advantages the 
worker is to have in wages or otherwise is regulated, not by the will of the 
master but by the higgling of the market for labour . . . if the master gives 


more in one way he must give less in others... ." 

19 For the orthodox view, see criticism of the Merchant Shipping Bill of 1876 
in (1876) Quarterly Review 250. 

30 Brinton, Minutes of Evidence, paras. 1612-1688; Robinson, paras. 1634-1750; 
Craven, paras. 1751-1762. 


21 Bramwell opposed both the civil remedy and the inspectors, ‘‘. . . wooden 
images in red clothing. . . .'’ (speech to Inberty and Property Defence 
League, 1882). 


22 This distrust of the jury was widespread. Observe Wiles J.'s critical 
remarks in Sacton v. Hawksworth (1872) 26 L.T.(n.s.) 851; exchange between 
counsel and Pollock C.B. in Dynen v. Leach (1857) 26 L.J.Exch. 291, 222; 
witnesses before the 1876 Committee; Bramwell, Minutes of Evidence, 
pera. 1116; Smith, para. 1611; Baxter, para. 1243; Brown, q.0., para. 504. 

23 Law and Opinion in England (1926 ed.), pp. 287-240. r 

34 Royal Commission on Accidents to Railway Servants, H.C., 1900 “(Cd. 41) 
XVM, 1, 11, recommended State regulation of railways. The civil law was 
not considered. 

25 Railway Employment (Prevention of Accidents) Act, 1900 (68 & 64 Vict. c. 
27), ss. 1, 11 and 18. 

20 Bee, e.g., Royal Commission on Mines and Quarries, 1912, Minutes of 
Evidence, para. 24477, Johnson, H.M.J. “. . . we never follow up the 

e question of accidents at all . . .’’ (Cd. 6561). See also the reports in 
note 81, above. 
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INFLUENCE OF LaTE NINETEENTH-CENTURY LEGISLATION 
ON PENAL COMPENSATION 


The Factories and Workshops Act of 1878 77 amended the basis 
upon which penal compensation could be awarded. The safety 
provisions at last were to protect adult males, and fatal accidents 
were included in the scheme.*® The scope of the safety regulations 
was extended in many directions.2° The minimum penalty of 
£10 was abolished, giving further discretion to magistrates in 
determining fines. 

There were similar developments in the mining legislation. The 
Coal Mines Regulation Act of 1872% substantially re-enacted 
section 25 of the Mines Inspection Act of 1860, while greatly 
extending the scope of the safety regulations. Although the maxi- 
mum penalty remained £20, a further penalty of up to three 
months’ imprisonment could be inflicted for contraventions 
“ reasonably calculated to endanger safety and committed wil- 
fully.” ** Contributory negligence continued to be a bar to the 
award of any compensation under the Act.*? 

The Metalliferous Mines Act ** of the same year applied similar 
provisions to mines not previously regulated, and was followed 
by the extension of the penal compensation scheme to the quarry 
industry in 1894.3 With the passing of the Merchant Shipping 
Act 3 in the same year the system for compensation from fines 
achieved its widest application. Compensation was still provided 
for in the revised Acts of 1887 *° and 1911 °" governing coal mines, 
but the provision was omitted from the current Mines and Quarries 
Act.*8 

Meanwhile the compensation provisions under the Factories 
Acts were extended in 1895 3° to include contraventions causing 
direct injury to the health of any person. In this form the factory 
scheme survived in successive Factories Acts ‘4° until it was 
abolished in 1959. One modification in force between 1901 and 
1987 was contained in section 186 of the then current Act, laying 
down a minimum penalty of £1 for a second or subsequent con- 
viction, within two years for the same offence. This provision 


27 41 & 42 Vict. c. 16. 

28 gs, 5 and 82. 

39 gs. 6, 7, 8 and 9. 

30 85 & 86 Vict. c. 76, 5. 68. 

31 g. 61. 

32 g, 68. 

#8 85 & 86 Vict. c. 77, B. 

84 Quarries Act, 1894 (7 & a Vict. c. 42), s. 

25 57 & 58 Vict. o. 60, s. 699 (1). 

36 50 & 51 Vict. o. 58, 8. ‘10. 

37 1 & 2 Geo. 5, c. 50, s. 105. 

38 2 & 3 Eliz. 3, c. 70. 

89 Factories and Workshops Act (58 & 59 Vict. c. 87), s 

40 Mee end Workshops Act, 1901 (1 Edw. me ©. aa s. 136; Factories 
987 (1 Edw. 8 & 1 Geo. 6, c. 67), 8 
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suggests that the magistrates had been using their freedom to 
inflict a minimum penalty, granted in 1878,‘4 in a way which 
weakened the enforcement of the Act.** 


EMPLOYERS’ LIABILITY AND WoRKMEN’S COMPENSATION ACTS 


The coming into force of the Employers’ Liability Act *® made 
a great difference to the treatment that penal compensation pro- 
ceedings received from the magistrates. The benefits under the 
new Act were expressed ** to be an alternative to the penal awards 
under the safety legislation. The magistrates were not slow 
to grasp this requirement, end frequently refused to inflict a 
fine on the increased scale under the Factories Acts on being 
informed that the injured person had lodged a claim under the 
Employers’ Liability Act, even though the discretion was for 
the Secretary of State, and not for them. The new Act was 
not intended to restrict the infliction of fines, but only the 
distribution of awards. 

It must be assumed as the two awards were expressed to be 
alternative, that Parliament considered an award of the order 
of £100 or less as adequate compensation, and that to obtain an 
additional benefit under another scheme would be unfair to 
the employer. All the same, the Employers’ Liability Act com- 
pletely altered the compensation position. The awards under 
the Act may seem modest by present day standards, but they 
so far exceeded the awards under the older scheme, at least in 
number, that they robbed it of much of its importance as deterrent 
or compensation,*® 

Two examples will demonstrate the superiority of the new 
remedy. In the first case,*® inaccurate mine plans were the cause 
of an inundation costing three lives. Fines totalling £40 were 
inflicted for breaches of the Metalliferous Mines Regulation Act, 
£20 of this being awarded to one widow and £10 to each of the 
others. One of the widows who had received £10 then secured 
a further £50 under the Employers’ Liability Act; though we 
must assume that her original £10 had been taken into consideration 
in accordance with section 6 of the Employers’ Liability Act. 
In the second case,** a fatal overwinding accident resulted in a 
fine of £10 being inflicted upon the mine-owner who had failed 
to appoint a competent windingman; this sum was paid to the 
widow, but the threat of Employers’ Liability Act proceedings 
produced a further payment of £100 from the colliery owner. 


41 Factories and Workshops Act, 1878 (41 & 42 Vict. o. 16), s. 

42 There are records of 6d. fines under s. 82 of the Faciorion and ‘Workshops 
Act, 1878. 

43 48 & 44 Vict. o. 42. 

44 In s. B. 

45 See Table 3, p. 394, below. 

48 Mines Reports, 1800, p. 24. 47 Mines Reports, 1882, p. 5. 
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The Workmen’s Compensation Act *8 had a similar effect. There 
was an immediate increase in the compensation available, for 
the first time available to the injured person without proof of 
negligence on the part of the employer. Section 1 (5) of the new 
Act followed section 5 of the Employers’ Liability Act, enabling 
the defence in penal compensation proceedings to protest that 
the matter should be dealt with in ‘‘ another court ”—a protest 
frequently upheld by the magistrate. 

In this way the coming into force of this new Act seriously 
weakened the deterrent effect *® of penal compensation proceedings, 
by ensuring that the negligent employer paid no more than the 
careful when both were involved in accident claims. The 1904 
Committee on Accidents to Workmen regarded this °° as a serious 
criticism of the Workmen’s Compensation Acts, and as a result ** 
subsequent Compensation Acts "°? have been expressed to be with- 
out prejudice to penal compensation awards. But the removal of 
the “‘ alternative remedy ” provision of the Workmen’s Compensa- 
tion machinery came too late to encourage any further resort to 
penal compensation proceedings. 


FNAL DEVELOPMENT OF PENAL COMPENSATION 


The wide development of industrial safety legislation in the last 
quarter of the nineteenth century increased the number of offences 
that could follow breaches of the safety rules, and set the stage for 
a more effective recourse to the penal compensation arrangements. 
There is evidence that this did happen in factories, but not 
elsewhere. The figures show an increase in factory compensation, 
particularly in the last decade of the century. There were also 
a few awards recorded under the Quarries Act, 1894," involving 
the use of dangerous machinery; but there were no reports of 
compensation under this Act after 1898. Apparently no use was 
made of the compensation machinery contained in the Coal 
Mines Acts of 1887 and 1911. 

The relative importance of the factors leading to the increase 
in factory compensation is not clear. There were undoubtedly 
more convictions obtained under the Factories Act, but many of 
the penalties were modest in the extreme. In many cases defendants 
made payments to the victims to avoid the stigma of conviction, 


48 60 & 61 Vict. c. 87. 

49 But the new schemes had their own deterrent effect. Seavey, ‘* Speculations 
as to Respondeat Superior '’ (1984) Harv. Legal Essays, 483, 480. ‘*... The 
history of the Employers’ Liabiity and the Workmen's Compensation Acts, 
showing a decreasing mortality in an increasingly dangerous environment... ." 

60 Departmental Committee on Compensation for Injuries to Workmen, 1904, 
Cd. 2208. Minutes of Evidence, paras. 7249—7255. 

51 Ibid., Report, paras. 46-47. 

62 1906 (6 Edw. 7, o. 68), s. 1 (5); 1925 (15 & 16 Geo. 5, c. 84), s. 32. 

58 57 & 58 Vict. c. 42. ° 

54 See notes 36 and &7 on p. 387, above. 
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and these induced payments were undoubtedly larger than in 
earlier years. Sometimes the payments exceeded the £100 maxi- 
mum obtainable under the Factories Act,” leading to the assump- 
tion that the defendants had the possibility of awards under 
the Employers’ Liability Act or, later, the Workmen’s Compensation 
Act, in mind as well as the possibilities of penal compensation. 

If this assumption is correct, the penal compensation scheme 
cannot be credited with all the sums listed between 1880 and 
1900 with confidence, but as all these payments were made through 
the magistrates’ courts as part of penal compensation proceedings 
they have been included. 

The Home Office continued with their liberal policy in regard 
to contributory negligence and penal compensation, under the 
Factories Acts of 1878 and 1901, so that an injured person who 
had suffered “ in consequence ” of his employer’s contravention 
of the Act, but who was partly to blame for his own injury, 
might still receive a proportion of any fine inflicted in respect of 
the contravention. The right of the authorities to bring proceed- 
ings at all in these circumstances was challenged by the defendant 
in Blenkinsop v. Ogden, decided in 1898.°¢ In other words, the 
defendant invited the court to read into the Factories Act the 
prevailing common law doctrines regarding contributory negligence. 
The magistrates accepted this contention, but they were overruled 
by the Divisional Court, who viewed the scheme as aiming at 
safety, rather than compensation, and therefore one from which 
the defence of contributory negligence was necessarily excluded. 
‘*, . . But here we are dealing with a section, the primary object 
of which is not to compensate the injured person but to provide 
safe machinery.” 7 In this instance the Secretary of State exer- 
cised the discretion now available to a judge in a civil action, 
awarding the £25 penalty finally obtained from the defendant 
to the injured person."* 

After 1908 the reporting of awards of penal compensation 
under the Factories Acts was discontinued, and this leads to the 
conclusion that the increased penalty available under section 186 
of that Act °° was coming to be regarded solely as a punishment. 
Even the theoretical possibility of awarding compensation out of 
this penalty was weakened by the passing of the Criminal Justice 
Act of 1911, section 5. This section lists certain deductions that 
are to take priority in disposing of any fine inflicted before the 
rest is paid away as provided for in the particular Act. Magistrates 


58 e.g., in 1898, in two “fying shuttle prosecutions following eye injuries ; 
out of court payments of £180 and £110; Factories Reports, 1898, p. 88. 

56 ere 1 Q.B. 788. 

57 Per Kennedy J. at pp. 785-786. 

58 Factories Reports , p. 85. 

% Factories and Workshops Act, 1901 (1 Hdw. 7, o. 23). 

60 4 & 5 Geo. 5, c. 58. 
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are further reminded by the section that in assessing penalties the 
means of the offender are to be taken into consideration, but 
naturally enough are not enjoined to consider the needs of any 
possible recipients of the fines. 

Despite the lack of use of the existing penal compensation 
machinery, Parliament in section 188 of the Factories Act, 1987,°7 
re-enacted the provisions, laying down the same maximum penalty 
of £100 ° where the life, limb, or health of a person had suffered 
in consequence ® of a contravention of the Act, and still provid- 
ing for the granting of some or all of this penalty, at the discretion 
of the Minister of Labour, to the victim or his dependants. 
When, however, the equivalent revision of the mines and quarries 
legislation came before Parliament in 1954,°* all reference to 
penal compensation was omitted. 

As far as is known, no attempt has been made to obtain 
penal compensation under the Factories Act of 1987, and what 
the attitude of the courts would have been to such proceedings 
is hard to judge. The only example known to the writer does 
not suggest that they would be sympathetic. This was a decision 
of the Court of Justiciary, Henderson v. Forster, decided in 1944. 
A fine of £100 had been imposed where personal injury to an 
employee had resulted from a contravention of the Factories Act. 
The magistrates’ reasons for inflicting the maximum penalty 
included the consideration that the penalty might be awarded 
to the injured man. 

On appeal the Lord Justice-Clerk reduced the penalty to £50, 
describing the magistrates’ consideration of the possible destination 
of the penalty as ‘* improper and irregular,” saying, 

ë It seems to me that, in determining what penalty to 
impose upon a factory occupier who infringes the Factories 
Acts, it can be no reason for increasing, or refusing to reduce, 
the quantum of that penalty that the money paid by way 
of a fine may or may not be applied in a particular way 
at the discretion of an independent authority.’’ 8° 


Improper Usk of PENAL COMPENSATION MACHINERY 


Although there is no evidence of the operation of section 188 of 
the Factories Act of 1987 for its legitimate purposes, it had been 
commonly used to secure heavier penalties in cases ® involving 


611 Edw. 8 & 1 Geo. 6, c. 67. 

62 This section creates a separate offence; R. v. Taylor [1908] 2 K.B. 237. 
The protection is not confined to ‘persons employed’; Stanton Ironworks 
Co., Lid. v. Skipper [1056] 1 Q.B. 265; [1055] 8 All E.R. 544. 

68 See Cartright v. Briggs ¢ Sons, Lid. 1969 8.1.7. (8h.Ct.) 68; [1960] 
Orim.L.R. 129, for a discussion of this phrase. 

64 2 & 8 Eliz. 2, o. 70. 

65 (1944) J.O. 91. 

86 Ibid. at p. 94. ° 

67 Involving a contravention of the Act. 
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personal injury; punishment, not compensation, being the object. 
Section 188 informations had for this reason come to be regarded 
as fortuitous, as the penalty was determined by the consequences 
of the contravention, rather than by the quality of the defendant’s 
act or neglect.°® Unlike the mines and quarries legislation, the 
Factories Acts did not, and do not, impose the penalty of imprison- 
ment upon conduct likely to endanger life and limb, but under 
section 188, as it was utilised, punished conduct which had in fact 
caused injury, whether or not the particular conduct was calculated 
to do so. The writer feels strongly that this process of reasoning 


TABLE 1 
PENAL COMPENSATION AWARDS UNDER THE FACTORŒS Acts, 
1844-1905 
Total Average Total Average 
payments award payments award 
Year (£) (£) Year (£) (£) 
1844 — — 1885 25 25 
1845 66 22 1886 50 50 
1846 50 12 1887 — ` — 
1847 98 15 1888 115 28 
1848 94 19 1889 — — 
1849 50 25 1890 TT 26 
1850 80 15 1891 80 15 
1851 — — 1892 185 45 
1852 10 10 1898 68 11 
1858 10 10 1894 278 25 
1854 40 10 1895 405 58 
1855 60 60 1896 209 42 
1856 8 8 1897 849 85 
1857 45 45 1898 511 82 
1858 10 10 1899 804 80 
1859 — — 1900 491 80 
1860 85 17 1901 444 81 
1861 10 10 1902 197 15 
1862-76 — — 1908 282 29 
1877 5 5 1904 289 , Total fines in- 
1878 — — 1905 ( flicted under 
1879 20 20 1901 Act, s. 
1880 20 20 186, but re- 
1881 180 60 porting of 
1882 15 15 awards dis- 
1888 — — continued 
1884 4 4 after 1908. 


Source: Reports of Inspectors of Factories. 


88 On this point general wee see address by Lord Justice Devlin to the Magistrates 
Association. (The Times, October 21, 1960.) 
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was out of place in the administration of a criminal statute, 
although he concedes that the contrary view is held by eminent 
writers.°° 

A further improper use to which the section lent itself was the 
encouragement it gave to the authorities to use evidence of an 
accident in marginal cases to help to secure convictions, quite 
properly intended though these may have been to secure compliance 
with some particular provision of the Act. Experience showed that 
a helpful way to demonstrate to the magistrates that a practice was 
contrary to the requirements of the Act was to prove that personal 
injury had occurred in consequence of the practice; which should 
surely have been an invalid approach. It is therefore not surprising 
that Parliament has decided that the section has outlived its useful- 
ness, and that a maximum penalty of £800 shall in future be 
imposed in respect of conduct likely to cause injury.” 


TABLE 2 
PENAL COMPENSATION AWARDS UNDER MINING SAFETY LEGISLATION, 
1850—1900 
Total Average Total Average 
payments award payments award 
Year (£) (£) Year (£) (£) 
1850—55 — — 1870-78 — — 
1856 80 10 1874 42 14 
1857 20 10 1875 29 6 
1858 10 10 1876 18 6 
1859 55 55 1877 80 15 
1860 20 20 1878-1881 — — 
1861 59 5 1882 28 9 
1862 17 4 1888 2 2 
1868 19 4 1884 — — 
1864 151 10 1885 41 14 
1865 144 10 1886-89 — — 
1866 12 6 1890 40 18 
1867 1 1 1891-97 — — 
1868 20 7 1898 50 50 
1869 60 80 1899-1900 — — 


Source: Reports of Inspectors of Mines. 


CONCLUSION 


It is clear that the need for some such remedy as penal com- 
pensation has passed. The refurbished common law ™ is proving 


69 e.g., Stephen, H.L.O., iii, p. 811. 

10 Factories Act, 1959 (7 & 8 Eliz. 2, o. 67), s. 29, amending s. 181 (2) of 
the Factories Act, 1987. Now 9 & 10 Eliz. 2, c. 84, s. 156 (2). 

™ See Law Reform (Personal Injuries) Act, 1948 (11 & 12 Geo. 6, o 41); 
Law Reform (Contributory Negligence) Act, 1945 (8 & 9 Geo. 6, c. 28). 
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an adequate means of compensation in industrial accident cases, 
and possibly something of a deterrent.™* More immediate deterrents 
are found in the stringent enforcement of the safety provisions 
of the current Factories Acts by the courts, and in the complex 
measures apportioning responsibility among the classes of managers 
and officials in mines and quarries. Increased penalties for 
blameworthy conduct still have their place, but are no longer 
related merely to the consequences of that conduct; a better 
principle, it is submitted, to find in what has become purely criminal 
legislation. 

Unfortunately, one cannot compare the effectiveness of penal 
compensation with that of the civil law under recent conditions. 
When such a comparison was possible, it was clear that the most 
helpful period was 1844 to 1880, when the conventional legal 
remedies proved most ineffective. The small measure of penal 


TABLE 8 


SOME FIGURES OF COMPENSATION PAID UNDER THE EMPLOYERS’ 
Lrasiiry Act, 1880 (AcTIONSs), AND THE WORKMEN’S COMPENSATION 
Act, 1897 (ARBITRATION) 


(a) 1892-97 (Eimployers’ Liability Act only 
P y 


Total Average 

payments payment 
Year (£) (£) 
1892 8,820 44 
1898 9,418 22 
1894 11,848 25 
1895 8,855 28 
1896 18,808 21 
1897 15,114 22 


(b) 1898 (Employers’ Liability Act and Workmen’s 
Compensation Act) 

Factory Mine All workers 
Total Average Total Average Total Average 

(£) (£) (£) (£) (£) (£) 

(i) E.L.A. 6,889 22 1,661 41 16,858 25 

(ii) W.C.A. 4,189 41 576 22 7,766 44 
Note. It was estimated that the claims under the Workmen’s Com- 
pensation Act that were taken to arbitration may have been 
considerably less than 1 per cent. of all claims settled under 

the Act. 


Source: Return of Cases under the E.L.A. and the W.C.A. for 
1898; H.C., 1899 (C. 9251) LXXIX, 888. 


73 The revival of interest in this subject is shown by the literature, some of which 
e 18 listed ın note 7 on p. 868, above. 
73 Mines and Quarries Act, 1054 (2 & 3 Eliz. 2, c. 70), as. 1-16, and 169. 
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compensation made available at that time was a factor of some 
importance in promoting safer conditions in industry, though 
even in those favourable years the sums awarded were nothing 
in the balance against the accident figures. 

Most of the weaknesses of the penal compensation scheme to 
which attention has been drawn in this account seem to flow 
from its hybrid civil-criminal nature. It is possible, however, 
that in the middle years of the last century the legislature was 
still undecided as to the part civil sanctions might have to play 
in the enforcement of safety legislation, as well as in accident 
prevention generally, and the lack of success of penal compensation 
as a deterrent may have played its part in demonstrating the 
‘superiority of criminal sanctions for this purpose. 

When comprehensive schemes for compensation were intro- 
duced towards the end of the century they showed that penal 
compensation was likewise no substitute for compensation based 
either on the civil law principle of fault or on the principle of relief 
of hardship by insurance schemes based on need. Thus by the 
end of the century all the original objectives of penal compen- 
sation were better filled by other legal remedies, and the only 
real survival was the dangerous principle that a man might be 
punished for the consequences of his conduct, rather than for 
the conduct itself. 

R. L. Howe.is.* 


* u.a. Bemor Lecturer m Law, Woolwich Polytechnic. 


PRIVITY OF CONTRACT UNDER 
SECTION 56 (1) OF THE LAW OF PROPERTY 
ACT, 1925 


Muca attention has been drawn to section 56 (1) of the Law of 

Property Act, 1925.1 It is discussed in various textbooks? and 

in several recent articles.* Yet, the section’s interpretation is 

still not free from doubt. It is still unsettled which persons can avail 

themselves of this section. In this article an attempt will be made 

to solve the difficulties and to show who can claim under section 56. 
The section itself reads: 


“ 56.—(1) A person may take an immediate or other 
interest in land or other property, or the benefit of any con- 
dition, right of entry, covenant or agreement over or respecting 
land or other property, although he may not be named as a 
party to the conveyance or other instrument.” 


Actually this section is a wide re-enactment of section 5 of the 
Real Property Act, 1845,* which reads: 


“ That under an indenture . . . an immediate estate or 
interest, in any tenements or hereditaments, and the benefit 
of a condition or covenant, respecting any tenements or 
hereditaments, may be taken, although the taker thereof 
be not named a party to the same indenture... .” 


A comparison of these two sections shows that the 1925 
legislation has widened the scope of the earlier enactment. Section 
5 applies only to contracts under seal concerning land. Section 
56 applies to contracts respecting “f land or other property ’’* 


115 & 16 Geo. 5, o 20. 

2 Chitty on Contracts (81st ed., 1955), p. 64; Anson's Principles of the English 
Law of Contract (21st ed., ” 1989), pp. 857-959; Cheshire and Fifoot, The 
Law of Contract (6th ed., i060), pP. 875-877; Pollock, The Princip les of 
Contracts (18th ed., 1950), p e, Principles of the Law of Contract 
(8th ed., 1981), p. 810; Saad and Williams, Principles of the Law of 
Contracts (nd SA 1945), p. ; 

8 Elliot, ‘ The effect of Section 56 (1) of the Law of Pro roporty riy Act, 1925 '' (1956) 
20 Conv. (N.8.) 48, 114; Andrews, ‘' Section 56 Revisited '’ ee 23 Conyv.(N.8 ) 

179; Furmston, U Retum to Dunlop v. Selfridge ?°' (1980) 23 M.L.R. 878. 

8 & 9 Vict. c. 108. 

s. 66 applies to all kinds of property. See Crossman J. in Fe Foster (1988) 

159 L.T. 279 at p. 282. An attempt to interpret the words ‘‘other property © K 

ejusdem generis with “land ’’ must fail. In the first place '' property 

defined in s. 205 (xx) of the Law of Property Act, 1925. In the second pene 

“Jand ” ig defined in s. 205 (1x) of the Law of Property Act as including all 

rights over land. Thus an interpretation ejusdem generis of ‘‘ other prop is 

would render that expression superfluous, since everything that can be regarded 
¢ as ejusdem generis to land is, per s. 205 (ix), included in the definition of 


land.” 
896 
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whether by deed or not. The old section referred to ‘* immediate 
estate or interest.” The new section mentions ‘f immediate or other 
interest.” ®© In other respects the sections are in pari materia. 
Thus the question of the persons who can avail themselves of the 
section should be decided in the same manner in respect of both 
sections. 

The problem in issue is the exact scope of section 56 (1). One 
principle only seems to be free from doubt. A third party can 
never enforce a contract which was not expressly made for his 
benefit. The contractors must have the intention of conferring a 
right on the third party or to purport to make a contract with 
him. This follows from White v. Bijou Mansions, Ltd.” and is 
common ground. 

This, unfortunately, is where certainty ends and controversy 
begins. From the words of the section itself one would assume 
that it enacts a jus tertii, i.e., that the section lays down that any 
man who is named as a beneficiary in a contract respecting property 
may enforce it. This, however, is not the accepted interpretation 
of the section. It is said that section 56 does not assist every 
person who is mentioned as a beneficiary in a contract. In 
order to avail himself of section 56 the third party must—it is 
said &—have a sufficient interest, or an independent right. Thus 
formulated, the interpretation leads to a vague rule. For what 
is a sufficient interest or an independent right? One can say that 
a sufficient interest or independent right is only a perfect legal 
right which the third party has against the defendant to 
the action. Such a construction would render the section super- 
fluous. If the third party has a perfect legal right against any 
person, he can bring an action against this person without relying 
on section 56 (1). If one says that a sufficient interest is something 
short of a perfect legal right then the term is simply vague. 
Almost everything can be ‘‘ something short of a legal right.” 

An attempt will be made to clarify this vague terminology in 
the course of this article. It will be shown that section 56 applies 
primarily to certain kinds of persons. The relevant question in 
each case is not so much the nature of the third party’s right over 
the property—the subject matter—of the contract, but the nature 
of the relationship between the third party and the contractors. 
The mere fact that the contractors intend to confer a right on 
the third party will not in itself suffice. The third party must 
have an independent interest or a beneficial title in the subject- 
matter of the contract. Such a title, it will be shown, can arise 
from the relationship between the third party and one of the 


6 This difference should be recalled when discussing Kelsey v. Dodd (1888) 
62 L.J.Ch. 34, infra. 

T ed Ch. 610. . 

8 This seems to be the opinion of most textbook writers. See note 2, supra. 
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parties to the contract, namely the contractor against whom 
the third party does not bring the action. This will be better 
understood when one reflects how such a contract comes into 
existence. 

Every contract for the benefit of a third party involves three 
persons. The first of these persons—hereinafter called A—is 
the promisor against whom the third party wishes to bring an 
action. The second party—hereinafter called B—is the stipulator, 
i.e., the person who introduces the name of the third party into 
the transaction and obtains A’s undertaking for the benefit of 
the third party. Finally, there is the third party—hereinafter 
referred to as C. 

The contract of A and B for the benefit of C can come into 
existence in two ways. It might be that B wishes to do something, 
by way of donation or present, in favour of C. B contracts with 
A in order to carry out this purpose. Life or endowment policies 
will serve as an illustration of these contracts. It will be seen 
that in these cases C is a mere nominee who cannot sue under 
the contract. 

The contract for the benefit of C can, however, come into 
existence in a different manner. There might be in existence a 
contract between B and C, in which B agrees to procure an 
undertaking from A in favour of C. B employs A in order 
to carry out B’s obligations towards C. In other words, B obtains 
A’s promise in pursuance of B’s contract with C. It will be shown 
that in these cases C is—to use the accepted terminology—an 
“interested party,” and section 56 (1) will allow him to sue under 
the contract between A and B. Commercial letters of credit will 
serve as an example of these contracts. 

Actually, it would seem immaterial which contractual relation- 
ship precedes the other, i.e., whether B contracts first with C or 
with A. It might well be that B wishes to secure A’s services 
before undertaking an absolute obligation towards C. Thus B’s 
contract with A will come into existence before B’s contract 
with C. In these cases, too, C—who has a contract with B—will 
be allowed to enforce the contract between B and A which is 
made for his benefit. It will be seen that it is always sufficient to 
show that B’s contract with A was made with reference to an 
obligation which B owed, or would owe, to C. 

Thus, the suggested rule is that C can claim under section 56 (1) 
whenever he has a contractual right or a fiduciary relationship 
with B, provided the contract between A and B is made with 
reference to the contractual or fiduciary relations between B and C. 
In other words, section 56 (1) will extend C’s rights against B also 
against A.® 


9 Naturally, when C has an independent, direct, right against A (the promisor) 
and not against B (the stipulator) C will be able to bring an action against 
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One further point arises. It seems that section 56 (1) will act 
not in favour of C only, but also in favour of C’s assignees, provided 
that C’s rights against B are assignable. 

The suggested theory is based, in particular, on Re Sinclair’s 
Life Policy.1° Yet, the earlier cases, too, would seem to indicate 
it. It is true that in most of these earlier cases the courts employed 
fairly general language. Yet, an analysis of these cases ™ and 
the facts which led to their respective decisions will show that 
whenever a third party plaintiff (C) was allowed, by virtue of 
section 56 (1), to recover against A under a contract made for C’s 
benefit between A and B, C had a contractual relationship with B. 
It would follow that the suggested theory, which is mainly based 
on the later cases, will derive support from the earlier cases as well. 

Accordingly, the various decisions respecting section 56 (1) and 
its predecessor will be discussed in chronological order. Since the 
facts of most of these cases are complicated they will be fully 
set out. 

The first case is Kelsey v. Dodd.*? In 1865 two owners of 
an estate, whose names were Ward, sold part of it. They took a 
covenant from the purchaser against, inter alia, keeping a beershop 
on the premises. The covenant was entered into with the Wards, 
their heirs and assigns and also with the owners or lessors and lessees 
for the time being, or any other persons who would be entitled 
to the rents and profits of any part of the estate. The plaintiffs 
subsequently purchased the rest of the estate from the Wards. 
The defendant was the occupier of part of the estate, who derived 
a title from the original purchaser. The plaintiffs brought an 
action to restrain the defendant from opening a beershop. They 
relied on the covenant of 1865. The defendant contended that 
the plaintiffs were not parties to the covenant and thus could 
not enforce it. 

Jessel M.R. decided that section 5 of the 1845 Act ‘“‘ gets rid 
of the objection which would arise from a man not being made a 
party ’?® to the deed. 

The words of Jessel M.R. indicate a fairly wide rule. One 
should, however, note that C (the third party plaintiffs) had a 
contractual relationship with B (the Wards) from whom they 
obtained the land. B inserted the restrictive covenant in his 
contract with A (the defendant) not in his own favour only 
but also in favour of C—i.e., “ the assigns and the owners of the 


A. But C's cause of action will have no connection with s. 56. It will 
be based on C's independent right against A. As to whether only a 
contractual or fiduciary relationship between B and C can amount to a 
sufficient interest—see the conclusion at the end of this article. 
ee Ch. 799. 
e folowing g paragraphs. 
12 (1888) 62 L.J.C 
13 Ibid. at p. 839. 
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land for the time being.’ Thus, when interpreted with reference 
to the material facts, Jessel M.R.’s decision coincides with the 
theory suggested in this article. B had a contractual relationship 
with-C. As far as section 56 (1) was concerned C would have been 
permitted to recover under the contract between A and B. 
Nevertheless, the defendant succeeded on other grounds.“ 

The next case is Dyson v. Forster.15 In 1871 the first owners 
of a plot of land conveyed it in fee simple to the plaintiff’s prede- 
cessors in title. The first owners reserved all mines and the 
right to carry out mining operations, provided reasonable com- 
pensation was made for any damage to the surface. In 1881 
the first owners demised the mining rights to one, Crawford. 
The mining lease contained a covenant on the part of the lessee, 
expressed to be made with the ‘‘ owners or occupiers ”? of the 
surface, to pay compensation for damage arising out of the mining 
work. The plaintiffs, who acquired the land, relied on the mining 
lease and brought an action to recover compensation for damage 
caused by the mining. The substantial defendants to the action 
were the legal personal representatives of Crawford.?¢ The defen- 
dants contended that the plaintiffs could not rely on the mining 
lease between Crawford and the owners since the plaintiffs were 
not parties to that contract. 

Lord Macnaghten rejected this argument and said that section 
5 of the Real Property Act ‘‘ enacts that a stranger may take 
the benefit of a covenant . . . although the taker be not named 
a party to the indenture.” 17 This statement is unqualified. Yet, 
there was a contract between B (the owners) and C (the plaintiff's 
predecessors to title) in which B covenanted to compensate C 
against mining damages. In pursuance of this contract B stipu- 
lated in his contract with A (Crawford) that A should compensate 
C or his assigns. D—the plaintiffs—who were C’s assigns were 
allowed to enforce the contract between A and B.28 

The third case is Re Ecclesiastical Commissioners for England’s 
Conveyance. On April 21, 1887, the Ecclesiastical Commissioners 
conveyed a plot of land to H. G. Gotto. By this conveyance Gotto, 
for himself, his assigns and all future owners of the plot of land, 
covenanted, with the Ecclesiastical Commissioners, and also “ by a 


14 Jessel M.R. decided that since s. 5 refers only to an immediate interest, 
it could not assist people who were ‘‘non-existent'’ at the date of the 
contract. Accordingly he dismissed the action. 8. 56, one should remember, 
deals with an “immediate or other interest. Had Kelsey v. Dodd been 
decided after 1925, the decision might have been different. 

15 [1909] A.C. 98, affirming judgment of the Court of Appeal sub nom. Forster 
v. Eloet Colliery Co., Ltd. [1908] 1 K.B. 620. 

16 3908) A.O. 98 at p. 101. 

17 [bid. at p. 102. 

18 Bee supra. It was there pointed out that D, the assigns of C (the third party), 
£an enforce the contract agamst A (the promisor) ın the same manner as C. 

19 [1986] Ch. 480. 
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separate covenant ’’ with the assigns and the owners of adjoining 
and adjacent lands, to observe a number of restrictive covenants. 
Gotto’s land was finally conveyed to the applicants. The respon- 
dents were the owners of adjoining and adjacent lands whose title 
was derived from people who purchased those lands from the 
Ecclesiastical Commissioners. 

The applicants asked the court to declare whether the restrictive 
covenants of the 1887 deed were binding on them and who was 
entitled to enforce them. The respondent claimed that, since 
the restrictive covenants were made for their benefits, they were 
entitled to enforce them. The applicants contended that since 
the respondents were not parties to the 1887 deed they could 
not rely on it. Luxmoore J. rejected the applicants’ argument. He 
pointed out that section 5, and section 56 which re-enacted it, 
enable the beneficiaries of deeds to claim under them. In the 
present case ‘‘ persons entitled to the benefit of the covenant are 
to be owners of adjoining and adjacent land and also assigns of 
the Ecclesiastical Commissioners; in other words, they must hold 
land which formerly belonged to the Ecclesiastical Commissioners. 
The decision in Forster v. Elvet Colliery Co., Ltd. appears to 
. » . support this construction.’? ** 

The suggested rule, i.e., that C can claim under the contract 
between A and B when C has a contractual or fiduciary relationship 
with B, proves again to be applicable to the case. B (the Ecclesi- 
astical Commissioners) had a contract with C (the predecessor to 
title of the respondents). B made a contract with A (Gotto) for 
C’s benefit. Thus C would have been able to enforce the contract 
between A and B. Accordingly, D—C’s assignees, the respon- 
dents—were allowed to recover under the contract between B 
and A. Moreover Luxmoore J. stressed that people who merely 
happened to have adjoining lands would not be allowed to claim 
under the covenant. Only people who purchased land from the 
Ecclesiastical Commissioners (B) and their assignees, t.e., people 
who had a contractual relationship with B and assigns of these 
people, who could enforce the covenant. It is true that Luxmoore 
J. reached this conclusion, inter alia, by interpreting the covenant. 
Yet, he pointed out that Dyson v. Forster ** assisted him to reach 
his conclusion. 

None of the foregoing cases enunciates the suggested theory, 
i.e., that C will not be allowed to bring an action under a contract 
made between B and A for C’s benefit unless there is a con- 
tractual relationship between B and C. Yet, the analysis of 
these cases and their facts seem to show that whenever a court 


seen 1 K.B. 629. See note 15, supra. 


22 In The Coa of Appeal sub nom. Forster v. Elvet Colliery Co., Ltd. [1908] 
1 K.B. 629. 
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allowed C to recover there was a contractual relationship between 
B and C. It is true that this, in itself, could hardly justify 
submitting the suggested theory. Yet, it seems safe to suggest 
that this analysis might well support the later, more explicit, 
cases.” 

The next case which merits consideration is White v. Bijou 
Mansions, Lid.** In 1886 the owners of a freehold conveyed a 
part of the estate to one, Fellows. The owners entered into a 
reciprocal covenant that every building lease over the rest of the 
estate should contain restrictive covenants on the part of the pur- 
chasers or lessees, namely not to use the land for any purpose but 
dwelling-houses. The plaintiffs derived their title under the convey- 
ance to Fellows and a similar deed of 1887. In 1890 the same 
vendors conveyed an adjoining land to one, Nicholson. In the con- 
veyance Nicholson covenanted, on his own part and for his successors 
in title, with the owners of the land and their assigns,” not to use 
the estate for any purpose but dwelling-houses. The defendants 
derived their title from Nicholson. They sought to convert the house 
into a set of private suites. The plaintiffs asked the 
court to grant an injunction forbidding the conversion of the 
property. They relied on the deed of 1890 and on section 56 (1). 
The defendants contended that section 56 (1) could not assist the 
plaintiffs since they were not parties to the 1890 deed. 

Simonds J. (as he then was) held that the case should be 
decided in the same manner under section 5 and section 56. He 
then said: 

“< It [section 5] is intended to confer a benefit only on 
those persons to whom the deed purports to grant an estate 
or interest or those persons with whom there purports to be 
a covenant or agreement.’ 2° 


Simonds J. then pointed out that the deed was only in favour 
of the “ assigns ” of the owners and that the plaintiffs or Fellows 
could not be considered as such. This decision was upheld in the 
Court of Appeal where Greene M.R.*" said “that the assigns of 
the . . . [original owners] who are referred to [as beneficiaries 
of the 1890 deed] are such persons as thereafter would take 
from the . . . [owners].”’ Since Fellows’ deed preceded that of 
1890 he, as well as his assigns, could not be “assigns” within 
the meaning of the 1890 deed. This decision does not conflict 
but ‘* coincides with the expression of opinion by Luxmoore J.”? 28 


28 Discussed hereinafter. 

24 [1987] Ch. 610. 

25 But, unlike the preceding case, not with ‘‘the owners of adjoining and 
adjacent land.’’ 

26 [1087] Ch. 610 at p. 624. 
Ch. 851 at p. 865 (0.A.). 


1987] 1 Ch. 610 at pp. 625-626, 
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in Re Ecclesiastical Commissioners for England’s Conveyance. 
The difference is that in the latter the deed which the third party 
sought to enforce was for the benefit of assigns and ‘f owners of 
adjoining or adjacent land.’ In the present case the 1890 deed 
was only for the benefit of assigns. Had Fellows derived his title 
after 1890 the action would probably have been allowed. 

This case, as mentioned earlier, lays down an important rule, 
t.e., that only a person for whose benefit and with whom the con- 
tract is purported to be made can claim under it. This rule does 
not conflict with the suggested theory. The suggested theory only 
describes the case in which an interested party with whom a deed 
is purported to be made can enforce the deed. But, first, before 
turning to the suggested theory, the covenant must show itself to 
be made for the third party’s benefit. Once the court finds that 
the contract was not made for the benefit of the claimant, the 
suggested rule does not come into operation. Had Fellows, in the 
present case, acquired his title after 1890 he would have been an 
assignee and the suggested rule would have applied. Moreover, 
Greene M.R. has stressed that had this been the case the action 
would have been allowed.*° 

The next case is Re Sinclair’s Life Policy.™ In this case 
Sinclair took out a life policy in his own name for the benefit 
of his godson. The policy stipulated for payment to the godson or 
his representatives. Sinclair died before the maturity of the 
policy. Upon the maturity of the policy an originating summons 
was obtained so that it might be determined whether the moneys 
were payable to the godson or to Sinclair’s estate. It was argued 
that section 56 (1) enabled the godson to enforce the contract. 
Farwell J. (as he then was) first pointed out that the godson had 
no right against Sinclair. Sinclair and the insurance company 
could always—without infringing any rights of the godson— 
cancel or amend the policy. After referring to authorities the 
learned judge said °: 

“ The infant is no doubt a person named in the policy 
as a person to whom the money may be paid, but in my 
judgment that alone is not sufficient to enable him to take 
advantage of the section and recover and retain the money as 
his property. Although the infant is a person who might 
have received the money if Mr. Sinclair had lived till the 
policy came to maturity and made no claim to it, or if Mr. 
Sinclair’s executors made no claim to it, he is not a person 


29 [1986] Ch. 480. 
hite v. Bijou Mansions, Lid. (supra) was followed by Bennett J. in Marquess 
of Zetland v. Driver [1987] Ch. 651. Bennett J.'s decision was—on different 
grounds—reversed by the Court of Appeal, in [1989] Ch. 1, where White 
v. Bijou Mansions, Lid. was approved. 
+ pose) Ch. 799. 
bid. at p. 805. 
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who, as between himself and Mr. Sinclair or Mr. Sinclair’s 
executors, is entitled to require payment of the money to him. 
This section [56] cannot, in my judgment, give him a beneficial 
title to the policy moneys, if apart from the section he has 
no such title.’’ 33 


Thus, the fact that the contract purports to confer a right on the 
beneficiary is not conclusive. One sees that Farwell J. referred 
to the lack of a contractual or fiduciary relationship between B 
(Sinclair) and C (the godson), i.e., by saying that the godson was 
not entitled to claim the moneys from Sinclair. And the learned 
judge pointed out that, accordingly, the godson (C) had no 
independent beneficial title and, in the absence of such a title, 
section 56 (1) could not enable C (the godson) to enforce the con- 
tract entered into between B and A (the insurance company) in C’s 
favour. In Farwell J.’s opinion C had no independent beneficial 
title because neither B nor A owed an independent duty to C. It 
follows, from the quoted words, that a contractual or fiduciary 
relationship between B and C gives C a beneficial title.** Section 
56 (1) will enable C to enforce his title against A, with whom B and 
not C himself made a contract in C’s favour. Thus section 56 (1) 
will not create new substantive rights. If C is a mere nominee of 
B and has no right against him, section 56 (1) will not confer such 
rights. It will not give C a better title against A than C has against 
B. But when C has a right against B, section 56 (1) will enable 
him to enforce the right also against A. Section 66 (1) creates 
privity in order to allow a person to enforce existing rights. 

Re Sinclair’s Life Policy ® was followed in Re Foster.2* In 
this case a father insured the life of his son for the benefit of 
the son’s estate. The father, and after him the son, died. An 
originating summons was taken out requesting the court to deter- 
mine whether the father’s or the son’s estate was entitled to the 
money. For the son’s estate it was argued that, since the policy 
was for the benefit of the son’s estate, section 56 enabled the 
son’s estate to claim the money. Crossman J. first referred to 
White v. Bijou Mansions, Ltd." and adopted Simonds J.’s opinion. 
He referred also to Re Sinclair’s Life Policy ** and then said that 
“ the representatives of . . . [the son] are... only the nominees 
of ... [the father].”*° Again, A (the insurance company) and 


38 At common law, too, an insurance policy is enforceable by the estate of the 
insured and not by the beneficiary. See Re Engelbach’s Estate [1924] 2 Ch. 
848; Re Schebsman [1944] Oh. 88. 

34 As to a right which O has against A himself—see note 9, supra. As to 
whether a contractual or fiduciary relationship is the only source of a 
beneficial title—see conclusion and note 68, infra. 

35 Supra. 

36 (1988) 159 L.T. 279. 

87 [1987] Ch. 610. 

38 Supra. 

se (1988) 159 L.T. 279 at p. 282. 
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B (the father) entered into a contract for C’s (the son’s estate) 
benefit. C, however, was a mere nominee of B and had no rights 
against him. C was not allowed to recover under section 56 (1). 

These two cases were followed in Re Miller’s Agreement. 
Two partners agreed to pay an annuity to a retiring partner 
during his lifetime and after his death to his daughters. The 
retiring partner died and the courts had to determine, for taxation 
purposes, whether the daughters had a beneficial interest in the 
annuity. It was argued that section 56 (1) conferred a right on the 
daughters and would enable them to enforce the contract. 
Wynn-Parry J. held that section 56 (1) did not assist the daughters. 
He referred to Re Sinclair’s Life Policy ** and then said *?: 


& I think it emerges from these cases that the section has 
not the effect of creating rights, but only of assisting the 
protection of rights shown to exist. Whether or not a right 
exists is the first question. .. .” 


These words were construed as meaning to say that section 
56 (1) will help a third party only when the third party has an 
independent right against a promisor (A). Accordingly, it was 
pointed out that Wynn-Parry J.’s opinion would render section 
56 (1) superfluous.“ A person who had an independent right 
against a promisor would be able to enforce his rights without 
relying on section 56 (1). And a statute should not be construed 
in a manner which renders it superfluous.“ It is submitted that 
Wynn-Parry J.’s words are misunderstood. One should note that 
he does not say “rights shown to exist against the defendant ” 
(A). When laying down the quoted rule the learned judge 
purports to follow Re Sinclair’s Life Policy.‘ Accordingly, when 
he speaks about “‘ rights shown to exist’? he should be understood 
to refer to what Farwell J. called ‘‘ a beneficial interest.” In other 
words, one has, according to Wynn-Parry J., not to show that C 
had an independent right against A. It is sufficient that C has an 
independent right against B and that such a right is shown to 
exist. Thus in Re Miller’s Agreement *® section 56 (1) could not 
assist the daughters. The daughters (C) were mere nominees of B 
(the retiring partner). They had no right, as between them 
and the retiring partner, over the moneys. Accordingly, they 
could not be allowed to recover against A (the remaining partners). 

A further opinion was expressed, in two judgments, by 
Denning L.J. (as he then was) in two cases in the Court of 


40 [1947] Ch. 615. 

41 Supra. 

42 Ibid. at p. 622. 

48 See Elliot, op. ct. note 8, supra, at p. 128. See also Andrews, op. cit. note 
8, supra, at p. 184. 

44 See Hill v. William Hill (Park Lane), Ltd. [1949] A.C. 580 at p. 546. 

45 Supra. . 

48 Supra. 
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Appeal, i.e., Smith & Snipes Hall Farm, Ltd. v. River Douglas 
Catchment Board * and Drive Yourself Hire Co. (London), Ltd. 
v. Strutt.** These opinions have so often been criticised that they 
warrant discussion. 

In the first of these two cases the defendants entered into a 
drainage contract with the plaintiff’s predecessors to title, who 
owned a plot of land. The defendants performed their contract in 
a negligent manner and as a result the river-bank gave way and 
the land was flooded. The plaintiffs who purchased the land 
before the breakage of the bank brought an action for damages 
against the defendants. It was argued that the plaintiffs could 
not rely on the drainage contract since they were not parties to it. 
Lord Denning rejected that argument. He first enters into an 
historical discussion of the rule of privity of contract at common 
law. He then states that section 56 (1) re-enacts the old common 
law rule.*® Thus, a contract can be enforced at “the suit of 
one who was not a party to the contract, provided that it was 
made for his benefit and that he has a sufficient interest.” 5° 
It is clear that a mere nominee who has no such interest cannot 
enforce a contract. A sufficient interest is only vaguely described. 
“‘ Whilst it does not include the maintenance of prices to the 
public disadvantage, it does cover the protection of legitimate 
property, rights and interests of the third person. ... It covers, 
therefore, rights such as these which cannot justly be denied: 
the rights of a seller to enforce a commercial credit issued in 
his favour by a bank under contract with the buyer; the rights 
of a widow to sue for a pension which her husband’s employers 
promised to pay her under contract with him .. . or the rights 
of a man’s servants and guests to claim under an insurance policy, 
taken out by him against loss by burglary which is expressed to 
cover them. . . .”? 

Lord Denning’s definition goes further than the suggested 
theory. A sufficient interest, in his opinion, covers not only a 
contractual relationship between B and C (his first example) 


47 [1940] 2 K.B. 600. Lord Denning’s opinion in this case, as well as in 
Strutt's case, was not shared by the other judges, They based their judgments 
on entirely different reasons, . 

48 [1954] 1 K.B. 2650. 

49 Lord eee theory on the common law rule of privity was severaly 
criticised by Romer L.J. m Green v. Russell MoCarthy [1959] 2 Q.B. 226 
at 240. See also Diplock J. in Midland Silicones, Ltd. v. Scruttons, Ltd. 

1959] 2 Q.B. 171 at p. 190, Romer L.J., in the Court of Appeal, in 
the same matter in [1961] 1 Q.B. 106 at p. 124 and Viscount Simonds in the 
House of Lords in [1962] A.C. 446. Lord Denning’s interpretation of s. 56 
was not discussed. However, hia interpretation is based on his suggestion 
that the section was intended to re-enact an overruled common law rule. 
This supposed common law rule was, s is seen, criticised, and the basis of 
the ımterpretation of the section is thus shattered. But see Vaisey J. in 
Rayfield v. Hands [1960] 1 Ch. 1 at p. 7. 

an pe] 2 K.B. 500 at p. 614. 

51 Ibid. at pp. 515-516. 


Jury 1968 PRIVITY OF CONTRACT 407 


but also moral obligations (the other examples). It is, with 
respect, submitted that this rule is too wide. If any moral 
obligation, which B owes to C, gives C an interest then C needs no 
beneficial title whatsoever. Where would one draw the line? 
Surely, one could—if Lord Denning’s opinion is accepted—always 
contend that the benefactor owed a moral obligation to the bene- 
ficiary. Moral obligations by their very nature cannot be clearly 
defined. Their recognition would always depend on a subjective 
test or on the personal moral concept of the trial judge. That 
moral obligations have no room within the law of contract seems, 
today, to be elementary. Moral obligations were introduced by 
Lord Mansfield into the doctrine of consideration."* But it was 
not long before the courts overruled Lord Mansfield’s decision 
and liberated the doctrine of consideration from a vague and 
ambiguous rule. It is to be hoped that, even detached from 
the doctrine of consideration, moral obligations will not be reintro- 
duced into the law of contract. Furthermore, the doctrine of 
consideration and the principle of privity of contract are linked 
together and can be said to be one and the same.** Introducing 
moral obligations into the principle of privity of contract can, 
therefore, be said to conflict with authority, i.e., with the settled 
law that a moral obligation cannot form good consideration. 

Moreover, the facts of Smith & Snipes Hall Farm, Ltd. v. River 
Douglas Catchment Board, Ltd.” do not warrant the wide rule 
laid down in it. C (the plaintiffs) had a contractual relationship 
with B (the predecessors to title), The contract which B made 
with A (the defendant), and which C sought to enforce, was running 
with the land, i.e., in favour of B’s assigns." It is submitted, 
accordingly, that the rule as based on the material facts of the 
case does not conflict with the suggested theory. Only the first 
of Lord Denning’s examples of sufficient interest (the letter of 
credit) fits the material facts. Lord Denning’s second and third 
examples are very different from the case he had to decide, and the 
rule suggested in respect of them in his judgment is obiter. The 
discussion of the second and third examples (a widow suing under 
a pension and the servant’s right to enforce a burglary policy) 


52 Hawkes v. Saunders (1782) 1 Cowp. 289. 

53 Eastwood v. Kenyon (1840) 11 Ad. & E. 488. 

54 There are strong arguments for saymg that the doctrine of consideration 
and the principles of privity of contract are one and the same. See Furmston, 
op. cit. note 8, supra, at p. 881 et seq. The same point is ably argued by 
Mr. G. W. Bartholomew, ‘‘ Relations between Banker and llor under 
Irrevocable letters of Credit’? (1959) 6 McGill L.J. 89, 93-96. 

s5 [1949] 2 K.B. 500. 

56 Ths is Lord Denning’s finding of the facts. It is submitted, with respect, 
that an examination of the contract as set out in the Law Reports renders 
this finding doubtful. The contract does not seem to run with the lend or 
to include & provision in favour of a third party. The case might thus conftet 

with White v. Bijou Mansions, Lid. [1987] Ch. 610. 
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was certainly not necessary for reaching the decision of the case. 
Lord Denning pronounced on a question which was not before him. 

In the case of Drive Yourself Hire Co. (London), Ltd. v. 
Strutt," an owner gave his tenant a licence to sublet the premises. 
It was stipulated in the licence that the sub-lease would contain a 
clause forbidding the sub-lessee to assign or sub-let the premises 
without the owner’s consent. Such a clause was inserted in the 
sub-lease. In spite of this clause, the sub-lessee attempted to let 
the premises to the defendants. The owners brought an action 
against the sub-lessee and the defendants. They relied inter alia on 
the restrictive clause of the sub-lease. The defendants contended 
that the owners, who were not parties to the sublease, could not 
rely on it. Lord Denning rejected this argument. He relied on 
section 56 and on Smith & Snipes Hall Farm, Lid. v. River Douglas 
Catchment Board, Ltd.** One sees, however, that the facts of the 
case would—in the suggested theory—again lead to the same 
decision. C (the owners) had a contractual relationship with B 
(the tenant who obtained the licence). Accordingly C could enforce 
the contract between B and A (the sub-lessee). Thus, when 
restricted to the facts of the cases, Lord Denning’s decisions on 
section 56 (1) do not conflict with the suggested rule. 

The last case is Stromdale & Ball, Ltd. v. Burden.” In this 
case the defendant entered into a contract with the directors of 
the plaintiff company. In this contract the defendant undertook 
to assign a plot of land to the company. Upon the defendant’s 
failure to perform this obligation, the company brought an action 
for the specific performance of the contract. It was argued, on 
the part of the defendant, that the plaintiff company was not a 
party to the contract and thus could not enforce it. Had this 
argument been raised in the Queen’s Bench Division, it is likely 
that it would have been rejected on the principles of agency. 
Obviously, the company was the disclosed principal of the directors 
who created a contract between the defendants and the company. 
In Chancery, the applicability of agency notwithstanding, the case 
proceeded on different lines.°° Danckwerts J. relied on section 
56 and its interpretation in White v. Bijou Mansions, Ltd.* 
in order to overcome the difficulty of lack of privity. He found 
for the plaintiff company. 


ones 1 K.B. 250. 


$52} Ch. 228. 

t should be noted that, with the exception of Lord Denning, the common 
ee judges and lawyers are reluctant to rely on s. 56. They seem to refrain 
from discussing the section when questions of privity arise. Bee Green v. 
Russel McCarthy [1959] 2 Q.B. 226; Midland Stlicones, Ltd. v. Scruttons, 
Ltd. [1969] 2 Q.B. 171 (Digook T); Ae 1 Q.B. 106 (0.A.); [1962] A.C. 
446; Adler v. Dickson [1055] 1 Q e Depa law rule of privity of 
‘contract was discussed in each of pre ie . 56 was not called in aid. 

81 [1987] Ch. 610. 
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If one considers the material facts, the case seems to fall 
within the rule. Here B (the directors of the company) made a 
contract in favour of C (the plaintiff company) with A (the land- 
owners and the lessees). It is true that there was no specific 
contract between B and C in respect of the contract between B and 
A. Yet, one cannot say that the company was a mere nominee 
in whose favour the directors were contracting. The directors are 
the fiduciary agents of the company.®* The company would have 
been entitled to claim the land from the directors if it came 
into their hands.** Thus although there was no specific contract 
between B and C, there existed a fiduciary relationship between 
them. When the directors—B—contracted with the landowners— 
A—they did so with reference to their fiduciary relationship 
with C. Thus, it can be pointed out that this case supports the 
suggested rule, t.e., that C can enforce the contract between A 
and B whenever he has a contractual or fiduciary relationship 
with B. 

Before summing up, one further problem must be examined. 
An attempt to render section 56 (1) superfluous has been made by 
Mr. Andrews. He suggests that a third party would not, normally, 
be able to avail himself of section 56 (1) because this section does 
not dispose of the rule that consideration must move from the 
promisee. Therefore, he contends, that unless a third party gives a 
new consideration he will not be able to derive a benefit from section 
56 (1), which purports to constitute him a party to the contract. 
Against this argument it is said * that the rule that consideration 
must move from the promisee and the doctrine of privity of contract 
are one and the same. This seems an acceptable argument. Yet, 
if lack of direct authority is raised against it, one can offer a further 
point against Mr. Andrew’s contention. It is incorrect to say 
that section 56 (1) constitutes the third party a party to the con- 
tract. Obviously, no liabilities are imposed on him. Section 56 (1) 
does not say that the third party is a party to the contract. He may 
take an interest in the contract, but he remains merely a third 
party: This is an exception to the common law rule of privity 
of contract—a statutory exception. Returning now to the rule 
that consideration must move from the promisee, one must bear 
in mind that this rule operates only between parties to a contract. 
This is the scope of the rule of consideration. Thus, the rule does 
not apply as between a party to a contract and a person who wishes 
to enforce this contract as a beneficiary. 


62 Re City Equitable Fire Insurance Co., Ltd. [1925] Ch. 407 at p. 426. 

63 Great Eastern Ry. v. Turner (1872) L.R. 8 Ch.App. 149. 

64 Op. cit. note 8, supra, at p. 102 et seq. 

65 Furmston, op. oit. note 8, supra, at p. 881 et seq. See also Bartholomew, 
op. ct. note 64, supra, at pp. 98-95. 
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CONCLUSION 


In conclusion it seems that section 56 (1) does not create rights. 
It operates in a different manner, namely, it perfects existing rights 
by attaching to them additional privity. It establishes additional 
methods of enforcing rights. In other words, when C has a right 
against B, and B employs A for the discharge of this right, section 
56 (1) will enable C, in addition to his right to bring an action 
against B, to bring an action against A. Thus C will not have to 
add B’s name as a formal plaintiff to the action against A.* 

The section will not act in favour of mere nominees. Only 
people who have an independent right will be allowed to rely on 
section 56 (1) in order to enforce contracts made in their favour. 

The independent rights, or beneficial titles, which are perfected 
by section 56 (1), come into existence under contracts between the 
third party and the stipulator (B), who is the party to the contract 
for the benefit of the third party against whom the third party 
does not bring an action. The beneficial title can also result from 
a general fiduciary relationship between the stipulator and the third 
party, e.g., the fiduciary relationship between a director and a 
company. 

It is hard to say whether the above are the only beneficial titles 
recognised for the purpose of section 56 (1). It is to be assumed 
that if the stipulator (B) makes his contract with the promisor 
(A) in order to discharge a statutory duty which he owes to C, 
C will be allowed to enforce the contract between A and B.% 
This is so because if B owes a statutory duty to C, then C has a 
Tight against B, a right which is certainly independent of the 
contract between A and B. Thus had the law imposed on a 
husband a duty to insure his life in favour of his wife, the wife 
would, it seems, be allowed to claim under the policy. She would 
be able to bring an action against the husband if he tried to 
cancel the policy. Therefore, in the light of Re Sinclair’s Life 
Policy,*® she would also be allowed to enforce the policy against 


66 One can, perhaps, argue that s. 66, though not creating substantive rights, 
creates procedural rights. It 1s, however, felt that it might be too far fetched 
to read into the law of contract a classification of private international law 
or civil procedure. 

67 When B brings against A an action for a breach of contract made between 
A and B for the benefit of C, B will be awarded substantial and not nominal 
damages, whenever that contract is meant to protect C: see Lord Coleridge 
C.J.’s opinion in West v. Houghton (1879) 4 O.P.D. 197 at p. 201. Lush L.J., 
in Lloyd v. Harper (1880) 16 Ch.D. 290 at p. 321, expresses his opinion 
that B, who brings an action for the breach of contract made between himself 
and A, for the benefit of C, should be allowed to recover all that C could 
recover if O were a party to the contract. 

68 Other interests which should be kept in mind are a judgment debt and a 
right accrued in a civil wrong. A judgment debt is certainly similar to a 
contractual right. A nght based on a tort, on the other hand, would not 
seem so similar. It is d to see how a right accruing from a tort conld 

e have direct connection with a relationship between other parties. 

69 [1988] Ch. 799. 
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the insurance company. One must, however, stress that this is 
a mere assumption and that the question of statutory duties 
as ‘‘ sufficient interest ° should be regarded as open. Meantime 
the only “‘ interest ° which has been acknowledged as conferring 
the necessary beneficial title is derived from a contractual relation- 
ship or—as in Stromdale & Ball, Ltd. v. Burden ™—from a fiduciary 
relationship. 
E. P. Eviiweer.* 


70 [1952] Ch. 228. ° 
* M.JUR. (Jerusalem); Assistant Lecturer in Law in the University of Singapore. 


NATURAL JUSTICE AND THE “ WARNED 
OFF ” BOOKMAKER 


In the course of a note on the case of Byrne v. Kinematograph 
Renters Society, Ltd., which dealt with the right of a person 
penalised by an association of which he is not a member, to claim 
relief from the courts, the following comment appeared: ‘It is 
still perhaps not too late for our much-vaunted common law 
system to prove its inherent capacity to confront fresh tasks in a 
constructive spirit and indeed the courts in some other common 
law jurisdictions have already pointed the way. But the scope 
for future development appears very limited so long as the juris- 
diction remains tied to a thoroughly artificial nexus of contract.” ? 

The Full Court of the Supreme Court of British Guiana, in a 
most interesting recent judgment,’ has now given a further lead 
in this matter, which again illustrates the enterprising character 
of at least some Commonwealth courts in regarding the principles of 
common law and equity as more than a mere static collection 
of rules incapable of development to meet new social needs. As 
this judgment may otherwise escape the attention of lawyers in this 
country it is therefore thought that a short reference to it in 
this Review might be appropriate. 

The facts of the case were of an involved nature, but an attempt 
will be made here to summarise these briefly. The plaintiff, Mr. 
Phang, ran a pool betting business on races run in British Guiana 
and elsewhere, and also owned racehorses in England which com- 
peted on English courses controlled by the Jockey Club in England. 
An acrimonious dispute had arisen between Mr. Phang and the 
Turf Club, a company registered in British Guiana to perform 
functions similar to those of the Jockey Club in England. The 
details of this dispute are not directly relevant here and it will 
suffice to refer only to its final stage, which consisted in the 
delivery of a letter by Mr. Phang to the Turf Club which, rightly 
or wrongly, aroused a good deal of animosity on the part of the 
Directors and Stewards of the Club. Accordingly, the Directors 
and Stewards then and there decided to declare Mr. Phang a 
warned off person and proceeded to distribute notices to this 
effect to all concerned, including the Jockey Club in England. 
Under the reciprocal arrangements which exist between that Club 


; pees] 1 W.L.R. 762. 2 (1958) 21 M.L.R. 661, 667-668. 
pomara Turf Club, Ltd. v. Phang (1961). I would like to express my thanks 

Clarence A. F. Hughes, Barrister-at-Law, of British Guiana, for 
d Tavini my attention to this decision and for supplying me with transcripts 
of the judgments of both the Supreme Court and of the Court of Appeal. 
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and other similar organisations in other parts of the world the 
inevitable effect of the decision would then be that Mr. Phang 
would not only be unable to continue to conduct his business in 
British Guiana or in other places governed by such reciprocal 
arrangements, but would also be precluded from running his 
horses in English races. 

In these circumstances Mr. Phang launched proceedings in 
the courts of British Guiana. By his writ he claimed (inter alia) 
a declaration that the decision warning him off was a nullity; an 
injunction to restrain publication of any such statement; and 
damages for libel. He then applied for an interlocutory injunction 
and this was granted to him. On appeal to the Supreme Court 
of British Guiana the Full Court rejected the appeal and held 
that the interlocutory injunction must stand.‘ 

The court, in a unanimous judgment, which examined closely 
many of the English authorities, reached conclusions of considerable 
interest. The main point it addressed itself to was in what circum- 
stances a person who was the subject of a decision of a domestic 
tribunal, of a character calculated to inflict serious damage upon 
him, might apply to the courts for a declaration and injunction 
on the ground that the tribunal’s decision was made without 
jurisdiction. 

As is well known the English cases have disclosed a dilemma 
here which has not so far been satisfactorily resolved. It is said 
on the one hand that a non-statutory domestic tribunal must 
depend for its jurisdiction on a contract express or implied. On 
this footing therefore, any decision of such a tribunal in the 
absence of a contractual nexus between it (or the association from 
which it is derived) and the aggrieved person would be a nullity. 
On the other hand, it is equally said that the aggrieved person, 
in order to be entitled to a declaration or an injunction, must 
first show some jurisdiction in the court, and that such jurisdiction 
can only be based in this instance on some alleged infringement 
of a legal right. In practice such a right can only be derived 
from the existence of a contract between the parties or the com- 
mission of a tort. If then both these views are correct it would 
seem to follow that a person who has been warned off by the 
Turf Club, without that Club having any jurisdiction so to act, 
would be prevented (unless some tort has been committed) from 
applying to the court for a remedy for the very reason that 
deprives the Club of jurisdiction over him, namely, the absence 
of a contractual nexus between the parties. 


4 The Bnitish Caribbean Court of Appeal has since (July 1962) unanimously 
upheld this decision on the ground that there were serious questions to be 
argued at the trial and that the balance of convenience was in favour of 
interlocutory relief being granted. The Appeal Court did not therefore 
consider it necessary to explore the authorities referred to by the Supremb 
Court on the main issues in the case or to express any views upon them. 
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In the note previously referred to it was argued that this is a 
rather grotesque impasse and that the court should endeavour to 
cut the Gordian knot by recognising that equitable remedies, such 
as a declaration or an injunction, have a wider scope than the 
restraint of breaches of contract or of threatened torts, and that 
the relationship of remedies to rights is not just a one-way traffic 
from rights to remedies but that, on the contrary, much of the 
history of both common law and equity has operated in the reverse 
direction. 

After a very careful review of the English authorities, the 
Supreme Court came down firmly for the view that while the 
jurisdiction of the tribunal itself must be founded upon a contract, 
express or implied, a person who is likely to suffer damage by a 
decision made against him without jurisdiction is entitled to 
apply for a declaration or an injunction. In such a case the 
question of natural justice does not arise at all since the tribunal 
is under no duty to hold an inquiry, and indeed so far as the 
aggrieved individual is concerned, it has no jurisdiction to do so. 
Of course if the individual submits to the jurisdiction by attending 
a hearing to which he has been summoned (as in the Davis v. 
Carew-Pole * and Byrne v. Kinematograph Renters Society è cases) 
this may create a contractual nexus conferring jurisdiction on the 
tribunal and at the same time imposing a duty upon it to observe 
the rules of natural justice. In the present case, however, there 
was no submission to the jurisdiction of the Turf Club by Mr. 
Phang, and indeed, as indicated above, he was summarily warned 
off without any prior notice being given to him or any inquiry 
of any kind being held, other than the private meeting of the 
directors at which the decision was arrived at. 

There remains another aspect of this matter to which the court 
also gave some consideration. Under the Turf Club Rules (which 
are similar to those of the Jockey Club in England) the Stewards 
have conferred upon them powers to regulate and control the 
conduct of all sorts of persons who are not members of the Club 
and who may have no direct contract with the Club. This extends 
not only to such persons as owners, nominators, trainers, jockeys, 
grooms and so on (some of whom may in one way or another, 
e.g., by the grant of a licence, be brought into contractual rela- 
tions with the Club), but also to such persons as those who merely 
frequent the stands or other places used for meetings. Under 
the rules any such persons may be warned off, disqualified, 
or fined by the Stewards. It would seem, on the reasoning of the 
Supreme Court, that the question whether the Club has power under 
the terms of its own rules, or for instance, whether it has 


8 [19056] 1 W.L.R. 888. 
6 Supra. 
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misconstrued them and wrongly applied them to the case in 
question (as was held in Davis v. Carew-Pole) can only be relevant 
if those rules constitute in some way a contract between the Club 
and the aggrieved person. For in such a case the latter can 
then claim that the Stewards, by misconstruing their own rules, 
are guilty of a breach of contract towards him. On the other 
hand, if there is no contract between them it would follow that 
the terms of the rules are irrelevant, since whatever powers these 
might or might not purport to confer upon the Stewards they 
would have no jurisdiction to exercise these or any other powers, 
save by virtue of an express or implied contractual right to do so. 
Thus if an owner of a horse or a mere visitor to a race-course is 
warned off, in the absence of some contract which can be spelt 
out between such a person and the Club, the latter would have 
acted without jurisdiction (however much it might be justified 
under its own rules) and the decision could be set aside. 

The result might thus well be that the powers of such a body 
as the Turf Club would be seriously curtailed and it might be 
prevented from taking action in cases where it would clearly be 
socially desirable for it to exercise powers of control over those 
concerned in a sport peculiarly vulnerable to improper practices. 
The Supreme Court, evidently conscious of this difficulty (and 
adapting a suggestion argued in Davis v. Carew-Pole 1), took the 
view that an implied contract may well arise merely by a person 
frequenting the stands of an authorised race-course, or by owning 
and entering a horse in a race under the control of the Club. 
Moreover, the court also adopted the view, strongly urged in the 
English cases by Denning L.J., that where such rules provide 
for disqualification, expulsion’ or some other serious penalty, they 
cannot confer an absolute discretion on the Stewards but must be 
made subject to due inquiry in accordance with the rules of natural 
justice. 

It would seem to follow that the view taken by the court in 
this case was that (i) either there was no contract between the 
Club and Mr. Phang so that the decision warning him off was 
in any event nugatory; or (ii) that there was an implied contract 


17 In Davis v. Carew-Pole, the plaintiff argued that a contract on the basis 
of the National Hunt Rules was to be implied (inter alia) from the circum- 
stance that those Rules in effect invited unlicensed persons to engage in 
the traming of hunters for point-to-point steeplechases under the Rules 
and that a person who engaged in such traming accordingly made an implied 
contract with the National Hunt Committee that both sides would observe 
the Rules. With reference to this Pilcher J. remarked: ‘‘ A glance at the 
statement of claim in this case will show how the learned pleader has done 
his best to link the plaintiff and defendants by contract. While admiring 
his ingenuity, I am not prepared to hold that any implied contract could 
properly be inferred, at any rate until the plaintiff received the summons 
to attend the inquiry and submitted himself to the jurisdiction of the Stewards.s’ 
([1986] 1 W.L.R. 888 at p. 844.) 
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between Mr. Phang and the Club in his capacity either as a 
bookmaker or as a race-horse owner, but that in this event there was 
no power under the rules to warn him off save after due inquiry.® 

Of the argument in favour of a construction of the rules con- 
ferring an absolute power on the Stewards to warn any person off 
in their discretion, the court had this to say: ‘* This proposition 
foreshadows a melancholy prospect. Such absolute power when 
attributed to institutions which are popular may also have to be 
accorded to institutions which are disliked and the implications 
might encourage grave forebodings in the minds of those who 
cherish individual freedom and are wedded to the idea that no 
man ought to be made to suffer loss or damage by an arbitrary 
assumption of jurisdiction, or, if he agrees to be subject to the 
jurisdiction, without having an opportunity to utter a word in 
defence of himself. ... In the quest for justice under the Rule 
of Law there has been no more spontaneously acceptable idea 
than the principle embodied in the maxim audi alteram partem; nor 
any more instinctively repulsive than the idea, with its concomi- 
tant implications, that a man can be made to suffer personal 
loss and damage without contract or notice and, having suffered, 
to remain without remedy or relief. The rights of individual 
freedom and of the enjoyment of one’s property are fundamental 
personal rights, which, in our judgment, cannot with impunity 
be threatened by any person or body of persons; and cannot be 
denied without due process of law. ‘The principle ubi jus, ibi 
remedium has long been a concept of our system of law and must 
continue to inspire and underscore the lively application of the 
Rule of Law.” 

Undoubtedly the case before the Supreme Court of British 
Guiana raises acutely the problem of preserving the delicate 
balance between protecting the freedom of the individual and at 
the same time not unduly diminishing the powers of semi-public 
bodies, such as the Turf Club, to enforce a necessary measure of 
discipline in the interests of clean sport. As already pointed 
out the court attempted to achieve this balance by, on the one hand, 
freely spelling out an implied contractual relationship wherever 
this is reasonably practicable and, on the other hand, insisting on 
the requirements of natural justice as an essential prelude to the 
exercise of powers of exclusion entailing the likelihood of severe 
loss for the person excluded. This result, however, it must be 
conceded, is only attainable by making the law of contract perform 
functions for which it is ill-adapted and which in many instances 
results in a high degree of artificiality. Nor is contract, even 


8 It does not, however, appear from the judgment of the Supreme Court, on 
what basis such a contract might properly be spelt out in the present case. 
Of course the court was only dealing with the issue of interim relief and 
did not need to express a final view on this issue. 
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if extended to the fullest point, capable of being invoked in every 
case. For instance a race-horse owner who is abroad and has 
not yet entered his horses for any race and has not attended 
any meeting within the jurisdiction of the Turf Club, might be 
warned off for alleged misconduct without being given any notice of 
the charge or any opportunity to defend himself. As the law 
stands at present (and I refer here not just to English law in 
the narrow sense but to the common law in its wider context 
of the Commonwealth) there does seem scope for further develop- 
ment along two independent lines. First, by the extension 
of the equitable remedies of a declaration and an injunction in 
appropriate cases where no actual tort or breach of contract can be 
relied upon; in such a case some relief could be granted even though 
damages are not recoverable. In the second place, there‘remains the 
possibility, still inadequately explored, of using the tort principle 
of wilful injury inflicted without justification. There seems no 
reason in principle why a common law court should not be pre- 
pared to hold that where the Stewards of a Turf Club warn off 
an owner or other racegoer contrary to their own rules or without 
giving him any notice or opportunity to defend himself, this 
might amount to an unjustifiable infliction of harm for which 
damages may be recovered. 

It remains to refer briefly to the issue of libel which was raised 
in the present case. Mr. Phang claimed that the warning off 
notices were defamatory of him and the Supreme Court had little 
difficulty in arriving at the conclusion that he had made out 
a prima facie case of defamation. As against this the defendants 
relied on the defences of privilege and justification. With regard 
to privilege, the court, developing a suggestion of Denning L.J. 
in Russell v. Duke of Norfolk,® held that no privilege could arise 
where the Stewards acted either without jurisdiction, or with a 
mistaken belief as to the existence of jurisdiction, or where they 
had warned off a person without holding an inquiry in accord- 
ance with the essentials of natural justice. The court, without 
dealing with the point in detail, regarded the defence of justifica- 
tion as open to the same objections. It would seem that as regard 
this latter defence the Club was in a considerable dilemma, since 
if the warning off was invalid it could not claim that the notices 
stating Mr. Phang to be a warned off person were in fact true. 
Moreover any innuendoes involved in such a statement could 
not apparently be met by the answer given in Chapman v. Elles- 
mere 1° for in this instance there was clearly no consent to publica- 
tion either at all or at least in the circumstances in which it 
occurred. 

Dennis Lioyp.* 


® [1949] 1 All E.R. 100 at p. 120. 10 [1982] 2 K.B. 481. 
* M.A.. LL.D.; Quain Professor of Jurisprudence ın the University of London. 
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NOTES OF CASES 


INVESTIGATION OF ABANDONED RESTRICTIVE AGREEMENTS: 
LEGISLATIVE OVERSIGHT AND A CONFLICT IN 
JupiciaL ATTITUDES 


Re Newspaper Proprietors’ Agreement, in which the Court of 
Appeal * recently affirmed the decision of the Restrictive Practices 
Court,? deserves more than passing attention. Firstly, it may 
make legal history by being the first decision of the Restrictive 
Practices Céurt to reach the House of Lords; and secondly, it may 
appreciably increase the amount of work in the Restrictive Practices 
Court. 

The system of registration of restrictive business agreements, 
followed by an investigation by the Restrictive Practices Court, 
is now well known. The majority of cases which have attracted 
attention, however, have involved the judicial appraisal of the 
publie interest in the behaviour of some specific industry. In the 
Newspaper Proprietors’ case, the industry was alleging, as a pre- 
liminary point of law, that there was no agreement between its 
members that could be investigated. The parties concerned did 
not deny that there had originally been a registrable agreement. 
On February 10, 1961, the representatives of the Daily Mail, the 
Daily Sketch, the Daily Empress, the Daily Telegraph, the Daily 
Herald and the Daily Mirror made an oral agreement that they 
would sell their respective newspapers at a uniform price of three- 
pence, and allow uniform discounts to wholesalers. As required, 
they furnished details of their restrictive agreement to the Registrar 
of Restrictive Trading Agreements on March 7, 1961, well within 
the three months allowed. They similarly complied with the notifi- 
cation requirements when they varied the agreement in April 
and May of the same year. Finally, on August 16, 1961, for 
reasons undisclosed, the parties abandoned their agreement alto- 
gether and its termination was notified to the Registrar on 
October 4, 1961. 

Despite the cancellation, the Registrar gave notice on November 
2, 1961, that he proposed to refer the agreement to the Restrictive 
Practices Court. Through its then President, Russell J., the 
Court decided that the Registrar was entitled to refer an agreement 
for investigation although it had been abandoned; and in this 
it was upheld by the Court of Appeal (Denning M.R., Upjohn L.J.; 
Diplock L.J. dissenting). 


1, [1968] 1 All B.R. 806 (O.A. 1962). 
2 (1062) L.R. 8 R.P. 81 (1962). 
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It may seem surprising to those not accustomed to the problem 
of restrictive practices or the work of the Court that such an 
apparently arid question as the submission of agreements already 
abandoned should be of importance. There are two reasons why 
the Registrar has an interest in testing this question. The one 
was articulated in the judgments. If the Registrar had no control 
over ‘* dead ” agreements, this could provide a loophole for avoid- 
ing registration. A group of business men determined to avoid 
the impact of the Act might make a separate agreement for, say, 
rigging the bids for each contract, and by the time it was registered 
the life of agreement would be over, the Registrar powerless, 
and the perpetrators free to evolve a similar plan for the next 
major contract. Or alternatively, manufacturers, wishing to fix 
prices, might make a price-fixing agreement, to determine auto- 
matically in three months less one day (three months being the 
permitted period of grace for registration), on which day it would 
be reported to the Registrar and replaced by a similar agreement, 
which would then not have to be registered for three months. 
In theory this process might go on indefinitely since at no time 
would the Register contain a live agreement. If dead agreements 
were not referable, this would leave a dangerous loophole in the 
registration provisions in the Act. Even though, since the decision 
of Cross J. in the Basic Slag case,* such activities might be treated 
as an ‘* arrangement ’’ and so be registrable, there could still 
be serious difficulties of proof,® particularly where there was 
occasional rigging for very large orders. 

Notwithstanding the importance of this possible loophole, it 
was not the fundamental issue at stake in the Newspaper Proprie- 
tors’ case. The second and vital reason for the Registrar’s interest 
in the case was largely unarticulated. The strength of the Restric- 
tive Practices Court lies not merely in its power to strike down 
the registered agreement in issue, but also in its power under 
section 20 (8) (b) to prohibit the making of “ any other agree- 
ment (whether with the same or other parties) to the like effect.” 
There are some 1,065 dead agreements on the Register of which 
590 have been totally determined, and 475 varied to delete their 
registrable restrictions.° As the result of the Court of Appeal’s 
decision, the Registrar will now be able not only to have these 
dead agreements declared contrary to the public interest, but he will 
also be entitled to seek an order prohibiting the parties to these 


3 e.g., per Russell J., L.R. 8 R.P. 81 at p. 97; of. per Diplock L.J. [1968] 
1 Al E.R. 806 at p. 817. 

4 British Basic Slag, Lid. v. Registrar of Restrictive Trading Agreements, 
L.R. 8 R.P. 178 (Chan. 196%). 

5 Re Austin Motor Co., Ltd.'s Agreement, L.R. 1 R.P. 6 (Chan. 1958). 

6 Report of the Registrar of Restrictive Trading Agreements, January 1962, 
(Cmd. 1608), p. 5. 
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dead agreements from entering into any similar agreement.’ 
Many of these dead agreements have been replaced by non-registrable 
agreements, carefully drawn by counsel to achieve the same aims 
as their predecessors without coming within the strict wording 
of the registration provisions of the Act. Thus if the House of 
Lords upholds the decision of the Court of Appeal, all these non- 
registrable agreements will be liable to be struck down and the 
Registrar will have achieved an extremely valuable weapon in 
his effort to make British industry more competitive. 

Unfortunately the Act does not explicitly deal with jurisdiction 
over dead agreements, and the presence or absence of such power 
has to be deduced from what Diplock L.J. described as a “* fasciculus 
of sections.” The authorities had been cautious about predicting 
the jurisdiction in such cases; and none of the judges in the 
Court of Appeal was entirely confident of his interpretation. Lord 
Denning was forced to resort to a “balancing”? process.® 
Upjohn L.J. was even less happy, and conceded that there were 
unanswered ‘ conundrums,” 1° and Diplock L.J., in dissenting, 
admitted that “‘ the answer finally reached may depend on which 
section one starts from.” ™ 

Despite the court’s diffidence, it is suggested that the view of 
the majority was the correct one. The obligation of the Registrar 
under section 1 (2) is absolutely clear.1?_ He has first an obligation 
of “ preparing, compiling and maintaining a register of agreements 
which are subject to registration.”? No one denied that the 


T In keeping with the wording of s. 20 (8) (b) it is assumed that “' any other 
agreement ’’ conveys its plam meaning and therefore covers both registrable 
and non-registrable agreements. The pomt still, however, appears to be 
open. Re Wholesale Confectioners Alliance's Agreement (No. 3) L.R. 2 
R.P. 281 (1961); Re Black Bolt and Nut Association's Agreement (No. 3) 
L.R. 2 R.P. 488 (1961); L.R. 8 R.P. 48 (O.A. 1961). 

Even if “any agreement” were construed narrowly to mean "any 
registrable agreement," (see note 17, infra) the Registrar would still have 
much to gain by reason of the prohibition of ‘‘ agreements to the like effect.” 
Experience suggests that while businessmen are happy to continue to 
operate their restrictive agreements after they have been re-drawn and 
counsel has advised that they do not violate the law, they have a healthy 
respect for an injunction or an undertaking, the breach of which amounts 
to criminal or civil contempt, and would be reluctant to operate even a 
non-registrable agreement for fear it might infringe such an order. See per 
Diplock J. (as he then was) in Newspaper Proprietors’ Association, Ltd.'s 
and National Federation of Reta Newsagents, Booksellers & Stationers’ 
Agreement, L.R. 2 R.P. 458 at p. 499. 

8 See e.g., Heath, Not Enough Competition? (1961), p. 83. 

9 [1968] 1 All E.R. 806 at p. 808, 

10 [btd. at p. 812. 

11 Ibid. 

12 g, 1 (2) reads in full: 

“The Registrar shall be charged with the duty of preparing, compiling 

and maintaining a register of agreements which are aback to registra- 

tion under this Part of the Act, and of taking proceedings before the 

° court . . . in respect of the agreements of which particulars are from 

time to time entered or filed in the register." 
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agreement between the newspaper proprietors was anything but 
a registrable one; and it was similarly conceded that although 
determined, the agreement had to remain on the Register unless 
removed by the Board of Trade. This involved the second basic 
obligation of the Registrar, also made mandatory by section 1 
(2) ‘ of taking proceedings before the court . . . in respect of 
the agreements of which particulars are from time to time entered 
or filed in the register.” These dual obligations laid down in the 
basic administrative section of the Act could be rebutted only 
by the most explicit statement that dead agreements although 
remaining on the Register were not to be referred to the court. 

Far from any such intention appearing, the other relevant 
sections imply support for a general obligation imposed on the 
Registrar to refer. The basic jurisdiction of the court is ‘‘ in 
respect of any agreement of which particulars are for the time being 
registered.” 13 So too, in dealing with failure to register, it is 
assumed that the High Court has power to declare determined 
agreements contrary to the public interest in the same way that 
it would deal with currently active agreements.*4 

In order to reach the conclusion that the Registrar, while 
forced to keep dead agreements on his Register, had no power 
to refer them to the court, Diplock L.J. relied on what he called 
“ the ordinary and natural meaning ’’ of the word agreement, 
“ ie., a subsisting agreement.’? 15 Such a definition is difficult to 
justify. -As has been seen, of the 1,065 dead agreements, some 
475 are subsisting but they have been varied. To counter this, 
the Diplock view is that the ordinary meaning of agreement 
requires not only that the agreement shall be subsisting, but 
that it must still contain registrable restrictions. 


13 s, 20 (1). The subsection reads ın full: 
“The court shall have jurisdiction, on application made in accordance 
with this section in respect of any agreement of which particulars are 
for the time being registered under this Part of this Act, to declare 
whether or not any restrictions by virtue of which this Part of this Act 
applies to the agreement . . . are contrary to the public interest.” 
l4 a. 18 (1): “If the High Court is satisfied, upon application made by the 
Registrar, that default fas been made in furnishing particulars under section 
ten of this Act of an agreement which is subject to registration under this 
part of the Act, or of any variation or determination of such an agreement, 
the High Court may... (2) In any case where an application under the 
foregoing subsection ıs made against any person party to an agreement, and 
the court is satisfied that the failure of that person to furnish particulars 
in respect of the agreement was wilful, the court may, ın addition to or in 
lieu of making an order giving an authorisation under that subsection, make 
against that person any such order as could be made by the Restrictive 
Practices Court under subsection (8) of section twenty of this Act if all 
the restrictions by virtue of which ths Part of this Act applies to the 
agreement were found by that court to be contrary to the public interest.” 
8. 20 (8) of the Act allows the court, if ıt finds the presumption against 
the public interest not to have been rebutted, to restrain both the agreement 
iteel?, and any to the like effect. . 
15 [1963] 1 All E.R. 806 at pp. 814, 816. 
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The difficulties of such a definition can be seen when it is read 
back into the Act. It requires adding the words “ subsisting 
registrable ”? to the second clause but not to the first clause of 
section 1 (2).1° It seems unlikely that the draftsman would have 
used the word ‘‘ agreement ” in two different senses in the same 
sentence. With section 20 (1),’7 the Diplock interpretation is 
even less plausible; for whereas the second part of section 1 (2) 
merely talks of ‘f the agreements,” section 20 (1) gives the court 
jurisdiction “‘in respect of any agreement of which particulars 
are for the time being registered under this Part of this Act.” 
(Emphasis added.) It is hard to justify the addition of the words 
“ subsisting registrable ” to qualify ‘* any.” 

To justify his definition of the word agreement, Diplock L.J. 
relied on the wording, and more particularly the tense, of the 
registration section which provides that: 


“ this Part of this Act applies to any agreement ... being an 
agreement under which restrictions are accepted by two or 
more parties.” 18 


This section was then read back into the definition of agreement 
in the section dealing with the court’s jurisdiction.’® This seems 
impermissible. Section 6 lays down the requirements for registra- 
tion, for which purpose the present tense is entirely appropriate. 
No one is suggesting that anything but live agreements (or those 
that have been born and terminated within the three-month period 
of grace) should be registered within or after the period of grace. 
But because section 6 provides only for the registration of live 
agreements, there seems no reason to read sections 1 or 20, 
which outline the duties of the Registrar and the jurisdiction 
of the court, in a sense contrary to their plain meaning. 
It was also suggested in the dissenting judgment that sections 
20 (5) and 21 (1) were only consistent with a power to refer live 
agreements. Section 20 (5) comes at the end of the outline of the 
jurisdiction of the court, and provides that: 
“ The powers of the court under this section shall not be 
affected by the determination of an agreement effected after 
the commencement of the proceedings, and where an agreement 
is varied after the commencement of the proceedings, the 
Court may make a declaration and, if it thinks fit an order..., 
either in respect of the agreement as at the commencement of 


the proceedings or in respect of the agreement as varied, 
or both.” 


18 See note 12, supra. 

17 See note 18, supra. Note also the restrictive effect a similar interpretation of 
tany .. . agreement'’ in s. 20 (8) (b) would have on the power of the 
court and the efficiency of the Registrar. See note 7, supra. 

18 B. 6. 

19 i.e., B. 20 (1). [1968] 1 All E.R. 806 at p. 812. 
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This subsection was alleged to show by expressly enunciating the 
special case, that the court had no general jurisdiction over 
determined agreements.?° At first sight this looks a strong argu- 
ment, but there are three convincing answers. 

Firstly, the section was put in ew abundanti cautela ** to avoid 
any possible misunderstanding. Secondly, as the Master of the 
Rolls pointed out, the main aim of the subsection was to vary 
the general principle of the law that rights and liabilities are 
determined as of the date of the writ.%* The effect of the sub- 
section is thus to allow the court to hear cases which were alive 
when the reference was made but were subsequently abandoned,” 
or were varied after the writ was issued. If the writ were already 
issued, then there would be no need to have the added jurisdiction 
provided by section 20 (5); but such an extra jurisdiction in no way 
alters the basic jurisdiction over all agreements.** Thirdly, if the 
clause were to have the meaning attributed to it by Diplock L.J., 
and the court were implicitly denied a general jurisdiction over 
agreements determined before reference, it would have a remarkable 
result. The 590 determined agreements could not be reached, but 
mutatis mutandis, it would imply that the 475 agreements which 
had been varied to drop their registrable provisions were still 
subject to the jurisdiction, since there is nothing in the clause 
relating to variation to suggest the absence of a general jurisdiction 
over varied agreements. 

Section 21 (1) is also used to show that the majority decision is 
wrong, since it is phrased in the present tense, and its ‘“ gateways ” 
are expressed in terms which do not presuppose the examination of 
dead agreements.*> There is little doubt that the section does 
envisage an examination of live restrictions. But it may well be 
that the draftsmen assumed that all those parties who abandoned 
their agreements or deleted the registrable provisions would 
be prepared to submit to a consent order since, if they wished to 
Tevive the agreement, they have the right to reapply to the court 
to reopen the issue.™® Alternatively it may have been thought such 
parties would be able to persuade the Registrar to exercise his power 


20 Ibid., per Diplock L.J. at p. 314. 

21 This appears to be the legislative history of the subsection. Even as amended 
at the Commies stage, there was still no equivalent of s. 20 (5) in the Bull. 
See s. 15, Restrictrve Trade Practices Bul (as amended in Committee) 
111 1955-66 Pariamentary Papers 289. On the dangers of applying the 
maxim eepressio unis, exclusto alterius in statutory construction, see per 
Rossell J., L.R. 8 R.P. 81 at p. 95. 

22 [1968] 1 All B.R. 806 at p. 308. 

23 6.g., Re British Constructional Steelwork Association's Agreement, L.R. 1 
R.P. 199 (1959). 

24 See note 6, supra. 

26 e.g., s. 21 (1) (o) "that, having regard to the conditions actually obtaining 
or reasonably foreseen at the time of the application, the removal of the 
restriction would be likely. ...” . 

26 s, 22, 


424 THE MODERN LAW REVIEW i Vox, 26 


to delete their agreements from the Register as being “of no 
substantial economic significance.” °? If parties find themselves 
defending their agreements before the court, it is presumably 
because they are still in effect trying to rely on them by operating 
under non-registrable arrangements designed to achieve the same 
ends. In such circumstances the wording of section 21, requiring 
them to justify their original agreements as if still in existence, is 
entirely appropriate. 

It is submitted therefore that the majority interpretation is 
correct; and that applying the traditional English test of the 
“ plain ” or “ natural ’? meaning rule of construction, dead agree- 
ments must be taken to be capable of being referred to the court.8 
At the same time , a reading of the debates on the Act makes it clear 
that the problem was not seriously considered by the draftsmen or 
the politicians. Hence reliance on the “‘ tenor of the Act ” # or 
“ the intent of Parliament ’’*° is largely meaningless. So, too, 
reliance on legal logic and analogies, or the doctrines of statutory 
construction can carry the court only a certain way in solving the 
question. The problem presented here is one that depends less on 
legal reasoning than on the attitude of the judges, reflected in the 
approach they take towards the statute. 

In the Court of Appeal, Denning M.R. made it clear that he 
thought it was essential for an effective restrictive practices policy, 
to give the court jurisdiction over those dead agreements.** He 
therefore applied the mischief rule of interpretation, and so allowed 
the underlying policy of the Act to outweigh any doubts he had 
about the interpretation of some of the sections.** Diplock L.J., 
as he showed during his Presidency of the Restrictive Practices 
Court,** takes a more sympathetic view towards restrictive prac- 
tices, which he embodies in a strict interpretation of the Act. So, 
in this case, he talked of *‘ punitive sanctions,” ** and rather than 
approaching the Act broadly, he construed it narrowly, in the 
traditional method of construing a criminal statute. 

In the absence of clear legislative guidance, the House of Lords 
will have considerable discretion in deciding the outcome of the 
appeal. Such legislative material as does exist points.strongly in 


27 g, 12 (1). 

28 Upjohn L.J. illustrates this approach, ¢.g. [1863) 8 All E.R. 806: ‘it is 
quite plam” at p. 809; ‘‘the natural meaning" at p. 810; “the natural 
construction '’ at p. B11. 

29 Sir Milner Holland, q.c., for the Newspaper Proprietors: L.R. 3 B.P. 81 
at p. 84. 

30 Bir Reginald Manningham-Buller, Att.-Gen., for the Registrar: ibid. at p. 86. 
a hee All B.R. 806 at p. 807. 

clearest statement of the underlying pro-competitive policy of the 
Act, see per Devlin J. in Re Chemists’ Federation (1958) LE. 1 1 R.P. 75 
at p. 108. 
33 ane Re Black Bolt and Nut Association's Agreement (1060) L.R. 2 R.P. 50; 
° Re Cement Makers’ Federation Agreement (1861) L.R. 2 R.P. 241. 
84 [1963] 1 All E.R. 806 at p. 813. 
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favour of the Registrar. It is not however conclusive, even if 
admissible. It is to be hoped therefore that the House, in reaching 
its decision, will consider the underlying policies of the Act. 
Already much of the strength of the Act has been sapped away by 
the ability of counsel to draft non-registrable agreements achieving 
registrable aims. If the present decision is reversed, the potential 
of the Registrar will be severely curtailed. Despite the argument 
that the decision is unfair to industry,** the honourable businessman 
has nothing to lose. If he has given up the objects of his dead 
agreement then he should have no objection to giving an under- 
taking that he will not make an agreement to the like effect. If he 
had been evading the purpose of the 1956 Act, he no doubt looks 
to the House of Lords to reverse the Court of Appeal. 


Rosert B. STEVENS. 


InsuLtTIiNG WORDS AND PUBLIC ORDER 


“< LEGISLATURES, local authorities, and the courts,” declared an 
American judge, “ have for years grappled with claims of the right 
to disseminate ideas in public places as against claims of an effective 
power in government to keep the peace and to protect other interests 
of a civilised community.”?+ During the past one or two years, 
when problems of public order and the right of public meeting have 
been particularly acute in this country, one of the most controver- 
sial issues has been the extent to which the substance of what is said 
at a public gathering should be the legitimate concern of those 
responsible for preserving the public peace. The statutory provision 
most relevant to this issue is section 5 of the Public Order Act, 
1986, which was enacted, in the words of a contemporary writer, in 
the hope of stopping “‘ the vitriolic propaganda conducted at fascist 
meetings against Jews and Communists.” ? Section 5 reads: 


‘ Prohibition of offensive conduct conducive to breaches of 
the peace.—Any person who in any public place or at any 
public meeting uses threatening, abusive or insulting words or 
behaviour with intent to provoke a breach of the peace or 
whereby a breach of the peace is likely to be occasioned, shall 
be guilty of an offence.” 


The Home Secretary has introduced legislation to increase 
the penalties for an offence under section 5 (the present maximum 
is three months’ imprisonment and/or a fine of £50), but has not 
conceded any necessity for amending the section to provide specific- 
ally for “ words inciting hatred of any racial group of Her Majesty’s 


85 See per Russell J., L.R. 8 R.P. 81 at p. 96. 

1 Niemotko v. Maryland, 840 U.8. 268 at pp. 278-274 per Frankfurter J. (1950). 

2 Karl Loewenstein, “* Legislative Control of Political Extremism in Europesh 
Democracies '’ (1988) 38 Col.L.R. 591, 725 at p. 755 (note 188). 
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subjects.” The desirability of a substantive amendment of section 5 
was carefully considered by the Home Secretary in the light 
of the decision of the Divisional Court in Jordan v. Burgoyne.* 

The defendant was the principal speaker at a meeting held in 
Trafalgar Square on July 1, 1962, by the National Socialist Move- 
ment. To an audience of some 5,000 people, which included a vocal 
group of Jews, nuclear disarmers and Communists, he began his 
prepared speech by referring to “ the red rabble ” and the ‘‘ multi- 
racial warriors of the Left ” and then proceeded to claim inter alia 
that “ Hitler was right ” and that ‘‘ the people we should have 
fought were not Hitler and the National Socialists of Germany but 
world Jewry and its associates in this country.” These last words 
provoked complete disorder, and to prevent the crowd storming the 
speakers’ platform the police stopped the meeting. Subsequently 
the defendant was charged with using insulting words whereby a 
breach of the peace was likely to be occasioned, contrary to section 5 
of the Public Order Act. He was convicted at Bow Street magis- 
trates’ court and sentenced to two months’ imprisonment. His 
appeal against conviction was allowed by London Quarter Sessions 
which ruled that, although many of the words used were highly 
insulting, they were not likely to lead ordinary, reasonable persons 
to commit breaches of the peace. The prosecutor’s appeal upon a 
case stated to the Divisional Court succeeded, and, after leave to 
appeal further was refused to the defendant by both the Divisional 
Court and the Appeals Committee of the House of Lords, the case 
ultimately went back to quarter sessions where a sentence of one 
month’s imprisonment was imposed. 

Upon the basis of the Divisional Court’s decision in Jordan v. 
Burgoyne, supplemented by reference to parallel decisions in other 
common law countries, the following propositions are suggested as a 
guide to the scope of a charge of using insulting words in a public 
place or at a public meeting whereby a breach of the peace is likely 
to be occasioned: 

1. The words used must be clearly insulting. A line has to be 
drawn between insulting words on the one hand and critical, annoy- 
ing or irritating words on the other. To do so it is necessary to 
apply a test of common sense and contemporary standards such 
as that adopted in a recent New Zealand case involving obstruction 
of the police: <‘ It is not denied that appellant used the word 


€ bloody ’ freely . . . but I cannot regard its use, even in the 
presence of middle-aged women, as provoking the sensation that it 
did fifty years ago.... As an epithet, it had now become expansive 


8 [1968] 2 W.L.R. 1045 (D.C.) (Lord Parker O.J., Ashworth and Winn JJ.). 
The only judgment was delivered by Lord Parker C.J.; it extends over less 

* than two pages, and the only case apparently cited in argument was Wise v. 
Dunning [1902] 1 K.B. 167. 
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rather than opprobrious.” * If, indeed, a speaker at a public meet- 
ing in England were to use “ bloody ” rather freely in the course 
of an address, this would perhaps irritate many and even insult a 
few in the audience, but, it is submitted, would not without more 
suffice to constitute the use of insulting words within section 5— 
even if a breach of the peace were likely to be occasioned thereby. 
In Jordan v. Burgoyne there is no doubt that, by any test, the 
words used by the defendant were highly insulting, just as the words 
used about Roman Catholics in the well-known binding-over case 
of Wise v. Dunning ° would today fall within the scope of section 5. 

2. The words used must be insulting to persons actually present 
at the time. During the First World War, the Supreme Court of 
New South Wales reversed the conviction for insulting words of an 
anti-conscription speaker who had alleged that 80,000 British 
women behind the line in France were doing servile work and acting 
as concubines to the British officers; the court stressed that the 
insulting words must be addressed directly to those concerned or in 
their hearing.* The Divisional Court in Jordan v. Burgoyne was 
satisfied that the words used were insulting not only to Jews and 
Communists in the crowd but also to any reasonable persons present 
who were told that they were merely tools of the Jews. 

8. The words used must be likely in the particular circumstances 
to provoke a breach of the peace. This likelihood is established by 
considering : 

- (a) The nature of the insulting words and the manner in which 
they are spoken. ‘‘ The most insulting words,” commented 
an American judge, “ can be neutralised if the speaker will 
smile when he says them... .’?” But the same judge, in a 
later case of some relevance to Jordan v. Burgoyne, evi- 
dently felt that there are words which have an invariable 
insulting or ‘ fighting ’? connotation; he spoke of descrip- 
tions of Jews as “‘ Christ-killers ” and of the Pope as “ the 
anti-Christ ” as ‘* recognised words of art in the profession 
of defamation... . They are not in that class of epithets 
whose literal sting will be drawn if the speaker smiles when 
he uses them. ... Their historical associations with violence 
are well understood, both by those who hurl and those who 


4 Allen v. Police [1881] N.Z.L.R. 782 at g 784, per Wellington J. See Bryan 
v. Robinson [1980] W.L.B. 506 (D.C.), a case which concerned s charge 

of insulting behaviour under s. 54 (18) of the Metropolitan Police Act, 1889, 

where Lord Parker C.J. said (at p. 509) that ‘‘ quite clearly somebody can 

be annoyed by behaviour which is not insulting behaviour.” 

[1902] TEE 167. 

Gumley v. Breen (1918) 24 O.L.R. 458. Neither the Supreme Court of New 

South Wales nor the High Court of Australia was apparently convinced by 

the suggestion that any British subject present would be insulted. 

Terminiello v. Chicago, 387 U.S. 1 at p. 35, per Jackson J. (1948). 
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are struck by these missiles.” In a similar vein Lord 
Parker C.J. described Colin Jordan’s speech as a form of 
hitting by words. It is clear that in the sphere of public 
order there is no room for the chant that sticks and stones 
alone can hurt us. 

(b) The size and composition of the audience. An audience of 
one might suffice in appropriate circumstances,® though 
section 5 is perhaps more generally associated with larger 
gatherings. In taking into account the size and composition 
of the crowd at Colin Jordan’s meeting, Lord Parker C.J. 
was prepared to concede that there was ‘‘ a body of hooli- 
gans ” in the audience, but in his view a speaker ‘‘ must 
take his audience as he finds them, and if those words to 
that audience or that part of the audience are likely to 
provoke a breach of the peace, then the speaker is guilty of 
an offence.” The Divisional Court was not prepared to 
accept the test suggested by quarter sessions of the effect of 
the words used on “ a hypothetical audience of ordinary, 
reasonable citizens ”; even so, Lord Parker added that he 
could not imagine “‘ any reasonable citizen, certainly one 
who was a Jew, not being provoked beyond endurance ” by 
the defendant’s words. 

(c) The probability of disorder. In an Australian case the High 
Court suggested that insulting words might be used in a 
public place in circumstances where even the possibility of a 
breach of the peace could be excluded. “ For instance, if 
they were used at a public telephone to a person a hundred 
miles away, it would be absurd to attribute that effect to 
them. ...’’ 1° More realistically, it surely must be the case 
that highly provocative and insulting words flung, for 
instance, at a line of guardsmen on parade or at a group of 
diplomats on the steps of an embassy do not properly come 
within the scope of section 5, because an attempt at 
immediate retaliation on the part of those insulted is virtu- 
ally out of the question. In Jordan v. Burgoyne, on the 
other hand, the likelihood of a breach of the peace was 


8 Kung v. New York, 340 U.S. 200 (1950), per Jackson J. (in a dissent, at 
. 299). Bee also Chopimaky T: New Hampshire, 316 U.S. 568 (1042). 

® Bes Thurley v. Hayes (1920) 27 O.L.R. 548, where the High Court of 
Australia affirmed the conviction of a man who accused a returned soldier 
in a public place of ‘‘sponging on the Government '’ and wasting publo 
money. But see Wilson v. Skeock [1949] W.N. 203 (D.C.), where Lord 
Goddard C.J. said that s. 5 was not intended to deal with '‘ abusive language 
between neighbours."’ 

10 Thurley v. Hayes, supra, at p. 550. 

11 It may be that the police themselves, who are apparently clad “in a 
spiritual asbestos ° when it comes to the likelihood of corruption by obscene 
literature (see Clayton and Halsey [1962] 8 W.L.R. 815 (C.C.A.)), are to be 

* regarded by virtue of their occupation as less likely to be provoked by insulting 
words. See Carroll, 28 D.L.R. (2d) 271 (1959) (Ontario O.A.). 
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obvious in view of the considerable difficulty that the police 
had had in maintaining order even before the defendant 
began his speech. 


4. In cases such as Jordan v. Burgoyne, where there is no 
allegation of an intent to provoke a breach of the peace, the mens 
rea that has to be proved in respect of the defendant is constituted, 
it is submitted, by his intention that the words used should be 
insulting to his audience or by recklessness as to whether or not 
they were likely to insult. If, for instance, in the circumstances of 
Wise v. Dunning in 1901, an American visitor to Liverpool had been 
assured that ‘‘ redkneck ” was an affectionate term used by one 
Roman Catholic to another and had then addressed an audience of 
Roman Catholics as ‘‘ fellow-redknecks,’? he would not—in the 
absence of recklessness—have been guilty of provocation nor would 
he, at the present day, have been guilty under section 5. Colin 
Jordan, however, was deemed by the Divisional Court to have used 
words “‘ which were intended to be and were deliberately insulting 
to that body of persons being restrained by the police,” and, in 
Lord Parker’s words, it was ‘a perfectly clear case’? under 
section 5. 

The above propositions, though related specifically to the charge 
in Jordan v. Burgoyne, are relevant to all charges of threatening, 
abusive or insulting words or behaviour under section 5, except, of 
course, where there is an allegation of intent to provoke a breach of 
the peace. Contempt for the words and opinions of a person such 
as Colin Jordan has to be balanced against the need for guarding 
against illegitimate infringements of free speech, but it would appear 
that section 5 as at present drafted does not upset the balance. “ A 
man who is calling names or using the kind of language which would 
reasonably stir another to violence does not have the same claim 
to protection as one whose speech is an appeal to reason.” 1? It is 
to be hoped that all courts, especially magistrates’ courts, will treat 
prosecutions under such provisions as section 5 with the same care 
that is accorded to cases of larceny, but due regard must also be 
paid to the immense difficulties facing the police in preserving public 
order. ‘‘ It is true,” said Frankfurter J., “‘ that breach-of-peace 
statutes, like most tools of government, may be misused. Enforce- 
ment of these statutes calls for public tolerance and intelligent police 
administration.” 18 

D. G. T. WILIAMS. 


12 Niemotko v. Maryland, 840 U.S. 268 at p. 282, per Frankfurter J. (1950). 
18 Ibid. at p. 289. For a Saas account of the problems of public order *in 
1962, see [1968] Orim.L.R. 149. 
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Caustne DEATH BY DancrErovus Drivinc—Tue Oxssective TEsT 


“ It is quite clear from the reported cases that if a driver in fact adopts 
a manner of driving which the jury think was dangerous to other road 
users in all the circumstances, then on the issue of guilt it matters not 
whether he was deliberately reckless, careless, momentarily inattentive or 
even doing his incompetent best. Such considerations are highly relevant 
if it ever comes to sentence and equally relevant for any person who has 
to consider whether a prosecution is justified or not.” 


Thus the Court of Criminal Appeal, per Atkinson J. in R. v. 
Evans," set the seal of its approval on recent developments of the 
law with regard to the crime of causing death by dangerous driving, 
under the Road Traffic Act, 1960, s. 1, in the direction of strict 
liability. 

Since the offence was created by the Road Traffic Act, 1956, s. 8, 
there have been many reported cases showing how the offence should 
be interpreted. It is generally accepted that the crime was created 
because of the reluctance of juries to convict of motor-manslaughter. 
In R. v. Curphey,? one of the first cases under the new law, it was 
pointed out that the jury must be satisfied first that the prisoner 
was doing something dangerous in driving as he did in the circum- 
stances prevailing at the time and, secondly, that he caused the 
death of the motorist thereby. On the latter point, the judge 
directed the jury that they must be satisfied that the dangerous 
driving was the substantial, although it need not have been the sole, 
cause of the motorist’s death. 

In several cases the court has directed the jury, where the 
question concerns dangerous driving causing death, to look at the 
facts as intelligent bystanders and decide whether they were 
satisfied that the manner of driving was dangerous to the public.? 
A distinction is drawn between dangerous driving where the test 
is objective, and reckless driving, which seems to require proof 
of some actual foresight by the accused of the likely consequences. 
But even dangerous driving is not a crime of absolute liability 
in the sense that no defence can succeed in any circumstances. 
Thus in R. v. Sibbles * the judge ruled that a defendant suddenly 
and unexpectedly deprived of all thought through some cause 
which a reasonable man would not anticipate might have a good 
defence, and in R. v. Spurge,” such a defence was accepted where 
the reason for the dangerous driving was a mechanical failure. 
It would seem from this that the effect of Hill v. Bawter® is to 
sanction a strict liability but not an absolute one. 

It has been submitted by Professor J. C. Smith that the crimes 


9 Crim.L.R. 191. 
. V. Scates 4257] Crim.L.R. 408; R. v. MoBride [1961] 8 W.L.R. 549. 
L. 660. 


959] Orim. L.R. 660. 
961] 8 W.L.R. 28. 
1058] 1 Q.B. 277. 


fit 3 W.L.R. 1457. 
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of careless and dangerous driving are crimes requiring proof of 
negligence, and should be distinguished from offences of absolute 
prohibition, properly so called.” This means that it would be a 
defence for an accused motorist to show that he behaved throughout 
as a careful and prudent driver, even if his driving in fact caused 
danger to the public. What must be proved is that the accused’s 
conduct failed to measure up to an objective, external standard— 
that of the careful and prudent driver. To adopt this test is 
not to impose a subjective criterion of responsibility, as Professor 
Smith rightly observes. 

However R. v. McBride € shows that the test of the prudent 
motorist is not really so apposite as that of the reasonable bystander, 
and for this purpose the jury may at the discretion of the court 
be supplied with knowledge of the fact that the motorist had 
been drinking, notwithstanding that this information would not 
be likely to be available to the reasonable bystander. The case 
decides that evidence to the effect that a driver was adversely 
affected by drink was relevant to the issue whether he was driving 
dangerously, and therefore was legally admissible, but the court 
should use its discretion to exclude such evidence if in its opinion 
the prejudicial effect of its admission would outweigh its probative 
value. The court ought to exercise its discretion to exclude such 
evidence unless it at least appeared to be of substantial weight. 
This case settled the conflict of judicial opinion which had arisen 
over the admissibility of evidence that the accused had been 
drinking in these cases of charges under section 1.° 

The question now is whether the standard laid down in R. v. 
Evans ™ is acceptable. There is no need to consider the facts for 
nothing turned upon them. When counsel for the defence at 
the trial sought to describe to the jury the varying degrees of 
negligence and invite them to consider the degree of negligence 
necessary for a successful civil action, the degreesof negligence 
to be proved in a case of driving without due care and attention, 
etc., he was stopped by the judge, who observed that “‘ it is now 
well settled that if the driving is in fact dangerous, and that 
dangerous driving is caused by some carelessness on the part of 
the accused, then however slight the carelessness, that is dangerous 
driving.” He directed the jury that even though the dangerous 
driving was caused by slight negligence, the accused was guilty 
of the offence of driving to the danger of the public. 

On an appeal against conviction on the ground of misdirection, 
the Court of Criminal Appeal treated the application for leave 


t [1960] Crim.L.R. 431 in commenting on R. v. Johnson at p. 480. 

8 bse 3 W.L.R. 549. 

9 See R. v. Richardson [1960] Orim.L.R. 185; R. v. Fisher, ibid.; R. v. Norring- 
1960] Orim.L.R. 482. . 


ton 
10 [1962] 8 W.L.R. 1457. 
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to appeal as the hearing of the appeal, without hearing argument 
from the prosecution, but with the agreement of counsel for the 
defence, and the appeal was dismissed. The court held that the 
passage in the summing-up which was objected to was “ really 
the corollary of the objective test which has been laid down 
again and again in the reported cases.’ Reference is made to 
Lord Goddard’s remarks in Hill v. Bawter™ to the effect that 
the dangerous driving section is an absolute prohibition, and no 
question of mens rea arises. There follows the passage quoted at 
the outset of this note. 

The court did not accept the contention of defence counsel that 
this would mean that if a driver through the slightest fault on 
his part has an accident and somebody unfortunately is Killed, 
then danger has in fact resulted and the driver must necessarily 
be guilty of causing death by dangerous driving. It was right 
to tell the jury that if they were satisfied that there was dangerous 
driving it is no defence to say there was only a very slight degree 
of negligence. 

Thus once more we have the objective test accepted without 
question, and applied not in the way Professor Smith has suggested, 
by reference to the standard of the careful and prudent driver, 
but by reference to the reasonable bystander. If he would regard 
the driving as dangerous, it makes no difference that the driver 
was not negligent: “it matters not whether he was deliberately 
reckless, careless, momentarily inattentive or even doing his incom- 
petent best.” If the death was substantially caused by such 
driving, then the quite serious crime of causing death by dangerous 
driving is committed. 

Since 1956 there has been a sharp fall in the number of man- 
slaughter cases, and the number of cases under the new offence 
rose rapidly until in 1961 over 500 such offences were known to 
the police, and a large number of prosecutions were brought. 
At least one High Court judge protested at the commencement 
of an assize against the tendency to launch these prosecutions 
merely because a death occurs as a result of an accident, without 
the authorities applying themselves as to whether the death was 
caused by dangerous driving: “‘ it is terribly important,” he said, 
& that these cases should be most carefully scrutinised before they 
are started, and that people should not take the view that merely 
because there is a death there should be a prosecution.” 12 

When the authorities do “ apply themselves ” to the question 
whether an offence has occurred, they will have to judge first 
whether there was dangerous or careless driving, and here, accord- 
ing to the strict test laid down in Evans, it matters not what 


en 1 Q.B. 277. 
12 The Times, July 12, 1961, Stevenson J., see [1961] Crim.L.R. 579. 
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the driver thought or whether he did his best in the circumstances. 
Then they must decide whether the death was substantially caused 
by such dangerous driving. In view of the strictness with which 
the law has now been interpreted it would be surprising if the 
falling off in the number of prosecutions after Mr. Justice Steven- 
son’s comment in July 1961 was not reversed in 1968. The only 
safeguards lie in the recognition that there is a discretion not to 
prosecute and there is a wide choice when it comes to the question 
of sentence. Even so, many may feel uneasy that motorists are 
at present exposed to a risk of prosecution for a serious crime if 
death is caused by an accident and they are guilty of dangerous 
driving which substantially contributed to it. There are few 
if any serious crimes in English law where it makes no difference 
what one intended or whether one took reasonable steps to avoid 
or prevent the occurrence. Murder since D.P.P. v. Smith is one. 
Rightly or wrongly, the crime of causing death by dangerous 
driving is another, and its interpretation is now so strict that it 
can no longer be described as a crime of negligence. The suggestions 
of the Bow Group about restoring the distinction between careless 
driving and dangerous or reckless driving have not been heeded," 
and one is bound to doubt the wisdom of a law which decrees that 
a moment’s inattention may lead to a prosecution at assizes because 
of the death which it causes. 
J. E. Harn WILLIAMS. 


A Buot on THE Law’s CopysBoox 


WHEN no less a judicial personage than the Master of the Rolls 
refers to the result of a case in the courts? as a blot on the 
judicial copybook it is high time that the public sat up and took 
notice. If the particular case, which gave rise to. this judicial 
comment, is of limited application, it nevertheless contains a 
valuable lesson for all potential litigants. It is, for example, 
the absurd technicalities with which the courts seem sometimes 
to enmesh themselves that have in no small measure driven 
business men away from the seat of judgment in the Strand to 
the more equitable, if less sophisticated, form of justice of the 
arbitrators’ office in the City. Until the courts demonstrate that 
speedy and effective justice can be dispensed, uninhibited by techni- 
cal rules that tend only to frustrate the ultimate aim of resolving 
litigation, the commercial world will rightly go on choosing the 
less public, if more costly, system of arbitration. 

If the introduction to this note sounds captious, let the facts 
of the case, which led the Master of the Rolls to his mordant 


18 Bee Scales of ne coe pp. 41-438. ° 
1 [1068] 2 W.L.R. 
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comment, speak for themselves. A Glamorganshire man died 
in March 1961 leaving a small estate of £914 out of which no 
provision was made for his widow. Under the Inheritance (Family 
Provision) Act, 1988 (as amended by the Intestates’ Estates Act, 
1952), a deceased’s dependants may, within six months of probate 
of the will being taken out—in this case April 10, 1961—claim 
maintenance out of the estate. In certain circumstances the time 
only may be extended. The widow’s solicitor in Re Pritchard 
deceased ? took out an originating summons in the district registry 
of the High Court at Pontypridd; the officer of the court sealed 
and issued the document. Instead of using the procedure of the 
Chancery Division of the High Court, the solicitor could equally 
well have proceeded by way of a writ against the husband’s 
executors in the Queen’s Bench Division, in which case it could 
issue out of the district registry. It subsequently appeared that 
an obscure provision in the rules of the Supreme Court did not 
allow an originating summons under the 1988 Act to be sealed 
or issued other than in the Central Office of the High Court in 
London.* A writ in the Queen’s Bench Division, on the other 
hand, does not call for such a centralised system of judicial 
administration. 

The question which faced the courts was whether this defect 
in the proceedings could be cured by allowing the widow, out of 
time, to seal her originating summons properly in London. If 
she could not, because the proceedings were a complete nullity, 
her claim was barred under the six-month limitation period pro- 
vided for in the Act. Mr. Justice Wilberforce held that the latter 
was the right answer in law. When the Court of Appeal came 
to consider the matter, Upjohn and Danckwerts L.JJ. outvoted 
the Master of the Rolls. Lord Denning ended his dissenting 


2 Apart from the reports of the case in The Times and the Guardian Law 
Reports respectively on February 15, 1963, the case aroused, with one 
notable exception, no interest in the columns of the national press or the 
weekly journals. Only R. A. Cline of The Spectator, in a blistering comment, 
“The Rigidity Boys, March 22, 1968, took the pains to make the public 
aware of a case meriting wide publicity. 

3 The Master of the Rolls himself gaid that the only mistake the widow's solicitor 
made was to ‘‘overlook an obscure rule m the White Book for which he 
might well be excused. After all the solicitors on the other side overlooked 
it as well. And I am sure most of us would have done so.'' That judicial 
comment would seem to absolve the solicitor. But what about an action 
against the ‘‘ proper officer'’ in the Pontypridd District Registry? The 

aster of the Rolls said: ‘‘ We all know that on the technicalities of proce- 
dure such as these, we rely on the officers of the court to keep us straight. . 
When an officer of the court itself [sic] makes a mistake the consequences 
should not be visited on the unfortunate, but they should be remedied by 
the court itself.’ Since the courts, until the new Rules come into force, 
cannot remedy the defect other than by upholding an action for negligence, 
perhaps the Crown will stand by its officer and meet any ‘lability he may be 
found to be under. 

t The case originally came before Lord Denning M.R. and Lord Justice Upjohn 

°” a month earlier but, on their failing to , was adjourned for a full court. 
It is hard to understand why a second Chancery judge was put on the court 
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judgment with a reference to a passage in a judgment of Bowen 
L.J.: “It may be asserted without fear of contradiction that it is 
not possible in the year 1887 for an honest litigant in Her Majesty’s 
Supreme Court to be defeated by any mere technicality, any slip, 
any mistaken step in his litigation.” 5 Lord Denning was moved 
to add that, in 1968, that assertion could no longer be made. 
“ We have not followed the handwriting of our predecessors. 
We had marred our copybook with blots and the more’s the 
pity of it.” € Such strictures, even on his fellow judges, did not 
seem too harsh in view of Danckwerts L.J.’s inapposite—if not 
almost provocative— remark that the document sealed and issued 
by the widow had no more application to her claim for maintenance 
out of her late husband’s estate ‘‘ than a dog licence.” 7 

Perhaps the public could stoically allow the Chancery lawyers 
their game of legalistics if the consequences were not so harsh 
upon the individual citizen. It is, however, only fair to point 
out that in Order 2, r. 2, of the new Rules of the Supreme Court 
(which come into force at the beginning of 1964) the irregularity 
in the widow’s legal proceedings would not be rendered void but 
could be cured. But there is something wrong with the legal 
approach that can prevent the court from considering the merits of 
a case because the application of the quintessence of technicalities 
in legal procedure is held to be of paramount interest. The law 
inevitably abounds in technical rules, capable of producing ambigui- 
ties and harsh results. But what, in this case, could possibly 
lead two Lords Justices to the view that the issue of the originating 
summons in a district registry was not just a procedural slip but 
was ‘‘ fundamental,” and therefore a nullity? It seems almost 
an abuse of language to say that the sealing of a legal document 
in Pontypridd instead of in London was a “ fundamental ” 
defect. 

Perhaps the time has come to amend the rule about the limita- 
tion of actions. If there must be a time within which legal pro- 
ceedings have to be started, cannot the courts always have an 
unfettered discretion, as they do in other matters, to allow claims 
to be made out of time? Shipping men have long since insisted 


when the usual ratio of the divisions of the Court of Appeal is 2:1 ın favour 
of Queen's Bench judges. 

5 In an address to American lawyers. The words ap ear in the book, 
Improving the Administration of Justice (1957, p. p of Chief Justice 
Vanderbilt, Chief Justice of New Jersey. The quotation is cited in the 
judgment of Holroyd Pearce L.J. (now Lord Pearce) in Pontin v. Wood 
[1962] 1 Q.B. 594 at p. 609. 

6 [1963] 2 W.L.R. 685 at p. 694. : 

T Ibid. at p. TOL. 
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upon this being conferred on the Admiralty Court—the Merchant 
Shipping Act, 1894, so provided. Cannot that rule be applied 
universally throughout the courts, whatever the nature of the 
parties’ dispute? 

L. J. BLOM-COOPER. 


Trapt UNION MEMBERSHIP, THE 1890 STYLE 


In the American case of Mayer v. Journeymen Stonecutters’ Associa- 
tion 1 Green V.-C. said of a trade union: 


“ The body has a clear right to prescribe qualifications 
for its membership. It may make it exclusive as it sees fit. It 
may make the restriction on the line of citizenship, nationality, 
age, creed or profession, as well as numbers. This power is 
incident to its character as a voluntary association.”’ 


Professor Chaffee? caricatured this as the ‘hot potato ” 
approach to the power of a trade union, and sixty years later 
O’Halloran J. considered that times had changed sufficiently to 
justify him saying in Kuzych v. White?: 

“ A man has a right to work at his trade. If membership 
in a union is a condition attached to working at his trade, 
then he has an indefeasible right to belong to that union. 


It must be so or else the union can have no right to agitate 
for a closed shop.” 


Undaunted by the obvious change in the industrial scene, how- 
ever, the majority of courts have steadfastly set their face against 
such a changa in the law. Thus it was that the Court of Appeal 
found itself in good company in the recent cases of Faramus v. 
Film Artistes’ Association * and Boulting v. Association of Cinema- 
tograph, Television and Allied Technicians * when, by a majority, 
it decided to drop the hot potato yet again and declaimed, with 
undoubted truth, that: “‘... judicial sympathy of itself must not 
be elevated into a principle of law.” ° 

The Master of the Rolls alone attempted to effect a more 
satisfactory, if perhaps a less legally accurate, solution. There 
is reason to suggest that if the law is as stated by the majority 
in these two cases, and if the House of Lords does not feel able 
to discover a way round it on appeal, the time has come when 


8 See a previous note on this theme arising out of the case of Weait v. Jayanbee 
Joinery, Lid. [1962] 8 W.L.R. 828; 25 M.L.R. 687. 
1 20 A. 492 (1890) (N.J.). 
2 (1980) 48 Harv.L.R. 993. 
8 [950] 4 D.L.R. 187 at p. 191, disapproved by the Supreme Court of Canada 
e Privy Council. 
2 W.L.R. 504; [1068] 1 All B.R. 636. 
= [iasa 2 W.L.R. 529; 968 J 1AN ER. 716. 
1963 


8 2 W.L.R. at p. 519, per Diplock L.J. 
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the legislature must depart from its accustomed timidity in relation 
to trade unions and take steps to alter it. 

In this note some points arising from the decision in the 
Faramus case will be dealt with and it is hoped to consider the 
Boulting case in the September issue of this Review. In the light 
of the similarity of the two cases, however, it must be pointed out 
that some of these points may tend to overlap. 

Faramus joined the Film Artistes’ Association in 1950 because 
he desired employment as a film extra. The union was forced by 
the circumstances of the industry to operate a closed shop within 
fifty miles of Charing Cross and it turned down some thousands of 
applications for membership each year in order to prevent flooding 
of the occupations it controlled. When he applied to join Faramus 
completed a form in which he answered the question, “ have you 
been convicted of any offence? ” in the negative. He had, in fact, 
been convicted in Jersey in 1988 for joy-riding in other peoples’ 
cars and sentenced to three months’ imprisonment and again during 
the German occupation for obtaining money by false representations 
for which he was sentenced to six months’ imprisonment. The 
union had a rule that: 

** No person who has been convicted in a court of law of 
a criminal offence (other than a motoring offence not punishable 
by imprisonment) shall be eligible for, or retain membership 
in the association.” 


This rule was, in essence, entirely justified since the “‘* film 
extra ’’ side of the industry might well attract dishonest characters 
who would have free access to changing rooms and so on. 
Like so many union rules, however, it was badly drafted and 
patently far too wide for the purpose it was designed to serve. 
As Lord Denning M.R. pointed out, a person convicted of riding 
a bicycle without lights is excluded equally with the habitual 
pickpocket. It is unfortunate that their inborn distrust of the 
law and of most of those who practise it induces trade unionists 
to preserve an amateurism in this vital matter of the drafting of 
the rules which is bound to lead them increasingly into costly 
litigation. 

When the union discovered the fact of Faramus’s convictions 
some years later it removed his name from the list of members 
contending that he was not and never had been a member. Had 
his negative reply to the relevant question been fraudulent this 
attitude unquestionably would have been correct as the fraud 
would have vitiated the contract of membership. The union, 
however, did not seek to prove fraud but argued instead that the 
rule allowed it no discretion, that it was ultra vires to admit.a 
convicted person so that no ratification could be implied from the 
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fact that he bad been treated as a member for so long.” This 
argument depends largely on the decision in Martin v. Scottish 
Transport and General Workers’ Union.* In that case the House 
of Lords had upheld the decision of the Inner House of the Court 
of Session reversing the court st first instance and had decided 
that if an applicant has been admitted ultra vires he is not a mem- 
ber, no matter how long he has been treated as one. The plaintiff 
who, despite his protests at such a classification, had been admitted 
as a “ temporary member’ and had apparently remained such 
for eight years was accordingly declared never to have been any 
sort of member; the union rules providing for only one category, 
that of full membership. It is probably true to say that, prima 
facie, if a person has been consistently regarded as a union member 
the union should be considered estopped from denying this position. 
Upjohn J. appeared to support this proposition in Clarke v. National 
Union of Furniture Trade Operatives ? and in Spring v. National 
Amalgamated Stevedores and Dockers? Sir Leonard Stone V.-C. 
held that a union which had admitted an applicant in breach of 
the Bridlington Agreement could not assert that he was not a 
member, where the terms of that agreement were not embodied 
in the union rules. In the Australian case of United Grocers, etc. 
v. Linaker,“ however, it was held that an applicant who had never 
paid an admission fee was not estopped by his subsequent conduct 
from asserting that he had never been a member, because the rules 
required payment of this fee as a precondition of membership. 
This distinction between the failure to fulfil essential preconditions 
and mere lack of formality was pointed out in Federated Seamen’s 
Union v. Belfast, etc., Steam Navigation Co., Ltd.? and is clearly 
the basis of the decision in Martin’s case. Assuming that the union 
rule in the Faramus case was valid it is difficult, in face of this 
authority, to find any good reason to depart from the conclusion 
that the union, in admitting an ineligible member, had acted ultra 
vires and that the admission was a nullity. Unfortunately neither 
the Court of Appeal in the instant case nor the House of Lords in 
Martin’s case adequately considered the doctrines of estoppel and 
ultra vires action, especially to see whether they might properly 
be transported in their entirety into the law of trade unions. Nor 
did they consider the alarming implications of such an approach. 
It is fair to say that if the law is as stated all the careful precau- 
tions to prevent improper expulsions which the courts have 


7 See Ea p. Watson (1888) 21 Q.B.D. 301; Great N.W. Central Ry. v. 
Charlebois [1899] A.O. 114. 

8 1952 §.C.(H.L.) 1. The judgment of the Court of Session is reported in 
1951 8.0. 129. 

9 The Times, October 18, 1957. 

10 [1956] 1 W.L.R. 886. 

11 «(1916) 22 C.L.R. 178. 

12 (1918) 24 C.L.R. 467. 
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developed come to nothing. Undoubtedly, as the facts of Bonsor v. 
Musicians’ Union * reveal, union rules are applied very loosely 
in many instances and there must exist many supposed members 
who have been admitted improperly. If they wished to do so the 
unions could ensure that this number was considerably increased 
since the applicant does not usually trouble to find out how or 
why he should be admitted nor, if he does, can he do much about 
it. Even now there must be many ‘‘ members ” of the defendant 
union who can be removed at will and have not the slightest degree 
of protection. Indeed it is apparent that if the matter is brought 
to the attention of the union it must remove the person concerned. 
It is suggested, therefore, that the courts should ask themselves 
whether a doctrine which often works badly in company law should 
really be transferred to trade union law without modification just 
because a trade union is a “‘ legal entity.” 14 

As all members of the Court of Appeal were agreed on the 
application of the rule in Martin’s case it was necessary to discover 
the true meaning of this all-important provision in the union rules. 
It is fairly obvious from the exclusion of minor motoring offences 
that, with that exception, “‘ criminal ’? was intended to cover all 
non-civil offences, including minor statutory ones. It is submitted 
that it is also equally clear that no territorial limit was intended. 
So far as the union was concerned an Italian pickpocket convicted 
in Italy was as dishonest as his English brethren. Worthy though 
the motives of Melford Stevenson J. at first instance might have 
been it is imposstble to say, as he did, that because the result is 
thus ridiculous it must have been intended to exclude such jurisdic- 
tions as the Channel Islands. 

This being so the plaintiff could only hope to show that the rule 
was not absolutely exclusive, but conferred on the union a dis- 
cretion whether to reject a convicted applicant. This turns on 
the meaning that should be attributed to the word “ eligible.” 
As Lord Chelmsford had pointed out in Baker v. Lee ™ this could 
mean either “ legally qualified,’? thus imposing an absolute dis- 
qualification on those not satisfying the standard, or “ fit to be 
chosen,” which would mean that if the committee failed to apply 
the standard the applicant who did not satisfy it would have 
become a member if actually admitted. Lord Denning M.R. 
sought to uphold the latter view and took as an example the young 
man not considered eligible to marry the daughter of the house. 
If he nonetheless succeeded in marrying her the marriage would not 
be a nullity. With respect, however, it must be pointed out that 
the essential conclusion follows only because the law attaches 


18 [1056] A.C. 105. 

14 This was the reason given by Lord ne M.R. but it is not entirely plear 
that a trade union is a legal enti 

15 (1860) 8 H.L.Cas. 498 at pp. 522 and 628. 
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peculiar incidents to the status of marriage in which, in any 
event, the father has no part. If the other party to the marriage 
attached such a precondition and refused consent there would indeed 
be no marriage, and the trade union is surely more nearly in her 
position. Even without this consideration the fact that once the 
marriage is complete in other respects the law attaches no vitiating 
force to the father’s absolute refusal does not really assist the 
contention, for as Diplock L.J. pointed out there is a fundamental 
legal difference between this situation and a contract between the 
union and its member. Moreover, as Diplock L.J. also said, if 
there was an ambiguity in the meaning it might be resolved by 
the fact that the rule in question appeared in a section headed 
** Qualifications for membership >° which would seem to imply 
something more than suitability for membership. 

Exactly the same considerations apply to the prohibition against 
the retention of membership and the fact that it makes the rule 
one degree more ridiculous is no reason for avoiding the obvious 
conclusion. 

Finally, therefore, it is necessary to see whether the rule could 
be disposed of on the ground that it was unreasonable, either 
as in restraint of trade or as contrary to public policy because it 
effectively excluded natural justice. As regards the latter, Upjohn 
L.J. is, of course, correct to say that the issue of natural justice 
is not strictly in point in this case. Whereas expulsion is usually 
a quasi-judicial matter admission can scarcely be so. But the 
gaping hole that such a rule as this opens in the protective net 
of natural justice has already been pointed out and it would be 
a pity if the courts were too blind to see it. Furthermore, the 
distinction between expulsion and failure to retain is a somewhat 
tenuous one and Upjohn L.J. did not express an opinion on whether 
this part of the rule was invalid. As both Upjohn and Diplock L.JJ. 
pointed out there is on the face of it nothing to stop the insertion 
of an unreasonable term in a contract nor, for that matter, is 
there anything to stop an offeree unreasonably refusing to enter 
into a contract. Maugham J. had readily applied this approach 
to trade unions in Maclean v. The Workers’ Union.* Lord Den- 
ning M.R. has, however, steadily fought the idea that the rules 
of contract should be applied to trade unions without qualification 
and in Russell v. Duke of Norfolk ™ he first tentatively advanced 
the idea, which he later developed in Lee v. Showmen’s Guild 18 
and Abbott v. Sullivan,’® that where serious loss was likely to be 
caused to a member the association could not validly stipulate for 
an absolute discretion for its tribunal. In Bonsor v. Musicians? 
Union ?° he said: 


1% [1962] 2 Q.B. 829. 19 [1952] 1 K.B. 189 at p. 198. 
20 [1964] Ch. 479. 


16 a 1 Ch. 602 at pp. 628-624. 17 [1040] 1 All H.R. 109. 
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‘* When one remembers that the rules are applied to a 
man [who has no option but to join] it will be appreciated that 
they are not so much a contract as we used to understand 
a contract, but they are much more a legislative code laid 
down by some members of the union to be imposed on all 
members of the union. They are more like by-laws than a 
contract. In these circumstances the rules are to be construed 
not only against the makers of them but, further if it should 
be found that any of these rules are contrary to natural justice, 
or what comes to the same thing, contrary to what is fair 
and reasonable, the court will hold them to be invalid.” 


Diplock L.J.’s attempt to answer this is not particularly con- 
vineing. His argument that it does not apply in the instant case 
because the rules of natural justice were in point in Bonsor but 
not in Faramus must fail, not only for the reasons just mentioned 
but also because Lord Denning did not suggest that the only 
rules which might be disallowed were those contrary to natural 
justice, but merely that this was one, and perhaps the most 
obvious, example. A more substantial objection is that the rules 
do not have the characteristic of by-laws, but even here Lord 
Denning M.R. may well be right. The main distinction, according 
to Diplock L.J., is that by-laws require and have statutory 
authority. But valid union rules can only be made because of 
the Trade Union Act, 1871, which to that extent likewise provides 
statutory authority. It is suggested that there is much to be said 
for the view that an association of such a public nature as a 
trade union should not be permitted to operate largely outside the 
control of the law. 

It is not possible to support the learned Master of the Rolls 
so strongly in his attempt to invalidate the rule as in unreasonable 
restraint of trade. It is undoubtedly in restraint of trade but 
section 8 of the Trade Union Act, 1871, provides that: 


“ The purposes of any trade union shall not by reason 
merely that they are in restraint of trade be unlawful so as to 
render void or voidable any agreement or trust.’’ 


Lord Denning sought to distinguish between the purposes and 
the rules of a union, arguing that since the statute had used the 
former expression it must have meant main purposes and not 
minor objects contained in rules relating to internal government. 
So he contends that the rule in question embodies no purpose but 
is merely an incidental part of internal organisation. One is 
tempted to say, ‘f but of course.” As Diplock L.J. indicated, 
the rule is in fact the ‘f agreement ° to which the statute refers. 
It provides, in the words of Upjohn L.J., ‘“‘ the machinery whereby 
the objects of the union are carried out,” and one must look for 
the purposes it fosters outside the wording of the rule itself. 
It is beyond question that one of the main purposes of this union 
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was to protect its members by maintaining a closed shop. To 
make that protection effective the union must control entry 
or the shop will become flooded with surplus workers and thus 
useless. If the union chooses to express in the rules one part of 
its exclusion policy which, more than another, is designed to 
protect its members, that expression does not prevent the policy 
being part of the wider general purpose. Nor, it is respectfully 
submitted, is the failure in Mineral Water Bottle Hachange and 
Trade Protection Society v. Booth?! to mention section 8 as 
impressive in support of the argument of Lord Denning M.R. as 
he would have us believe. The fact is that that case turned on 
other points which rendered it unnecessary to consider the effect of 
the section. 

The rather doubtful distinction between purposes and rules 
cannot be maintained on the basis of cases dealing with other 
aspects of trade union law which consider main, as distinct 
from subsidiary, purposes. If one is considering whether an 
association is a trade union one obviously looks at its major objects. 
So also if one is considering its legality as a whole.?? But when 
the validity of a particular agreement is in question one surely 
looks only at the purpose, major or minor, which that agreement 
is designed to further. Section 8 thus refers to all purposes of 
the union relevant to the agreement or trust under discussion. 

The decision in Faramus v. Film Artistes’ Association is to be 
regretted not because it incorrectly states the law but because it 
applies the law to achieve an absurd and unjust conclusion. It is 
submitted that no better argument can exist than this conclusion 
for the view that unreasonable rules of trade unions should be 
disallowed. The House of Lords saw fit to go quite a way with 
the present Master of the Rolls in Bonsor: is it too much to hope 
that it might adopt this part of his judgment in the instant 
case if an appeal is taken? 

R. W. Roeovr. 


THe Exsaustion or Burs oF Lapine 


Drock L.J. (sitting as an additional judge of the Queen’s Bench 
Division) said in Barclays Bank v. Customs and Eæcise+ that 
the case raised “ a short point of great importance to merchants, 
bankers and other persons accustomed to dealing with bills of 
lading and documents of title.” 2 


21 (1887) 86 Ch.D. 465. 

22 Bee Hornby v. ees (1867) L.R. 2 Q.B. 158, and Farrer v. Close (1869) 
L.R. 4 Q.B. 

% [1968] 1 as B “Rep. 8l. 

2 Ibid. at p. 85. 
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The facts in outline were that consignees of goods, shipped to 
Cardiff and there held in a warehouse, pledged the goods to the 
plaintiff bank by transfer of the bills of lading. The Customs 
and Excise who sought to levy execution on the goods in respect 
of an unsatisfied judgment contended that the pledge was invalid 
because at the date when it was made the bills of lading had 
exhausted their efficacy as documents of title and hence could not 
be used to transfer possession. The learned Lord Justice found 
that at all material times the goods were held in the warehouse 
for the shipowners and that the warehousemen would not have 
released physical possession of the goods or issued a dock warrant 
(a document of title) in respect of them except to a person 
presenting a delivery order signed by the shipowners.* He further 
found that the shipowners would dt no time have issued such an 
order except to a person presenting a bill of lading regular in 
form to them. 

The argument for the Customs and Excise, which Diplock L.J. 
went so far as to describe as “‘ revolutionary ’?* was that as 
soon as the contract of carriage by sea evidenced by a bill of 
lading was complete and the bill was in the hands of a person 
entitled to the property in and possession of the goods so that 
on mere presentation of the bill that person could obtain delivery 
of the goods then the bill ceased to be a document of title. 

Diplock L.J. indicated some of the inconvenient results he 
thought would follow if this contention were to prevail. It would 
“ go far to destroy the value of the bill of lading as an instrument 
of overseas credit.” Bankers would not be able to make advances 
without inquiring at the port of delivery, perhaps on the other 
side of the world, whether the goods had been landed and the 
shipowner’s lien discharged. No other person, said Diplock L.J., 
could rely on the transfer of a bill of lading because it would follow 
from the Customs argument that once the goods had been landed 
and any lien discharged the owner could divest himself of the 
property in them without reference to the bill. Again once the 
goods had been landed the shipowner could not safely deliver 
to the holder of the bill of lading because the property in the 
goods might have been transferred to some other person. This 
would be to put the clock back to the situation prior to Lickbarrow 
v. Mason.* Diplock L.J. affirmed that he took the view that a 
bill of lading remained effective as a document of title until the 
contract evidenced by it had been wholly discharged by performance 
and that had not been so in the case before him. The shipowner 
had to divest himself ‘‘ of all powers to control any physical 


3 Ibid. at p. 88. 

4 Ibid. at p. 90. 

5 Ibid. at p. 88. 7 
6 (1794) 5 T.R. 688. 
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dealing in the goods’? and here the warehousemen were still 
holding the goods under the shipowner’s orders at the date of the 
pledge to the bank. Diplock L.J. cited as authority for this view a 
passage from the judgment of Willes J. in Meyerstein v. Barber 1 
which he thought represented the ratio of the case and which had 
been approved in the House of Lords. In Meyerstein v. Barber 
it had been held that when goods had been landed at a sufferance 
wharf and were still subject to a lien for freight the bill of lading 
remained operative as a document of title. Diplock L.J. went 
on to reject the argument for the Customs and Excise based on 
a rather obscure paragraph in the speech of Lord Hatherley L.C.8 
in which the Lord Chancellor spoke of the bill of lading as not 
having exhausted its office until symbol and property had come 
into contact with the complete concurrence of title in the person 
who held the symbol and the person who had the right to demand 
the property. Read in its context, Diplock L.J. said that he did 
not to think that this could be taken as approving any suggestion 
that a bill of lading was exhausted prior to the discharge of the 
contract of carriage. 

The three difficulties mentioned by Diplock L.J. as swaying him 
against the position contended for by the Customs and Excise 
are not exclusively associated with such a position but in some 
measure exist independently of it in various areas of the present law 
relating to bills. It seems that in some countries, in particular 
Venezuela and other South American countries, a consignee may 
obtain delivery of goods without actual tender of the bill of lading ® 
so that in the case of cargoes for those countries inquiries at the 
port of delivery might be necessary. The practice of issuing bills 
in a set has long meant that a transferee has had to place great 
reliance on the good faith of his transferor.1° Furthermore it is 
commercial practice and the difficulty of obtaining delivery, either 
physical or by attornment, not law which limits the free transfer 
of the property in goods on board ship independently of the bill of 
lading." The shipowner’s problem posed by Diplock L.J. need not 


T (1866) L.R. 2 O.P. 88 affid. sub nom. Barber v. Meyerstein (1870) L.R. 4 H.L. 
817. 


(1870) L.R. 4 H.L. 817 at p. 338. 
Schmitthoff, The Hwport Trade (4th ed., 1962), p. 827. And there is always 
the possibility of wrongful delivery without production of the bill. Sze Hat 
Tong v. Rambler Cyole Co. [1959] A.C. 576. 
See Scrutton on Charterparties (16th ed., 1055), p. 192: ‘‘Ié is an extra- 
ordmary proof of the general honesty of business that Barber v. Meyerstemn 
(1870) LR. 4 H.L. 817 and Glyn, Mills v. H. and W. I. Docks (1882) 7 
App.Cas. 591 should be almost the only reported cases involving the kind 
of fraud that the exıstence of more than one bill of lading of equal 
validity would seam to render so easy.” 
11 Bee Serutton on Charterparttes, p. 196, note 2, citing Meyer v. Sharpe (1818) 
5 Taunt. 74 and Nathan v. Giles (1814) 5 Taunt. BBB. In the second of these 
cases at pp. 574 and 575 it was said that such a transfer without reference 
to the bill of lading might be subject to the rights of a subsequent bona fide 
indorsee for value of the bill of lading but quaere whether this is consistent 
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arise for it is already settled law that he is justified in delivering to 
the first person who presents to him a bill of lading provided that 
the shipowner has no notice of other claims and no knowledge of 
circumstances raising a reasonable suspicion that the claimant is 
not entitled to the goods.’? 

Despite this, a decision for the Customs and Excise would 
have certainly increased the area of doubt in handling bills of 
lading and the surrender of the bill of lading to the shipowner 
on the complete fulfilment of his contract does provide a clear 
cut and readily ascertainable limit to mark the expiry of the bill 
of lading as a document of title and to that extent the decision 
is to be welcomed. Furthermore it could have been supported by 
reference not only to Meyerstein v. Barber but also to the earlier 
case of Short v. Simpson 1? and the Scottish case of Hayman v. 
McLintock.* 

In Barclays Bank v. Customs and Ewcise Diplock L.J. expressly 
refused 7° to give an opinion on what he regarded as a far more 
difficult question of law than the principal point at issue in the 
case—the question whether there could have been an effective 
pledge by means of the bill of lading after the shipowners had 
made complete delivery to the consignees without requiring produc- 
tion of the bill. Though apparently not referred to in either 
argument or judgment in the Barclays Bank case, Channell J. said 
in London Joint Stock Bank v. Amsterdam Co. that if such 
delivery were rightfully made then the bill of lading would be 
exhausted but held that the contrary was the case when the 
delivery was wrongful because some other person had a claim’ 
to the goods prior to that of the named consignee. 


A. H. Hupson. 


with the modern view of the very limited negotiable character of bills of 
lading. Normally the tranaferee gets no better title than his transferor. 
See also Carver on Carriage of Goods by Sea (10th ed., 1957), p. 787 and 
Bryans v. Nix (1889) 4 M. & W. 775 at p. 791, per Parke B. 

12 Bee Scrutton on Charterparties, p. 839; Glyn, Mills v. E. and W. I. Docks 
(1882) 7 App.Cas. 501; The Tigress (1863) B. & L. 88. 

18 (1866) L.R. 1 O.P. 248 holding that wrongful delivery of the goods apart 
from the bill of lading does not render the bill ineffective as a document 
of title and its transfer after such delivery may still pass property. See 
the argument at pp. 253-264 and Willes J. ‘‘It may be that the bill of 
lading would be exhausted by the delivery of the goods at the dock as the 
warehouse of the consignee.’’ 

14 1907 8.0. 986. 

15 [1968] 1 Lloyd’s Rep. at p. 91. 

16 (1910) 104 L.T. 148 and see Carver on Carriage of Goods by Sea (10th ed.. 
1957), p. 789. In Scotland in Pirie v. Warden (1871) 8 8c.L.R. 860 it was 
held that an indorsee subsequent to a wrongful delivery without production 
of the bill could sue the shipowner on the bill of lading contract. See alse 
Bristol Bank v. Midland Ry. [1891] 2 Q.B. 658. 
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Toe PURPOSE or STRICT Lissmiry 


Tue advice of the Privy Council in Lim Chin Aik v. The Queen ' 
provides a valuable discussion of the operation of the presumption 
that a statutory offence requires mens rea, and lays finally to rest 
the fallacy that the omission of an express reference to knowledge 
from the definition of the offence places the burden of proof of 
absence of knowledge on the defence. 

Section 9 of the Singapore Immigration Ordinance, 1952,? gives 
power to the Minister of Labour and Welfare to make an order 
prohibiting the entry into the colony of any person or class of 
persons. An order under the section takes effect on the date 
on which it is made and, in the case of an order relating to a 
particular person, there is no requirement of publication and no 
provision for bringing the order to the attention of the person 
concerned. It is an offence under section 6 of the Immigration 
Ordinance ° for a person subject to such an order to enter Singapore 
from the Federation of Malaya or to remain in Singapore having 
done so, 

The appellant had lived in Singapore for some time until 1964, 
and in 1959 he was living in the Federation, travelling daily to 
Singapore. On May 28, 1959, the Minister made an order prohibit- 
ing him from entering Singapore. Some time in June 1959, the 
appellant began to live in Singapore. Nothing had been done 
or was then done to bring the making or existence of the order 
to his notice. On August 15, 1959, he was charged that having 
entered Singapore from the Federation of Malaya, and being a 
person prohibited by order under section 9 from entering Singa- 
pore, he remained in Singapore, contrary to section 6 of the 
Immigration Ordinance. 

At the trial, no evidence was given that the appellant had 
any knowledge of the order. His appeal against conviction was 
dismissed by the High Court of the State of Singapore. Before 
the Judicial Committee, counsel for the appellant argued that 
the offence under section 6 of the Ordinance required mens rea in the 
form of knowledge of the existence of the order, and that as the 
burden of proof of such knowledge lay on the prosecution, 
the conviction could not be sustained in the absence of evidence of 
knowledge. Counsel for the Crown argued that knowledge was not 
necessary, but conceded that if knowledge was required, the burden 
of proof of knowledge lay on the prosecution. Counsel for the 
Crown also suggested that the appellant’s mistake was one of law, 
and therefore not a defence. 

This last suggestion was rejected by their Lordships without 
difficulty. Even assuming that the making of an order relating 


e 1 [1983] A.C. 160. 
3 As amended by the Immigration (Amendment) Ordinance, 1959. 
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to a specific person was a legislative as opposed to an executive 
function, and their Lordships did not concede that it was, the 
maxim that ignorance of the law is no excuse could have no 
application where there was no provision for the publication of the 
order concerned, or for the order to be brought to the attention 
of the person concerned by other means. This argument appears 
to represent a desirable restriction of the maxim, similar to the 
statutory defence under section 8 (2) of the Statutory Instruments 
Act, 1946, which their Lordships clearly had in mind. 

The main question was whether there was to be read into the 
section creating the offence a requirement of knowledge on the 
part of the accused. Granted that the presumption that know- 
ledge was necessary could be displaced by implication according 
to the subject-matter of the statute, the question was in what 
circumstances was such an inference to be drawn. In their 
Lordships’ view it was not enough that the statute dealt with 
& grave social evil; it must be shown that the imposition of strict 
liability would assist in the enforcement of the regulations. If 
there was nothing the accused could do in order to comply with 
the regulations, there was no reason to infer that strict liability 
was intended. Support for this proposition was found in Reynolds 
v. Austin è? and in James v. Smee,‘ and reference might also have 
been made to the reasoning of Wright J. in Sherras v. De Rutzen.’ 
In the instant case, there was nothing the accused could do to avoid 
contravention of the ordinance. Nor was there anything in the 
language of the section to imply that the ordinary presumption 
in favour of knowledge was excluded—in particular the fact that 
knowledge was expressly mentioned in other sections did not mean 
that it was excluded from section 6. The conclusion was that 
knowledge was a necessary ingredient of the offence, and that 
the conviction must be set aside. 

Reference was made in the judgment to the view expressed by 
Day J. in Sherras v. De Rutzen, and reiterated by Lord Goddard 
C.J., in Harding v. Price ° that the omission of the word “ know- 
ingly *? from a particular section, when it appeared elsewhere 
in the statute, had the effect of shifting the onus of proof of 
absence of knowledge to the accused. Counsel for the Crown 
did not seek to uphold this view, and their Lordships signified that 
they did not assent to it. As the conviction was set aside on the 
grounds that there was no evidence of knowledge, it is possible 
to regard the rejection of this view as part of the ratio decidendi. 
Even if this is not so, this disapproval, coupled with the doubts 
of Lord Devlin,’ is surely sufficient to dispose finally of the 
anomaly. 


8 [1951] 2 K.B. 185. 4 [1055] 1 Q.B. 78. 
5 [1895] 1 Q.B. 918. s g8 1 K.B. 695+ 
7 Roper v. Taylors Central Garage, Ltd. [1951] 2 T.L.R. 
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Although it cannot be said that this decision breaks new ground 
it is welcome as a careful consideration of the purpose of strict 
liability, and of the balance between the public interest and the 
mens rea principle. If the same careful approach had been evident 
in other cases where more serious issues were involved, many 
criminal lawyers would be happier. 

D. A. THOMAS. 


THe TEMPLE OF Prran VrmEAR (Campopia v. THAILAND) 


In the field of international relations territorial disputes are per- 
haps most regularly productive of inter-state disharmony. Upon 
the subject long-established legal criteria, having their origin in 
principles of Roman private law, have been relevant, though not 
always appealed to. Still less often have such problems achieved 
their solution according to purely legal considerations—aroused 
national passions tending to effect a metamorphosis, causing them 
to cross the uncertain line separating legal and political disputes. 
In addition, the traditional learning is affected by something of 
the antique, and presents a slightly unrealistic approach to the 
sophistications of the common twentieth-century territorial problem, 
the boundary dispute. 

But in recent decades the submission of a number of such 
disputes to judicial settlement, and a revival of interest in ‘‘ terri- 
torial ° theory, seem to be contributing to the creation of what 
is almost a new jurisprudence on the place of diplomatic protest, 
acquiescence and estoppel. In this, the minutiae of competing 
claims are analysed as much to discern the psychology of the 
relations between the contending States in the matter of the 
disputed area, as to enumerate and evaluate each party’s unilateral 
acts there. 

The submission of the Case concerning the Temple of Preah 
Vihear (Cambodia v. Thailand) + to the International Court of 
Justice, and the judgment of the Court therein, must contribute 
to the development of this science, and, it may be hoped, to a 
growth in the trend towards the judicial settlement of territorial 
problems of this nature. 

“ The Temple of Preah Vihear is an ancient sanctuary and 
shrine situated on the borders of Thailand and Cambodia. Although 
now partially in ruins, this Temple has considerable artistic and 
archaeological interest, and is still used as a place of pilgrimage. 


1 The court ruled against the preliminary objections of Thailand to ite 
assumption of jurisdiction in a judgment of y 26, 1961 (7.0.3. Reports, 
1061, p. 17). The decision on the merits of the case is reported in I.C.J. 
Reports, 1962, p. 6. For more detailed analysis than is here possible see 
D. H. N. Johnson, International and Comparative Law Quarterly, Vol. 11 

e (1962), p. 1188; R. Y. Jennings, The Acquisition of Territory in International 
Law (1968), pp. 47-51. 
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It stands on a promontory of the same name, belonging to the 
eastern sector of the Dangrek range of mountains which, in a 
general way, constitutes the boundary between the two countries 
in this region—Cambodia to the south and Thailand to the north. 
Considerable portions of this range consist of a high cliff-like 
escarpment rising abruptly above the Cambodian plain. This 
is the situation at Preah Vihear itself, where the main Temple 
buildings stand in the apex of a triangular piece of high ground 
jutting out into the plain.” ? Before the border settlement of 
1904-1908 this section of the range, including the area of the 
Temple, and a part of the Cambodian plain to the south, were 
under the sovereignty of Thailand (then called Siam). But by 
a treaty of 1904 between Siam and France (under whose Protector- 
ate Cambodia then was) the frontier at this point was moved north- 
wards to the mountains, the parties providing that it should there 
follow the line of the watershed. The treaty also laid down that 
a detailed delimitation of the boundary should take place, to be 
carried out by a Franco-Siamese Mixed Commission. 

It was clear that the Commission had made a survey in the 
Preah Vihear region. But no record could be found of its 
decision upon which side of the boundary the Temple lay. The 
final stage in the work of delimitation was to have been the 
preparation and publication of maps, showing the decisions the 
Commission had made. This, the Siamese Government had 
requested the French Government to do, and, in course of time, 
the detailed maps were drawn up by French officers and published 
by a French cartographical firm. Copies were sent to the Siamese 
Government. Their receipt was acknowledged by a Siamese Minister 
and a further quantity, for transmission to provincial governors, 
requested. That of the Preah Vihear region showed the Temple 
to lie on the Cambodian side of the frontier. Upon this map 
Cambodia chiefly relied in support of her claim to sovereignty. 

Thailand argued that the map was not the work of the 
Mixed Commission and was therefore not binding upon her. The 
court accepted the Thai argument in part: and held that the 
map had never been formally approved by the Commission, as 
that Commission had ceased to function some months prior to 
its production by the French officers. Accordingly, at the moment 
at which it was drawn up, it had no binding quality. But the 
court declined to follow the development of the Thai contention— 
which was, that as the map had no initial authority, the boundary 
must lie along the watershed, as indicated in the treaty; the Temple 
would lie on the Thai side of a border so traced. Instead, the 
court saw the real question as being whether the parties had 
accepted the authority of the map, this conferring on it ew post 


2 I.C.J. Reports, 1062, p. 15. ° 
VoL. 26 16 
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facto a binding character which, in its inception, it had not 
possessed. 

In his separate opinion, agreeing with the majority judgment 
but emphasising and elaborating certain parts of it, Judge Fitz- 
maurice averred that the burden of demonstrating such an accep- 
tance by Thailand lay with Cambodia. And though “ acceptance 
by conduct alone, of an obligation in the nature of a treaty obliga- 
tion, is not lightly to be presumed, especially where a frontier 
is concerned,” in his view and in that of the majority, there 
was ample evidence of acceptance. The delivery of the map 
called for some reaction on the part of the Siamese authorities 
if they were not to be held to have agreed. Instead, the court 
said, its receipt had at the time been acknowledged, and its 
character recognised by Siam. 

Thailand, however, contended that her acceptance of the 
maps had been vitiated by an error of which she had been unaware 
at the time. The court was unable to accept the plea. Though 
the boundary line on the map did not follow the watershed, 
and though Siam might have been expected to suppose that it did, 
the fact of her having left the map to the French authorities 
implied that she accepted the risk that it might prove inaccurate 
in some respects (though she might seek to verify it, if she saw fit). 
“In the absence of any question of lack of good faith, the legal 
effect of reliance on the skill of an expert is that one must abide 
by the results.” ¢ 

Thailand also put forward evidence of various acts of sovereignty 
which she had over the years from 1904 carried out in the vicinity 
of the Temple. This evidence the court considered in order to 
decide whether these ‘facts on the ground”? had sufficed to 
efface the clear impression of acceptance of the frontier line at 
Preah Vihear at the time of delimitation. It was unable to regard 
them as being of any great importance. There had indeed been 
comparatively little activity in the region, a relatively inaccessible 
and remote part, until the stationing by Siam of keepers at the 
Temple in 1949. There had, however, been an event of con- 
siderable legal significance in 1980, when the Siamese Prince 
Damrong had been received at the Temple by the French Resident 
for the adjoining Cambodian province, the French flag flying. 
No protest had been made by Siam: indeed, Prince Damrong had 
subsequently communicated with the French Resident in language 
which seemed to admit of the construction that French sovereignty 
was acknowledged. The later claims by Siam had always been 
countered by Cambodia, even though Siamese keepers had, 
apparently, remained at the Temple. 


8 Ibid. p. 53. 
t Ibid. p. 68, per Judge Fitzmaurice. 
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In the separate Opinion of Vice-President Alfaro is contained 
a valuable discussion of the principles underlying acquiescence, 
preclusion and estoppel; their relevance to international cases, 
and a review of the authorities. (Judge Fitzmaurice’s separate 
Opinion has already been mentioned.) Three judges dissented 
from the conclusions of the majority; of these the Opinion of Judge 
Spender is particularly notable for its dissent from the majority’s 
evaluation of the facts, and statement and application of the law. 
Common to all three minority Opinions, however, was the emphasis 
placed in them upon the special importance of the watershed line, 
representing what they understood to be the particular intention of 
the parties. On the other hand, the dominant theme in the judg- 
ment of the majority is the importance and value of stable frontiers. 
“ In general, when two countries establish a frontier between them, 
one of the primary objects is to achieve stability and finality. 
This is impossible if the line so established can, at any moment, 
and on the basis of a continuously available process, be called in 
question, and its rectification claimed, whenever any inaccuracy 
by reference to a clause in the parent treaty is discovered. Such 
a process could continue indefinitely, and finality would never 
be reached so long as possible errors still remained to be discovered. 
Such a frontier, so far from being stable, would be completely 
precarious.” 5 

CEDRIC THORNBERRY. 


8 Ibid. p. 84. 


REVIEWS 


LAWYER AND Lrrcant IN Enctanp. By R. E. MEGARRY, Q.C. 
[London: Stevens & Sons, Ltd. under the auspices of the 
Hamlyn Trust. 1962. x and 205 pp. 22s. 6d. net.] 


How good are English lawyers at their jobs, seen from the point of view 
of their clients? This challenging question is posed by Mr. Megarry on the 
first page of this book and answered in ringing tones on the lest. “I for 
one,” says he, “ would say that England has just cause for being very proud 
of its judges, its barristers, its solicitors, and its legal system.” One cannot 
read the intervening 200 pages without feeling that the Hamlyn Trustees 
have just cause for being very proud of the learning, the industry and the 
percipience of their lecturer for 1962. At an early stage Mr. Megarry 
introduces us to a character I have not met before: the Reasonable Defeated 
Litigant. Unlike the Reasonable Man so painfully familiar to common 
lawyers, he turns out to be quite a likeable fellow. He takes punishment 
in the right spirit and has even been known to commiserate his own counsel 
on the failure of his efforts; and if he demands “a system of law and a 
race of lawyers that all can respect and trust” he is surely not asking 
for a whit more than he deserves—even if he is asking a Jot. 

Although he sometimes grumbles about this and that, the R.D.L. is 
fairly well satisfied with a good many features of the system, viz: 


(a) the geographical distribution of solicitors, 

(b) the ease of access which this affords to specielists in particular 
branches of the law, 

(c) the devoted attention he receives from those specialists, 

(d) his own right to insist that his case, however hopeless it is said 
to be, shall be presented, 

(e) the rule which forbids barristers to coach witnesses, 

(f) the incorruptibility of judges, and 

(g) the dignity and decorum of the courts. 


This is quite an impressive list, and the reasons why the R.D.L. is able 
to enjoy so many advantages are given by the author with much perspicacity. 
Far the most important of them is the division of the profession into its 
two branches. Hardly anyone who knows what he is talking about is in 
favour of their fusion, but no subject has been productive of more ill-informed 
propaganda addressed to potential litigants. The 45 pages or so in which 
Mr. Megarry demolishes these arguments should be compulsory reading 
for all who are addicted to this far too prevalent heresy. 

The R.D.L. may also be misled into supposing that lawyers are grossly 
overpaid. This is largely the fault of the popular Press, which is given to 
wild exaggeration about the incomes of barristers. (The incomes of solicitors 
are apparently not newsworthy.) Since it is not open to any barrister to 
publish the true figure of his earnings Mr. Megarry has done a real service 
to the Bar as well as the public by reproducing the tables showing the 
comparative earnings of various classes of professional men compiled by the 
Royal Commission on Doctors’ and Dentists’ Remuneration in 1960 (Cmd. 
989). These tables show that even in the higher reaches of the advocate’s 
profession he is quite unlikely to earn more than £5,000 per annum when 
at the peak of his practice and that after reaching the age of 55 he goes 
down with a bump. (I found this very depressing.) 


452 


Jury 1968 REVIEWS 458 


Then again there are people who flog the theory that our judges would 
be better judges if some of them were appointed from the solicitors’ branch 
of the profession or from the ranks of academic lawyers. The author disposes 
of these proposals courteously but firmly. The occasional bad judge is a 
price that has got to be paid for a sound system of appointments. Although 
we pay this price we pay in very small coin, the striking feature of our 
arrangements being how seldom we have to pay at all; and to my mind this 
is the best argument (though the author produces additional and interesting 
ones) for leaving them alone. The same applies to the suggestion which is 
sometimes heard that we should save time and money if we imitated the 
American practice of putting our submissions into writing and handing them 
in to the judge instead of arguing them at length in court; but Mr. Megarry’s 
observations on the “comprehensive orality” of our procedure should be 
enough to convince anyone that we use the right method. 

Let it not be supposed however that the R.D.L. is completely satisfied. 
Mr. Megarry recognises fully that he has some reason for grumbling, and 
indeed he is rather more sympathetic to his grumbles than I am. In particular, 
he is sympathetic to the complaint that, having selected his advocate and 
discussed the case with him at length, the lay client sometimes finds at the 
last moment that he cannot have that advocate after all and is represented 
in court by someone else whom he has never heard of. This subject of 
returned briefs is, I think, the most intractable that Mr. Megarry has to 
deal with, and it is no criticism of these lectures to say that he provides 
no satisfactory solution; for the fact is that there is not one. The answer 
has been thoughtlessly supposed to lie in the fusion of the two branches 
of the profession, but American experience shows that this is no answer 
at all—either the case is adjourned endlessly or the senior partner hands 
the brief over to one of his juniors. The reasons why I do not share the 
author’s sympathies to the full are three: 

1. Mr. B, a.c. (because the complaint is much more apposite to leaders 
than to juniors) is probably at least as competent as Mr. A, a.c. even though 
the client’s solicitors have got into the habit of briefing Mr. A. 

2. It is generally misleading to talk about the lay client’s choice of counsel. 
He has, of course, the right to choose his counsel, but he seldom has the know- 
ledge to do so and in at least 75 per cent. of the cases in which this question 
arises his advocate has been chosen for him by his solicitor. In the few 
instances in which he does personally choose his own counsel he naturally 
swears by him; but the fact is that he is no better qualified to choose an 
advocate than he is to choose a dentist. (And here, in parenthesis, lies a deep 
mystery. You will hear people say that their stockbrokers, or their family 
doctors, or their solicitors, or their accountants are absolutely incompetent and 
they cannot imagine why they keep on going to them. But you never hear 
anyone admit to having a bad dentist. The reason, if there is one, is probably 
that the dentist in question is good at golf, or chess or drag-hunting, or 
whatever may be the patients speciality.) 

8. “ Ninety per cent. of all cases win or lose themselves,” as Mr. Megarry 
concedes at p. 18. 

I am not myself indifferent to this problem. Mr. A has been cracked up by 
the client’s solicitor as being the ideal man for this kind of case and it must 
be a great disappointment to have to put up with Mr. B instead. But the 
client should read pp. 8-45. He may then realise that it is one of the 
advantages of a divided profession that B can be recruited at short notice to 
stand in the shoes of A, rather than have the case adjourned for six months. 
It is only as if the surgeon who was going to take out the client’s appendix had 
himself had to go into hospital. 

Another grumble of the R.D.L. is about costs. Even when he has a lucky 
break, becomes S.L. instead of D.L., and gets Judgment for £550 and costs 
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he may find that his net receipts will only come to perhaps £490. Here I am 
at one with Mr. Megarry; the complaint is genuine and serious. It is also to 
some extent remediable. Mr. Megarry proposes that the judge should be given 
a discretion to order the payment of solicitor-and-client costs instead of party- 
and-party costs in suitable cases. There is, of course, a precedent for this in 
the Public Authorities (Protection) Act of 1898 which provided that plaintiffs 
who failed in actions against public authorities should pay their costs on the 
solicitor-and-client scale. The reason for this provision (now happily repealed) 
is hard to see. The difference between solicitor-and-client and party-and-party 
costs would matter far leas to the public authority than to the R.D.L. and 
would probably amount to an addition of about ‘05 of a penny to the local 
rates. But there has always been a fuss about spending public money (except 
when it runs into millions). It is private money that counts. 

These lectures are so good and so important that it is almost an imper- 
tinence to venture to criticise them. But Mr. Megarry invites criticism. He 
says that in putting forward the views he expresses he does not speak for 
anyone in particular since he has collected opinions from all over the place, 
and adds disarmingly: “I agree with most of what I say.” So do I, but on 
three points I feel bound to record disagreement. I obviously disagree with 
the passage on p. 58 where he refutes my own view that every senior barrister 
must at one time or another have been guilty of conscious wrongdoing. I 
suppose it depends on what you call conscious wrongdoing. Mr. Megarry 
admits that even judges are sometimes guilty of what he calls “ wounding 
irrelevancy” and I cannot think that he believes that counsel are never guilty 
of it themselves. The temptation to ask “loaded questions” in cross- 
examination (the phrase is the author’s own) for the sake of pure prejudice 
is very hard to resist, and is not resisted as often as it should be, particularly 
before a jury; but perhaps this seldom happens in the Chancery Division 
where they do not use juries at all and often use affidavits instead of witnesses. 

Secondly, I disagree with the astonishing statement on p. 128 that it would 
be difficult to name more than one or two bad judges appointed to the 
Chancery Division in the present century. I could name three without any 
difficulty at all. 

Thirdly, I am horrified by the proposal (at p. 161 et seg.) thet the Bar 
should make a practice of studying the Australian, Canadian and New Zealand 
reports as well as the English ones. What English law suffers from, in my 
opinion, is not too few reports but too many. A step in the right direction, 
though not a very long one, was taken a few years before the war when the 
Times Law Reports, the Law Times Reports and the Law Journal Reports 
were absorbed into the AH England Reports. But nearly all the ground thus 
gained was surrendered again in 1958 when the Weekly Law Reports began 
their appearance. This trouble is inherent in a system based so firmly on 
precedent as ours is. In logic there is no answer to the claim for unlimited 
reporting; but in practice the line must be drawn somewhere. The more there 
is for counsel to read before he can write an opinion the longer he will take to 
write it and (what is more important) the more he will charge for doing so. 
Legal advice costs enough already—indeed the R.D.L. has been heard to 
complain that it costs too much. 

But these are small points. In order to find any substantial ground for 
criticism of these lectures I have been forced into the last ditch of the 
querulous reviewer; I have been forced in fact to think of things that Mr. 
Megarry might have said but has omitted. Mirabile dictu I have found three 
items which are worth mentioning. First, and a long way foremost, he has 
nothing to say about the Legal Aid and Advice Act. Since, for a knock-about 
common lawyer at any rate, Legal Aid supplies about half of the litigation in 
which he is involved, it would seem scarcely possible to present a fair picture 
of Lawyer and Litigant in England without some description of it. There are 
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two points about Legal Aid which deserve attention. One is that it works 
surprisingly well. It is quite amazing to learn from the Annual Reports of 
the service that over 90 per cent. of legally aided parties win their cases. 
One’s amazement may be momentarily checked on discovering that over 90 per 
cent. of legally aided cases are divorce suits (the vast majority of which go 
undefended). But amazement revives when one finds that about 90 per cent. 
of the remaining 10 per cent. (most of which are claims arising out of injuries 
sustained on roads or in factories) are also successful. The other point about 
Legal Aid is that it works surprisingly badly. In the small minority of cases 
in which a defendant who is not legally aided is successful against a plaintiff 
who is, the defendant has to pay his own costs out of his own pocket. It is 
true that he generally gets a suspended order for costs against his opponent 
on the assumption that the latter may win a football pool, but I have not heard 
of this happening. It may well be that, owing to the idleness of advanced 
middle age, I have left unread the things I ought to have read, but the fact is 
that I have never yet seen in print any reasoned defence of this situation, 
whereas the literature extruded by those who reasonably object to it can now 
be measured by the furlong. 

Secondly, although he has much to say that is instructive about legal 
education, Mr. Megarry does less than justice to the circuit system. And 
here I darkly suspect that, being a Chancery practitioner, he knows less about 
the subject than I do. It is easy to skate round it by saying that the system 
has much to commend it and much to condemn it. It is also easy to remark 
on the rule that if a litigant picks counsel to appear for him (¢.g., at Norwich) 
who does not belong to the South Eastern Circuit he will have to pay him a 
special fee (a hundred guineas for a silk). This rule dates from the pre- 
railway era when circuiteers travelled by horse-power. If you wanted the 
services in Norwich of counsel who had safely reached Exeter and was likely 
to have a lot of work there you naturally had to pay him a good deal extra 
to pull up his stakes and travel to East Anglia. This reason has of course lost 
much of its force nowadays, but it does not follow that the rule should be 
abandoned. Let it be clear that it is no hardship on litigants. On every 
circuit there is an abundance of counsel, both juniors and silks, who are 
entirely competent to handle any kind of case that is likely to be tried out of 
London, and a litigant who insists on being represented by counsel from 
another circuit is simply throwing his money away. Of course he is entitled 
to do so if he chooses, but he has no right to complain. The advantage of the 
rule is that it preserves the identity and coherence of the circuit; and the 
circuit is the training ground for the young entry to the common law Bar. 
Here they learn the rules of evidence and the practical working of the courts 
and the difference, which is striking, between the conduct of a civil and a 
criminal case. They also learn how to comport themselves in public, how to 
avoid the temptation to score cheap points at the expense of witnesses, how 
to present a case with proper zeal without having any belief in its validity, 
how to reconcile—so far as it is possible to reconcile them—their duty to their 
clients with their duty to the court; in short, how to behave like gentlemen 
in a profession which, more than any other, demands gentlemanly behaviour. 
These are fearful mysteries and the whole reputation of the law depends upon 
their comprehension. They are expounded in the small group which one finds 
in a circuit mess, where nothing is talked but “shop” and where young men 
listen to the anecdotes of their seniors. The circuit thus divides them into 
manageable groups for the most important part of their post-graduate 
training in a way which a free-for-all system could never achieve. 

Thirdly, I am surprised that Mr. Megarry has nothing to say about robes, 
for the panoply of the English law must surely have impressed anyone who 
has seen a foreign system in action. One gathers from American films ang 
contacts with American visitors that no one in the United States uses braces 
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to keep his trousers up. But this rule does not apply to litigation. Since all 
American buildings are so well heated nobody wears a waistcoat in court, and 
the spectacle of a judge reclining in his rocking chair with his jacket unbut- 
toned, the full glory of his haberdashery displayed from neck to navel, and 
his thumbs hooked into a pair of sky-blue or scarlet braces, can be observed 
in a number of State and Federal jurisdictions. This lack of formality is not 
the least important feature of the gulf between English and American practice 
which is noted by Mr. Megarry at pp. 17 and 49. 

But of course the points which he makes in these lectures are much more 
important than the points he does not make. They are many and good and 
various, and include proposals for the rejuvenation of senior judges by means 
of a sabbatical year and for a sensible improvement of court furniture; but 
it is impossible to mention them all in a review which has already gone beyond 
the customary length. Not that I apologise for its length, for of all the 
Hamlyn Lectures yet delivered these are the most practical and down-to-earth 
and therefore, in my opinion, the most worthy to be read. 

C. P. Harvey. 


PoLrrcaL Justice; The Use of Legal Procedure for Political Ends. 
By Orro Kircauyermer. [Princeton University Press; Lon- 
don: Oxford University Press. 1961. xiv and 452 pp. (with 
index). 68s. net.] 


Tars is an important book. Although much has been written on political 
justice and many aspects of it have received close study I am not aware that 
any full length study of it has previously been made, et any rate in English. 
The book, as appears from its sub-title, is concerned with the interplay of 
politics and law, or rather of politicians with the lawyers of whom they make 
use for the purpose of overcoming their political opponents. The author is 
exceptionally well equipped for his task, to which he brings a wide general 
culture, long experience of the working of an important civil law system (that 
of Germany during the inter-war period, a time of considerable tension), and 
a subsequent career of distinction as a professor of political sclence at 
Columbia University. 

Politics and justice are uneasy, indeed unhappy, bed-fellows. To the 
layman political justice is a contradiction in terms, and few lawyers would 
disagree with this opinion. Moreover, most people would say that there never 
has been a time when political injustice was more rampant and blatant than 
it has been in the present century. Professor Kirchheimer’s study is mostly 
concerned with the history of our own times, but his book frequently harks 
back to earlier periods, even as far as classical Greece and Rome, and what 
he has to say about those ages suggests that we in our time have been no 
worse off, indeed perhaps rather better; for over the years methods of temper- 
ing the wind to the shorn sheep have been perfected, and have come into more 
widespread use, however sporadic and fitful this may have been. Moreover, 
difficult as it may be to pierce the fog of propaganda and counter-propaganda, 
the fact that the eye of the world is easily turned to any area in which 
injustices are alleged to be occurring is undoubtedly not without its effect. 
Thus, when the International Commission of Jurists issues one of its reports 
the Press coverage is very wide, and the reactions of the parties reported 
upon show a noteworthy sensitivity to criticism. 

In theory, political justice is concerned with the protection of the state 
against its internal enemies who may of course include external foes who have 
planted themselves within the territory of a state for ease of operation. In 
practice, of course, a social class which has secured power, or even a set of 
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party politicians, may equate themselves with the state for purposes of 
protecting their own interests, It is naturally the second type of political 
justice, in practice almost invariably unscrupulous, and often cruel in addition, 
which attracts the hostility of the historian or the contemporary critic. But 
actually the worst excesses have often occurred with the support of the mass 
of the community at times when a state has in fact been in peril; for the 
maxim salus populi suprema lew is apt to give carte blanche for oppression, 
and Professor Kirchheimer gives many instances of this. 

The analysis is divided into three major sections. In the first the author 
ig concerned with the actualities of political justice which in effect centre round 
the destruction or weakening of opposition groups, either by bringing the 
leaders to trial or repressing them, perhaps by flat-out methods, perhaps by 
sapping and undermining: these latter may be administrative, but more likely 
will bring in some semblance of legality, for as de Toqueville observed in a 
passage of profound insight which Professor Kirchheimer quotes at the very 
forefront of his work, the opinion of mankind grants authority to the inter- 
vention of courts even when the substance of justice has long evaporated from 
their operations. 

The structure of state protection has varied a good deal down the ages, but 
in the era of constitutionalism it became pretty well accepted in modern states 
that regard should be had to legal process, and even in the totalitarian era 
lip-service has continued to be paid to this principle. 

Professor Kirchheimer has some shrewd, if rather unkind, remarks to make 
about the attempts of conventional lawyers to evade the issue of the political 
trial by the contention that it is not to be differentiated from an ordinary 
criminal trial. He contends that the identical character of the procedure should 
not lead to confusion as to the objectives being the same. It might perhaps 
be said that the more liberal the state the more the two types of trial 
approximate, and certainly in England it is a narrow run of cases which could 
qualify for the distinction, since our political trials are now almost invariably 
framed under special statutes, sedition cases having become exceptional. 

Professor Kirchheimer, however, has no difficulty in producing examples of 
political trials from modern liberal states. Thus he gives a fascinating account 
of how Clemenceau was able to immobilise his opponent Caillaux, the chief 
protagonist of a negotiated peace during the First World War, by an 
accusation of treason, never of course tried out. 

More generally useful in liberal states because it does not require war, or 
near war, conditions to get it going, is the libel suit. To goad a political 
opponent into an action for libel is an old trick, and one for which left wing 
politicians should seldom, if ever, fall. Should they do so, they will not only 
imperil their own careers, but may well prejudice the political standing of the 
party to which they belong. The Ebert case, fascinatingly unravelled here, is 
a classical instance of this: it undoubtedly helped to bring the Weimar 
Republic and all that it stood for into disrepute. Professor Kirchheimer 
stresses how political propaganda can be magnifled via court-room proceedings 
in a mass democracy where a cheap Press is at the disposal of the politicians 
conducting the offensive. 

How the area of prohibited activity may be enlarged so as to bring 
opponents within the net of the law is shown in the next section; though the 
operators must be pretty wide-awake or the weapon may turn in their hands. 
This of course happened more than once with the Nazis. 

Trials are not effective for these purposes unless held in public, or at any 
rate partly so. And in the modern period this means on a world stage where 
something may go wrong with devastating results. So on the whole the 
opposition parties will be repressed by other means. How far these other 
means should be legal, superficially at any rate, may be difficult to judge. 
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The various factors involved in such decisions are most interestingly analysed 
by Professor Kirchheimer in the fourth chapter. 

In Part IJ, which is the longest in the book, the author deals with what 
most lawyers will regard as the most fascinating and worrying area of his 
subject; that is the personal part played in all this business by judges, lawyers, 
and others who are brought in to administer the so-called justice. Many 
aspects of this side of the matter, which will probably not have occurred to 
English lawyers, are brought out here, such as the peculiar vulnerability of 
most Continental judges, whose careers are entirely in the hands of the 
political administration, to pressure from that source. Professor Kirchheimer 
has much of interest to say on the subject of the selection and promotion of 
judges in the light of this political problem. 

In totalitarian states the show of impartiality on the part of the judiciary 
is hardly maintained, and it is here where “democratic centralism” is the 
slogan that the most obvious injustices are apt to occur. Nevertheless, the 
situation is only superficially simple, and much light is in fact thrown upon 
“the nature of law and the judicial function” even in the unsavoury 
surroundings of Nazi and Stalinist repression. 

In this section of his book Professor Kirchheimer devotes a great deal of 
space to a rather elaborate discussion of the legal activities of successor 
régimes. The increasing importance of the political trials held by victorious 
nations after wars, or by successful parties after civil wars, is in itself a 
recognition of the place which justice holds in the minds and hearts of men. 
Successor régimes have been sensitive to this, but they are even more sensitive 
to the need for the maintenance of their prestige. This means that the trials 
must result in convictions, at any rate in the more Important cases. There 
has of course been a flood of argument on this subject since Nuremberg, and 
Western writers have tended to be apologetic about the whole business. 
Professor Kirchheimer in a moving passage puts the subject back where it 
ought always to have been, in the sphere of justice. We are searching, he says, 
“for a fundamental notion to which all groups and nations must at least 
submit, if not always subscribe. Respect for human dignity and rejection of 
the degradation of human beings... .” All that he has to say in this chapter 
is worthy of close attention. 

Fascinating and thought provoking as are the earlier parts of this book 
it must be confessed that they make gloomy reading. In the third part we 
get some relief, for Professor Kirchheimer here discusses those elements which 
have from early times acted as a break in many of the worst periods of 
political injustice. I hope that I shall not be regarded as cynical when I 
mention that this is very much the shortest section of the book. The most 
important of these, legally speaking at any rate, is asylum. And it is 
characteristic of the author’s wide-ranging scholarship that he introduces this 
subject with an incident from Herodotus. Asylum was of course well recog- 
nised in classical times, but legally it has always been a “ perplexing subject.” 
Recognition as a “right” in the Universal Declaration of Human Rights 
possibly enhances its prestige as an institution, but it may be doubted whether 
this has been of any real help to any one refugee, and as Professor Kirch- 
heimer himself points out, changing concepts in relation to extradition have 
in the atmosphere of ideological struggle and the cold war done a great deal 
to weaken the value of asylum. In Great Britain, which formerly prided itself 
upon being a refuge for the politically oppressed, political defences to extra- 
dition applications seldom seem to succeed, and one feels that the old liberal 
attitude of our courts has been a casualty of the cold war, if indeed it had 
not become moribund in an earlier generation. 

Clemency is of course another possible outcome of a political trial, and does 
in fact occur from time to time, though it must be confessed that it seems 
more likely to occur on the other side of the iron curtain than in the West. 
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However, it is not at all easy to assess the genuineness of the mercy element 
in the release by the Russians of such offenders as Gary Powers: clearly the 
political propaganda value of clemency in these cases is high, and Communist 
states seem to be much Jess merciful to their own nationals. On the other 
hand, it is unfortunately clear that from Sacco and Vanzetti to the Rosenbergs 
and Morton Sobell the record of the U.S. administration has been of the 
merciless type which one associates with fear, and a haunting doubt of the 
moral validity of one’s case. Homo hominis lupus. 
C. 


NATHAN ON THE CHARITIES Act, 1960. By Taz Ricut HONOURABLE 
Lorp NATHAN, P.C., T.D., F.B.A. With the collaboration of E. G. 
NUGEE, M.A., and Miss J. H. LIDDERDALE, O.B.E., M.A. [Lon- 
don: Butterworths. 1962. xxiv and 255 and (index) 16 pp. 
458. net. | 


Wuew Wolstenholme and Cherry’s Conveyancing Statutes appeared in 1925 as 
the eleventh edition of the set of annotated Conveyancing Statutes associated 
with the name of Wolstenholme, it was said aptly, if somewhat inelegantly, 
that it was “milk from the dairy.” The late E. P. Wolstenholme, whom the 
editors of the aforementioned edition of the work deemed to be “ the originator 
of the germ” from which the 1925 statutes grew, was a name to conjure with 
in the Conveyancer’s sphere in the Victorian era and its earlier succeeding 
years, and his mantle seemed to fall on Sir Benjamin Cherry, from whose 
“ dairy ” the conveyancing milk of the 1925 statutes was largely, if not entirely, 
derived. History has repeated itself in the issue of Nathan on the Charities 
Act, 1960, for from Lord Nathan’s “ dairy,” if one may continue the metaphor, 
the statute may be said to have originated. In the Preface his lordship 
observes that the suggestion that an exposition of the Charities Act, 1960, 
should appropriately come from him was that in one way and another his 
association with the statute was perhaps unique in parliamentary and legal 
history. It arose from a conjunction of personal circumstances—in that he is 
a legislator as a Member of the House of Lords; he was Chairman of the 
Committee (colloquially termed “the Nathan Committee”) from which 
emerged recommendations which are the substance of the statute, and that 
he has been for close upon half a century a practising solicitor. He proceeds 
to show that the statute derives from a debate in the House of Lords in 1948 
on a motion by the late Viscount Samuel largely prompted by a book entitled 
Voluntary Action, then recently published by the late Lord Beveridge who 
took part in the debate, as did Lord Nathan. 

Reverting to the eleventh edition of Wolstenholme and Cherry it is note- 
worthy that in the preface thereto the learned editors observed that notwith- 
standing the 1925 statutes “a heavy repast of legislative matter,” “certain 
branches of the law affecting property remain, however, for treatment at no 
very distant date” and later add that “the Charitable Trust Acts should be 
brought up to date, and the difficulties arising in connection with the vexed 
subject of ‘mixed charities’ should be solved on broad lines.” The 1960 Act 
has been designed with that in mind and Nathan on the Charities Act is a 
book for which we have been waiting. It is not the first in the field as regards 
an annotated edition of the statute, but for a narrative exposition we had to 
be content with an explanatory introduction, although more recently an 
expository textbook has been published of considerable interest. Here we 
have a most comprehensive treatise composed of three “books,” after some 
fifteen pages of “General Introduction.” Book I is divided into fourteen 
chapters, giving an outline of the Act and an exposition of the charities within 
the Act. “The Central Authorities,” “Registration of Charities,” “ Powers 
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to Obtain Information,” “Powers of Local Authorities,” “Application of 
Property Cy-prés,” “Property Vested in the Official Custodian,” “Powers to 
make Schemes and to act for the Protection of Charities,” “Common Invest- 
ment Funds,” “Miscellaneous Powers of the Commissioners,” “Dealings in 
Charity Land,” “The Powers and Duties of Trustees,” “Court Proceedings,” 
“ Miscellaneous Provisions.’ Book II is divided into two parts, Part I being 
a most valuable annotated edition of the Act, Part II a setting forth of the 
statutory instruments under the Act down to the autumn of 1962, Book III 
being a reprint of Forms and Leaflets published by the Charity Commissioners, 
the Official Custodian for Charities, and the Ministry of Education. These are 
specified in order that readers may readily realise the scope of the work which 
can be distinguished by its practicality as well as its statement of the applic- 
able substantive law. At the outset the author observes (p. 1): “The 
Charities Act, 1960, marks the culmination of a long period of endeavour 
stretching over more than a century, to reform the law relating to charitable 
trusts in England and Wales. From the point of view of social advance the 
three most important advances achieved in the Act are the registration of 
trusts, the relaxing of the conditions in which a change in the objects of the 
trust may be made, and the laying down of a statutory foundation for 
co-operation between charity trustees and statutory welfare services.” 
Chapter 2, “Charities within the Act,” is a typical instance of the utility of 
the work for the legal practitioner, and, until familiarity with the practice is 
gained, a preliminary reading of this chapter with its considerable annotation 
would be of great advantage in tackling the problems presented in practice. 
Chapter 4 can be of especial help to the charity administrator, dealing as it 
does in much detail with the technical requirements in respect of the Registra- 
tion of Charities. Chapter 7 is explanatory of the application of property 
oy-prés, a typical illustration of the expansion of an old doctrine to meet the 
exigencies of current requirements. Chapter 9, dealing with powers for the 
making of Schemes and for the protection of charities, aptly states that the new 
powers introduced by section 20 of the Act enable the Commissioners to act on 
thelr own motion for the protection of charitles where the Court will only act 
on the application of the Attorney-General, or of some person interested in the 
charity and emphasises the administrative nature of the Commissioners’ func- 
tions. Chapter 10 lucidly explains the Common Investment Funds. These 
have in the past been a feature of special (mainly academic) institutions 
which established them by virtue of special provisions in that behalf. Section 
22 has extended the power generally and the bearing of the Trustee Invest- 
ments Act, 1961, is carefully explained. Conveyancers will be more particularly 
interested in Chapter 12 concerned with “Dealings in Charity Land.” This 
topic is most mystifying to the laymen who are Committee Members or 
Trustees of Charities who wish to sell for the benefit of their charities. The 
solicitor has to bear the brunt of the layman’s astonishment that Charity Land 
cannot be sold as a commodity across the counter, and counsel who in their 
private capacity find themselves on Charity Committees become accustomed to 
the tilts at the law and lawyers. It says something for the salutary nature 
of the procedure before the enactment of the Statute that it is stated in a 
footnote on p. 115 that “the procedure to be observed by Charity Trustees 
who wish to obtain the sanction of the Commissioners for a sale of land, the 
information to be furnished and the requirements of the Commissioners remain 
substantially the same as under the previous legislation.” At p. 109 the new 
provisions of section 85 are dealt with and their main points of substantial 
difference from the previous Trustees Appointments Acts are shown. 
Chapter 18, on the Power and Duties of Trustees, is of outstanding impor- 
tance. It describes the innovations introduced by the Act but its limitations, 
and it is observed that the limitations of the new provisions regarding the 
appointment of new trustees contained in section 85 to cases where the trusts 
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of the charity expressly provide for trustees to be appointed by resolution of 
a meeting, are unfortunate, since many charities have in the past relied on the 
Trustees Appointments Acts and have not made any express provision for the 
appointment of new trustees. Chapter 14 expounds in much detail the court 
proceedings in connection with charities, and the annotations are particularly 
helpful, and merit close scrutiny by the practitioner. It is noted (p. 188) that 
the Chancery Court of the County Palatine of Lancaster has concurrent juris- 
diction with the High Court within the County Palatine. The section of the 
Palatine Court of Durham Act, 1889, gave concurrent jurisdiction to that court 
under the Charitable Trusts Act, but this has been repealed (Charities Act, 
1960, s. 18, Seventh Schedule) and it appears that the court’s inherent juris- 
diction in relation to charities is limited to the control of charitable trusts 
only on information in the name of the Attorney-General, that is to say of 
Durham. As regards the Lancashire Chancery Court, it might have been 
added that references generally to the Treasury Solicitor include the Solicitor 
for the affairs of the Duchy of Lancaster (see, 6.g., Law of Property (Amend- 
ment) Act, 1926, s. 8 (2)) a point which recurs from time to time in charity 
cases before the court. The annotations to the Act set forth in Book II are 
amply illustrative, and the completeness of the range of the whole work makes 
it an indispensable vade mecum in the most compact form. 

The Charities Act, 1960, has gone a long way to ease the burdens of those 
who have to concern themselves with the law relating to charities but the end 
of the journey is not yet, nevertheless the progress made sustains the hope, if 
one may paraphrase Holy Writ, that in time all the crooked paths may be 
made straight and the rough places plain. To that end Lord Nathan and his 
collaborators, Mr. E. G. Nugee, of the Inner Temple, Barrister-at-Law, and 
Miss Jane Lidderdale, o.nx., Secretary of the Nathan Committee, have made 
most valuable contributions. 

Berrrast B. Bewas. 


CAPITAL PUNISHMENT AND BrrrisH Porcs. The British Move- 
ment to Abolish the Death Penalty, 1948-57. By James B. 
CreistopH. [London: George Allen & Unwin, Ltd. 1962. 
202 pp. 265s. net. | 


Tue tense and at times bitter struggle over the abolition of capital punishment, 
which occupied Parliament in the mid-fifties, is still fresh in most people’s 
memory. The compromise it eventually produced, involving as it did the 
division of murder into two degrees, or categories, which had been condemned 
in advance by the Royal Commission, was greeted with no great enthusiasm 
by either side. Now, after less than six years’ operation, the central provisions 
of the Homicide Act, 1957—“ more the culmination of a search for political 
consensus,” as Professor J. B. Christoph calls it, “than the fairest flowering 
of enlightened criminology "—are plainly seen as muddling and even absurd, 
on account of the wholly illogical anomalies they involve. Since the need of 
further revision is obvious to all, it looks likely that the problem of capital 
punishment may once again become an open, public issue in the next few years. 

Those who watched the most unhappy predicament in which at least two 
governments (one Labour, one Conservative) were placed over this issue since 
the war will, on the other hand, not be over-sanguine in their expectation that 
any Home Secretary might be anxious to grasp the nettle of abolition in the 
near future. Their scepticism will be deepened after reading Professor 
Christoph’s, an American scholar’s, detailed and factual description of the 
forces at work in the movement to abolish the death penalty and of the 
vicissitudes of the campaign for and against. Professor Christoph, as a 
political scientist, very properly refuses to take sides on the issues which he 
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has studied with the help of official documents and reports and above all 
through numerous interviews with the main actors in the parliamentary 
struggle. Indeed, he describes it as his aim “to illuminate the process of 
political decision-making in contemporary Britain” and, lest anybody should 
object that he has chosen a rather exceptional, atypical example for such an 
ambitious demonstration, he points out at once that the capital punishment 
controversy at least “ exemplifies the strict limits of independent parliamentary 
law-making and reinforces the familiar concept of the supremacy of Cabinet 
leadership in politics.” 

If this is indeed the main finding of Capital Punishment and British 
Politics after “treating in some detail the elaborate process by which the 
clash of ideas and interests eventuated in a new government policy,” one 
may be forgiven for doubting whether, despite the high-faluting jargon 
used, this piece of research in political science adds anything new which will, 
as is claimed, enable us to “test existing theories of official decision-making 
in Britain and extract relevant data for the theories of the future.” 
Even when it is admitted that this book is of course destined in the first 
place for American readers, this reviewer is not convinced of the value of 
carrying coals to Newcastle on this rather involved route via Ohio. Still, 
in a more modest sense of allowing the reader to speculate what will happen 
in the next round of this important controversy, on the basis of what has 
gone before, Professor Christoph’s account may be read with profit. The 
publication of the statistical report prepared by a Home Office research 
unit under the title Murder with its quiet emphasis on the increase in murder 
since 1957 shows which way the wind is blowing in official quarters. The 
worst is that rising figures must still be expected for the next few years 
at least, now that the “delinquent generation” born shortly before and 
during the war has reached the age of full criminal responsibility. These 
figures may well be used as a pretext to shelve once again a determined 
step towards abolition, and this despite the fact that the increase in numbers 
falls far short of the corresponding increase in all crimes of violence against 
the person. 

H. A. HAMMELMANN. 


Tue Law or Conrracr. By G. H. TREITEL, B.C.L., M.A., of Gray’s 
Inn, Barrister-at-Law, Fellow of Magdalen College, Oxford. 
[London: Stevens & Sons, Ltd. 1962. xli and 641 and (index) 
14 pp. 45s. net.] 


Mnr. TREITEL’S work takes the form of a students’ textbook on the law of 
contract, and the framework in which the subject is presented is similar 
to that adopted by other writers in this field. The only departure from 
orthodoxy is the discussion of rescission and variation of contracts by 
subsequent agreement in the chapter on Consideration, the treatment of 
the distinction between conditions and warranties in the chapter on per- 
formance, and the omission of any separate section on Quasi-Contract. 
The topics normally dealt with under this head are distributed among the 
chapters on duress and undue influence, ilegality, capacity, and remedies. 
Mistake is treated as a self-contained topic, the view that this subject is in 
reality part of the law of offer and acceptance being rejected. However, 
it may perhaps be added that one does not feel happy with Mr. Treitel’s 
claim that “The ‘offer and acceptance’ theory makes no allowance for the 
crucial distinction between mistakes which are fundamental and those 
which are not” (p. 185). 

eIf the presentation of the subject follows, in the main, the traditional 
lines of approach, the question may well be asked whether the book justifies 
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its appearance in an area which is already well covered. Mr. Treitel’s 
object in entering the field is “. .. to emphasise the connection between the 
general principles of the law of contract and modern commercial practice .. . 
by illustrating the principles and supporting the discussions by examples 
taken from many different branches of commercial law.” ‘There is indeed 
much new material, especially in the sections on exemption clauses, privity 
of contract, form, and the contents of a contract. However, in the view of 
the present writer the merit of the work lies in the quite simple fact 
that the general principles of the law are stated in a clear and concise 
way, while at the same time the author has managed to combine this clarity 
with a high standard of scholarship. 

The explanation of Mr. Treitel’s clear exposition lies in his division 
of each chapter into sections and subsections, and the further breaking 
down of the material contained in such subsection into headings and, 
where necessary, subheadings. This process of subdivision is in many 
places carried to the extent of numerically classifying the points in the 
text, 6.9., there are four possible reasons why the courts have held that 
a debt is discharged if the creditor requests payment of a smaller sum 
by negotiable instrument (p. 78), three reasons why one who has lent money 
to a fraudulent infant cannot obtain restitution (p. 871), while section 6 of the 
Moneylenders Act, 1927, differs from the similar provisions contained in 
the Statute of Frauds in five respects (p. 110). 

There are clearly dangers in organising a textbook on this basis. Perhaps 
the most obvious is that it is often difficult to avoid overlapping between 
the sections, while the actual organisation of the material poses problems 
where the cases are susceptible of several different classifications. Thus 
Mr. Treitel’s discussion of adequacy of consideration (pp. 44-45) overlaps 
with the discussion on p. 48 under the heading that consideration must 
be of some economic value, and one wonders why these two sections were 
not combined. Similarly, on the organisation point, it could be argued 
that frustration of a contract by supervening illegality is in reality a form 
of impossibility, and could be classified under that head, instead of appearing 
(p. 549) as a separate form of frustration. However, Mr. Treitel rarely 
offends in either of these two respects, and although the somewhat “ note-like ” 
appearance which the book assumes in parts may offend the academic purist, 
the clarity which this method of presentation provides cannot but appeal 
to the student. 

A further characteristic of Mr. Treitel’s discussion is his concise 
exposition of the case-law, for in almost all instances only those facts are 
given which are indispensable for illustrating the point of Jaw involved. 
The only possible objection to this style of writing is that it deprives the 
cases of much of their human interest, a factor which often provides 
light relief for the student. However, this point is no doubt outweighed 
by the sheer volume of information and discussion which has been packed 
into the book, which would have been impossible had a more extended method 
of presentation been adopted. 

The treatment of the subject is throughout thoughtful and stimulating, 
and the controversial issues which abound in the law of contract are 
fully discussed. The reasons and policy underlying the development of 
the law are examined, and there are many proposals for reform embodied 
in the text. Mr. Treitel’s views sometimes run counter to prevailing academic 
opinion, 6.g., the view that the words “absolutely void” in the Infants 
Relief Act, 1974, are to be taken at thelr face value. However, where 
such views are expressed they are always accompanied by reasoned and 
balanced argument. (In connection with the particular example given, 
is not Mr. Atiyah’s article championing the more orthodox view worthy 
of more than the general reference on p. 856? It is interesting to note 
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p. 849, that Mr. Treitel has abandoned his former view (1957) 78 L.Q.R. 
197-199, that section 1 of the Infants Relief Act impliedly validates loans 
for necessaries.) Another valuable feature of the book is that new light 
fs often shed on some of the more well-known war-horses of the law of 
contract, 6.g., the discussion of Felthouse v. Bindley (p. 22), Gibbons v. Prootor 
(p. 28), Horsfall v. Thomas (p. 222), and Maritime National Fish, Ltd. v. 
Ocean Trawlers, Lid. (p. 564). The section on exemption clauses is perhaps 
the best to be found in any textbook on contract, while among individual 
topics the treatment of the Statute of Frauds, the trust concept in relation 
to privity of contract, Seddon’s case, and the rules on acceptance by post 
are particularly valuable. A useful summary of the proposals of the Law 
Reform Committee on Innocent Misrepresentation is included in the Appendix. 
The net result, therefore, is a book which will not only be of value to 
the student, but which will also interest teachers of law. 

Turning to the debit side of Mr. Treitel’s account, there are some points 
at which one feels that the learned author is in danger of misleading 
the student. On p. 46 it is pointed out that in certain circumstances a 
past act can be consideration for a promise, e.g., Re Oasey’s Patents, and 
the statement is made that “it is then called executed consideration.” How- 
ever, as there is no reference anywhere in the book to the distinction 
between executed and executory consideration, the student may be in danger 
of taking the sentence concerned as a definition of executed consideration. 
On p. 288 it is stated that “Attempts have been made to evade the rule 
that damages cannot be awarded for innocent misrepresentation by extending 
the equitable jurisdictions to order payment of an indemnity and to order 
specific performance with compensation,” but this sentence seems inconsistent 
with the account of the law which follows. Thus it is pointed out that 
after Whittington v. Seal-Hayne the courts distinguish carefully between 
damages and an indemnity, and no authority is cited to show that the latter 
has ever been extended to evade the present rule that damages cannot 
be given for an innocent misrepresentation not incorporated in the contract. 
Similarly, it seems incorrect to say that the power of equity to order 
specific performance with compensation has been used to evade the “no 
damages” rule, for as Mr. Treitel stresses on p. 240, such compensation 
is only granted for contractual misdescription, in which case damages would 
be available at common law. The section on exemption clauses is contained, 
quite appropriately, in the chapter on standard form contracts. While 
the problems posed in this area have been almost entirely in connection 
with this type of contract, it could have been pointed out that exemption 
clauses are not confined to such agreements; perhaps the courts will 
be more sympathetic to exemption clauses in contracts concluded between 
individuals who are of equal bargaining power. In connection with this 
chapter some cross-reference would seem desirable, preferably in the text, 
to the discussion in the Introduction on freedom of contract. 

Mr. Treitel’s treatment of the so-called second rule in Hadley v. Baxendale 
appears a little obscure. The matter is introduced by the statement that 
a defendant is not liable for loss caused by special circumstances merely 
because he knows of them. However, the author goes on to reject the 
“implied contract” theory, and from the subsequent discussion it is not 
at all clear what is required in addition to knowledge. Possibly the valuable 
chapter on damages could be improved if the order of presentation were 
reversed, and quantification dealt with efter remoteness. This appears 
the more logical approach, and there seems no good reason for abandoning 
it. The discussion on privity of contract and exemption clauses (pp. 403-405) 
could have included mention of the fact that such a clause may be of 
value to a defendant who is not a party to the contract if the courts take 
the view that in some cases the clause may simply be evidence of the 
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fact that the plaintiff has consented to the particular negligent mode of 
performance involved. (See Hamson [1959] C.LJ. 150. This approach 
is elaborated by Furmston (1960) 28 M.L.R. 385.) The idea of an implied 
contractual duty of disclosure, referred to on p. 280, is an interesting one, 
but if the courts were to adopt it there seems no reason for Mr. Treitel’s 
statement that repudiation is the only remedy for breach. The student 
might find it helpful if the concept of “equitable fraud” briefly referred 
to on p. 212 were to be expanded. 

In the chapter on illegality Mr. Treitel eschews the Latin maxims 
familiar in this area of the law, managing to avoid succumbing to even 
a single in pari delicto. However, one feels that the treatment of this 
subject falls below the high standard of the rest of the book A twofold 
classification of illegal contracts is adopted, namely contracts involving 
the commission of a legal wrong, and contracts contrary to public policy. 
Clearly, where it is a criminal offence to conclude the contract, or where 
the contract is an agreement to commit a criminal or civil wrong, it can 
properly be said that the contract involves a legal wrong. However, 
to include under this head contracts where one party intends to use the 
subject-matter of the agreement for an unlawful purpose and contracts 
where one party performs unlawfully seems confusing. In neither of these 
two instances does the contract involve the commission of a legal wrong. 
It would seem a retrograde step to divide the discussion of severance 
into severance of promises and severance of consideration, for since Bennett 
v. Bennett these two appear to have been assimilated. While the distinction 
between statutes for the benefit of the revenue and statutes for the 
protection of the public is mentioned on p. 267, it is disappointing not 
to find more discussion on the important practical question of when a 
statute may be said to impliedly prohibit a contract. Some reference 
to the extent ‘of knowledge required before a party will be prevented from 
enforcing a contract which the defendant intended to use for an illegal 
purpose would be helpful. Fender v. St. John Mildmay is mentioned in 
connection with the specific type of illegality concerned in that case, but 
there is no reference to the decision in the discussion on the scope of 
the doctrine of public policy (pp. 294-296). 

Few printing errors were noticed. However, in a number of places 
there is failure to supply page numbers to cross-references used in the 
text. Thus on p. 25 there is a discussion of acceptance in unilateral 
contracts, and the statement is made that consideration in this connection 
will be dealt with in Chapter 8. However, no page reference is given, and 
the chapter referred to contains forty-five pages. The passage in question 
is in fact on p. 80, but the student unacquainted with the general framework 
of the law of contract would have difficulty in locating it. There are 
other examples of this on pp. 11, 112, 158, 210 and 898. 

Mr. Treitel’s citation of periodical literature is extensive, but one 
wishes that in the case of longer or more important articles more than 
the reference could be given. Many classic articles are cited in the same 
way as little known case notes, and while it is appreciated that an author 
cannot in general publicly weigh the merit of contributions to periodicals, 
it is thought that the student would welcome an indication that some 
articles and notes are of particular value. 

Micar J. Hicarns. | 
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ScoTLanD; The Development of its Laws and Constitution. By T. 
B. SMITE, Q.C., D.C.L., LL.D., F.B.4., Professor of Civil Law in 
the University of Edinburgh. [London: Stevens & Sons, Ltd. 
The British Commonwealth—The Development of its Laws 
and Constitutions, Vol. 11. 1962. xx and 865 and (appendices, 
tables and index) 112 pp. £5 5s. net.] 


A SHORT COMMENTARY ON THE Law or ScoTLanD. By T. B. SMITH, 
Q.C., D.C.L., LL.D., F.B.A., Professor of Civil Law in the University 
of Edinburgh. [Edinburgh: W. Green & Son, Ltd. 1962. 
xx and 865 and (appendices, tables and index) 112 pp. £5 5s. 
net. | 


Seven years ago Professor Smith published an account of the law of 
Scotland in Part 2 of Volume 1 of the British Commonwealth Series, based 
on his lectures as Professor of Scots Law at Aberdeen. This text, revised 
and amplified, has now appeared in two versions, as Scotland, which is 
now Volume 11 of the Commonwealth Series, and, with the sole difference 
of a different title-page and binding, as A Short Oommentary. This 
peculiar proceeding on the part of the publishers is very confusing for 
bibliographers, librarians and unwary readers, and it is not at all clear 
why it was thought fit to publish the text under two titles. The Short 
Commentary is Intended, taken in conjunction with a volume on The Mercantile 
and Industrial Law of Scotland, being written by Professor J. J. Gow of 
McGill, to provide for Scottish students a general textbook of the law, 
such as has been provided by Gloag and Henderson’s Introduction for the 
last thirty-five years, but it is not at all apparent why one binding would 
not have sufficed. Could students not have used Scotland along with 
Gow’s book? 

Professor Smith has thus set himself a difficult task, in trying to 
satisfy two substantially different groups of readers with one text, and 
the result seems to have fallen heavily between the two. The reader of 
Scotland will frequently be infuriated to find that all he is told on many 
points is that this will be covered by Professor Gow, and the student 
tackling the Short Commentary will have to put up with much, as on legal 
education, not helpful to his studies. The readers of Scotland require 
generally the broad general survey; readers of the Short Commentary require 
much more detail and precision, and a certain amount of wearisome detail. 
The text has numerous defects; it is written largely in a pompous 
and diffuse style, with too many long and irrelevant digressions; the 
author has a most annoying habit of conferring accolades on many of his 
academic colleagues in Scotland, on this one for his scholarly studies, on 
that for valuable contributions to some other point and so on. Some of us 
resent this patronising attitude. Again, the author does not have the 
gift of writing plain, direct, lucid prose, and there is much that would 
be better put plainly than grandiloquently. Thirdly, there is far too much 
emphasis on the Roman law and the fact that Scotland is a civilian system. 
If Professor Smith had a broader and more balanced view of Scots law he 
would find that very much of it has little or no relation to Roman law, 
and while he is correct in urging the need for radical re-examination of 
Scottish principles, we must not substitute for uncritical adoption of 
English rules the wholesale adoption of Roman or Roman-Dutch law. 
“The Roman law, though interesting, is only of service as showing the 
foundation on which the Scots Law rests. The real question must always be 
what is the law of Scotland.” (Cantiere San Rocco v. Clyde Shipbuilding Co., 
1928 S.C.(H.L.) 105 at p. 123, per Lord Dunedin.) Modern Scots law is very 
much a hybrid system. 
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Scotland has to be considered from the standpoint of the hypothetical 
Commonwealth lawyer interested in gaining a general picture of the law of 
Scotland. The picture he gets has large gaps; there is, for example, nothing 
really about the place of Scotland in the U.K. constitution, apart from the 
consideration of the Treaty of Union, virtually nothing about public 
administration or local government, nothing about the social services, and 
in the private law section, nothing about companies and other incorporations, 
or partnerships, trade unions and other quasi-corporations; nothing about 
any of the specific contracts, or bills and cheques, or cautionry, or patents, 
or insolvency. Why is there a chapter on criminal procedure but not 
one on civil procedure? ‘The interested Commonwealth lawyer will not 
get a very balanced picture. 

The Short Oommentary is intended, as stated, along with Professor 
Gow’s book, to replace Gloag and Henderson’s Introduction as the basic 
textbook of the Scottish student. It may be that a work covering such 
an area required two volumes, and possibly needed two writers, but the 
distribution of subjects chosen is quite unsatisfactory. It accepts, as 
too much Scottish legal teaching has done, the division between Scots 
Jaw and Mercantile law, a division frequently equated in the past with 
theory and practice, with study and application; this has the effect of 
splitting the general principles of contract and property from all the 
particular forms of contract and kinds of property. The division is as 
unsound as one between law and equity, but it is the underlying philosophy 
of the Short Commentary and it follows that, whenever the discussion Is 
in danger of coming down to earth or dealing with any details or difficulties 
it is broken off with a reference to Professor Gow'’s book. To divide 
Private Law into Scots law and Mercantile Law is simply absurd and wholly 
unsound. 

The Short Oommentary is advertised as “comprehensive” but it is 
certainly nothing like that, as it omits all the specific topics sometimes 
compendiously called mercantile law and also is far too vague and general 
on practically every topic, skating over matters of detail and omitting 
the difficulties. The section on Criminal law is probably the most satis- 
factory of the whole book, and that on Family Law fairly satisfactory, 
though not enough is said about matrimonial property stante matrimonio. 
The section on Succession is less satisfactory. It does not bring to the fore- 
front the statutory preferences, and the legal rights of spouses and 
children are not discussed in the context of succession at all but in the 
previous chapter, under Family Law. Why? The explanation of the rules 
for finding the hetr-at-law is not at all clear and the rules for the 
heirs-in-mobilibus not very clear either; this issue is merely befogged by 
printing the wholly unoffictal Rules for the Division of Moveable Estate from 
the Parliament House Book, which may make for even greater confusion in 
the student’s mind because they take account of the effect of legal rights 
as well as of the rules for intestate moveable succession. 

The chapters on Property are unsatisfactory; they are in the first 
place ill-arranged, and the chapter on heritable property does not make at 
all clear the relations between persons who have simultaneously a hierarchy 
of estates in the land with, inter se, relations of tenure. The section on 
leases is awkwardly stuck in and it is a cardinal fault to put the statutory 
matter away in an appendix. The student must understand the common law 
with the statutory accretions. Nor can he gloss over removings and 
ejections in the way here done. The chapter on corporeal moveables is quite 
inadequate; apparently all this is mercantile law? What about the acquisition 
of moveable rights by sale and gift, the rule nemo dat quod non habot and the 
exceptions thereto, documents of title, and so on? 

Some of the general remarks on trusts are enlightening but too mack 
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is vague; the power to vary the list of trustee securities (pp. 566, 608) 
has been repealed, and a student requires to be given more indication of the 
statutory pre-requisites before he can invest in equities; it is not enough 
to say that the trustees may divide the fund into two halves. 

The large section on Obligations deals successively with quasi-contract, 
strict liability without personal fault (quasi-delict?), delict and contract, 
a strange order. The absurd Scots Law-Mercantile Law dichotomy compels 
the author to ignore salvage and general average, though they belong to 
quasi-contract. Under strict liability is a quite inadequate discussion 
of statutory liability, which is surely a completely independent head of 
delict; why has it to be brought into the Roman categories? The statement 
(p. 642) that “in general liability for damage caused by animals is determined 
in Scots Law according to the principle of culpa” requires very substantial 
qualification. The pages on delict seem to the reviewer completely to fail 
to present delict as a systematic body of principles; the husband of a 
seduced woman cannot sue, since that action is open to virgins only (p. 728); 
his claim, sometimes mis-called “seduction,” is for enticement; there is far 
more to title to sue than the cases dealing with the claim for loss caused 
by the death of a close relative (p. 697); the discussion of remoteness 
of damage (p. 710 et seg.) fails to distinguish between remoteness as 
a ground for denying liability at all, and remoteness as a qualification 
on the amount of damages recoverable. The inadequate account of personal 
injuries (pp. 692-697) fails to take account of the fact that common law 
claims and claims for breach of statutory duty are regularly brought in the 
same action. The general discussion of defamation usefully brings out 
what has often been forgotten, the dualism of the claim for hurt feelings 
and that for injury to reputation, as well as Lord Robertson’s misunderstand- 
Ing of verbal injury, but the discussion of defamation and the defences 
thereto is altogether too sketchy. 

Contract is Professor Smith’s specialty but again the order of treatment 
seems peculiar and unsatisfactory, and much is so qualified as to be difficult 
reading. He proposes to substitute for “void” and “voidable” contracts, 
“which have overtones of English law,” the terms “absolute nullity” and 
“relative nullity” the advantage of which is not at once apparent. The 
discussion of form of contract seems confusing; the law is not clear and has 
probably been developing along wrong lines, but the present state of the 
law is not really as confusing as it here appears to be, and the account 
almost completely ignores the validating effect of rei interventus (i.6., part 
performance), and the effect of the short prescriptions on proof. The 
account of error is most dificult and confusing; it might be better to try 
to make sense of what the courts have done, and worry less about the 
theory and the institutional authority. 

As a student’s textbook the Short Commentary is disappointing; there 
is lack of lucid exposition and glossing over of statutory details and 
difficulties, and too frequently the substitution of what the author would 
like the law to be for what it is, and far too much is dealt with elsewhere or 
by Professor Gow. The place of the Short Oommentary ts as a highly 
personal commentary on or interpretation of some principles of Scots law 
which might usefully be read in supplement of, but never in substitution for, 
Gloag and Henderson. 

Dav M. Watxrr. 


e It is hoped that ẹ comment from Professor Smith will appear ın the next 
issue—Ed. 


Jory 1968 REVIEWS 469 


Prerpeturties Law N Action; Kentucky Case Law and the 1960 
Reform Act. By Jesst DUKEMINIŒR, JR. [Lexington: Uni- 
versity of Kentucky Press. 1962. 168 pp. (with a short 
index and appendices). $5.00.] 


Toe Rute Acarmnst Perpeturries. Second edition. By J. H. 
MORRIS, D.C.L., Barrister-at-Law, Fellow of Magdalen College, 
Oxford, and W. Barton LEACH, LL.B., of the Massachusetts 
Bar, Story Professor of Law at the Harvard Law School. 
[London: Stevens & Sons, Ltd. 1962. li and 841 and (index) 
10 pp. £8 10s. net. ] 


Tue rule against perpetuities seems in the last few years to have become the 
concern of most legislatures in the common law world except that of the 
country of its inventor, and here there are still no signs that the English 
(not British, please, Professor Dukeminier—see p. 67, footnote) Report 
of 1956, issued soon after the first edition of Morris and Leach, is likely to 
be implemented. Professor Dukeminier’s book is therefore all the more 
welcome, in that he starts with a clear and succinct account of the rule, 
as it applies in the “orthodox” common law unaffected by statute; then he 
discusses applications and local variations in Kentucky, and concludes by 
explaining the reforming statute passed in that state in 1960, largely as 
the result of his own writings and lobbying. It is a pity that our own 
university professors of law do not have as powerful an influence on our 
legislators ! 

Professor Dukeminier’s book is introduced by Professor Barton Leach, 
who himself needs no further introduction in this country, than that afforded 
by the second of the books here reviewed. The rule against perpetuities 
seems to lend itself to that amusing style of handling a serious and what 
could so easily become a boring subject, that our friends across the 
Atlantic can so readily command, and this latest book is no exception. 
Thus we meet here once again those creatures of Professor Leach’s invention, 
the “unborn widow” and the “precocious toddler,” that have become the 
stock in trade of land law lecturers, and they are here represented pictorially 
by Steinberg sketches reproduced from the New Yorker (see pp. 10, 11 and 
18). The absurdities of the modern rule can be happily treated in this way 
(without concerning ourselves with such monstrosities as the concept “en 
ventro sa frigidaire,’ +) and its complexities thereby made the more intelligible 
to the student. 

The book from Kentucky is written with care and precision, and it 
has also been well documented. In order to establish one point which 
the author wanted to be included in his Bill, he carried out a study of 4,333 
deeds recorded in the public register of one of the counties in the State of 
Kentucky. He has not swamped (as seems, to English readers, to be a feature 
of many American treatises) his text with references to decided cases from 
all the jurisdictions of the U.S, but he is not so parochial as to omit references 
to articles in the leading law reviews, and he also makes considerable use 
of English case-law, although his main object is to make a thorough study 
of the Kentucky decisions. The learned author’s statement of English 
law seems to be free from error, although the allegation that “the case 
authority for any such rule [that trusts may not be rendered indestructible 
for longer than the period allowed by the perpetuity rule] is quite slim” 
(see p. 60, footnote), is perhaps an understatement. Morris and Leach 
(Chapter 12) object to this being called “the rule against inalienability,” 
but they have no doubts as to its existence as a principle of English law. 


1 Bee (1962) 106 S.J. 908. 
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The book may not prove to be of any very great assistance to the 
English lawyer “in action,” partly perhaps because with us, as in Kentucky, 
“it is no longer a matter of professional decency to be fluent in perpetuities ” 
(see p. 69). Nonetheless, the book is of very considerable value as a 
supplement to Morris and Leach in enlivening a student’s interest in the 
practical working of the Rule. Further, it is an excellent example of the 
value of the comparative approach to a problem; it is often very much more 
worth while to compare a doctrine of English law with the developments 
of that same doctrine in other common Jaw systems, than it is to compare 
English principles with those of some totally different legal system, such 
as that of France or Western Germany. If Professor Dukeminier had had no 
other legal systems from which to draw his analogies and to give notice 
of the pitfalls in the path of a legislator, he would probably have had even 
more difficulty than he actually experienced, in producing a satisfactory 
reforming statute. Kentucky has in consequence adopted the “wait and 
see” principle, and has abolished fees simple determinable and possibilities 
of reverter, converting them into conditional fees and rights of entry 
respectively, thereby avoiding the difficulties suggested by Hopper v. Liverpool 
Oorporation (1944) 88 S.J. 218, and Re Cooper’s Conveyance [1956] 1 W.L.R. 
1096. 

In the new edition of Morris and Leach, the learned authors deal fully 
with the recommendations of the Law Reform Committee’s Report, and it is 
noted that the Committee also recommend the adoption of “wait and see”; 
Morris and Leach would like to go a stage further, and combine “wait and 
see” with a discretion in the court to apply cy-prés (at p. 87). The Law 
Reform Committee were afraid of cy-yrés as leading to more litigation, 
but if, as our two learned authors point out (ibid.), the two reforms are 
implemented together, it is only in the comparatively few instances In which 
the result of “waiting” has been to show that the limitation is invalid, 
that there will be any question of recourse to the courts. 

It is in such matters as this that the new edition is most stimulating, 
but in any event it was time a new edition appeared, for in its life of seven 
years the first edition established itself as a “classic” of the very highest 
quality. The learned authors are still of the view that Hopper’s case (supra), 
to the effect that a reversion on a determinable fee is subject to the perpetuity 
rule, was rightly decided (see p. 212). A limitation taking effect on the 
determination of a determinable life interest must be vested (Wainwright 
v. Miller [1897] 2 Ch. 255), but this principle need not, and according to 
our authors does not, apply to a determinable fee, because (unlike a 
limitation dependent on a determinable life interest) the determining event 
may in fact never happen, and so a possibility of reverter must be con- 
tingent and therefore must be subject to the rule. However, this view was 
not accepted in Re Coopers Conveyance (supra) (and see article at (1957) 
21 Cony.(w.s.) 218), and it has for long been the generally accepted view 
that as a fee determinable is something less than the fee simple, the possibility 
of reverter which becomes a reversion on the happening of the determining 
event must be a vested interest and so outside the operation of the 
perpetuity rule? On another matter the learned authors have unhappily, 
it may be thought, been obliged to recant; in view of the observations of 
the judiciary in Re Shaw [1957] 1 W.L.R. 729, and Re Hndacott [1960] 
Ch. 282, the attractive argument to the effect that even if it is correct that 
there can be no trust without a human cestui que trust, “trusts for non- 
charitable purposes should be allowed to take effect as powers,” has had 
to be abandoned (p. 820). 

As in the previous edition, the comparative approach has been followed, 


2.8e0, for example, the note to Challis' Real Property (8rd ed.) at p. 212, 
criticising the decision in Re Hollis’ Hospital and Hague [1899] 2 Ch. 540. 
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and extracts or references from the statutes of several other jurisdictions 
are now reprinted, including (of course) Kentucky, Vermont, and a new Bill 
from Western Australia. 

The text is some twenty pages longer than the first edition, which is 
accounted for by the inclusion of new “illustrations,” which are such a 
pleasant feature of this book, the citation of many new cases, and the 
rewriting of several important passages. The learned authors suggest 
that any reforming statute should include a provision abolishing the 
“rule against accumulations,” or those sections of the Law of Property 
Act, 1925, which owe their origins to the Thellusson Act of 1801. This 
rule, it is argued, serves no useful economic purpose; “accumulation is 
merely saving,” and “no property is withdrawn from commerce.” The 
rule does not apply in Kentucky, and apparently no special difficulties 
have been there experienced (Dukeminier, p. 48); moreover, the Thellusson 
Act has been repealed in many of the jurisdictions of the U.S.A. in which 
it was formerly in force (Morris and Leach, p. 269). Root and branch 
repeal of this special rule was apparently not considered by the Law 
Reform Committee (Report, paras. 54-60), but it is difficult to appreciate why 
the legislature should not be content to leave accumulations to be taken 
care of by the provisions of the “ordinary” perpetuity rule. 

Let us hope that the unlikely soon happens, and that a third edition 
of this excellent and scholarly work will become necessary as a consequence 
of yet one more reforming statute, this time from our own legislature. 


J. FE. GARNER. 


Tar RHODESIA AND NYAasALAND Law JourxNaL. Vol. I, No. 1. 


We received the first and some later numbers of this new venture several 
months ago, and apologise for our dilatoriness in giving the welcome which it 
deserves. It must be unusually dificult to produce a serious legal periodical 
in the conditions prevailing in the Rhodesias, especially in the absence of a 
strong University Law School. However, the advocates practising at the Bar 
in the High Court of Southern Rhodesia are, judging from this number, 
exceptionally well qualified; many of them having been educated in European 
law schools, and from among them the editor has succeeded in getting together 
a team, running to a round dozen in this issue, who have produced a number 
of interesting articles touching upon a wide variety of subjects, including con- 
tract (mistake), tort (quantum of damages in accident cases), evidence, legal 
administration, and procedure. Also, as one would expect, a good deal of 
attention is given to problems arising from the juxtaposition of white immi- 
grants and native Africans, which gives rise to internal conflicts of laws 
problems, of which a good example is provided by the guardianship of children 
after divorce, discussed here by Mr. G. R. J. Hackwill. 

This issue, which runs to 210 pages, consists almost entirely of articles, 
though there are a few pages of case notes. Pride of place among the articles 
undoubtedly goes to Miss Claire Palley’s remarkable survey of mistake in 
contract which is carried through on a comparative basis, and may be recom- 
mended to all students of this difficult subject. In “Discrediting One’s Own 
Witness,” Mr. J. W. Horn discusses a very sensible provision in a recent local 
statute which might with advantage be copied in this country where the 
subject is governed by rules which are both technical and out of date. 
Reference may also be made to a short but useful article on income tax points 
by Mr. B. Goldin, a.c. 

The editor, Mr. R. H. Christie, is an old Cambridge scholar and an English 
barrister: his recent book, Rhodesian Commercial Law, was reviewed in (1968) 
26 M.L.R. 112. . 

C. 
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JupiciaL CONTROL oF THE EUROPEAN COMMUNITIES. By GERHARD 
Bxrsr. [London: Stevens & Sons, Ltd. Library of World 
Affairs, No. 58. 1962. xix and 248 and (bibliography and 
index) 25 pp. £2 12s. 6d. net.] 


Dr. Bese is concerned with the control which the Court of Justice of the 
European Communities exercises over their activities. The Treaty of 
Rome allows any person to appeal to the Court against “a decision 
addressed to him or against a decision which, in the form of a regulation 
or decision addressed to another person, is of direct and specific concern 
to him”: see Article 178 (2). The grounds upon which an appeal may 
be based are stated in Article 178 (1) to be “incompétence, violation des 
formes substantielles, violation du present Traité ou de toute régle de droit 
relative à son application ou détournement de pouvoir.” These, to use the 
author’s classification, are the cases of direct judicial control. They are 
supplemented by the “indirect control” which the Court exercises mainly, 
though not exclusively, under Article 177 of the Treaty of Rome, according 
to which the Court, at the request of a municipal court in a member state, 
may, and sometimes must, pronounce upon questions of construction arising 
under the Treaty or certain acts done by the Community. 

All these instances of the Court’s jurisdiction as well as the corresponding 
cases under the Treaties establishing the European Coal and Steel Community 
and the European Atomic Energy Community are explained and discussed 
by Dr. Bebr with great care, acumen and sympathetic insight. He has 
made use of probably all the material which has become available in the 
short time since the Court’s creation. The reader who wishes to ascertain 
the present state of practice and learning will unquestionably derive sub- 
stantial benefit from this study. 

He would do so to an even greater extent had Dr. Bebr been a little 
less abstract in his exposition. Even on the Continent it has in recent 
years become an elementary proposition that the Jaw is concerned with 
the decision of cases rather than the definition of rules and concepts. 
It follows that the facts of cases and the reasons advanced in the course 
of passing judgment upon them are much more important than the state- 
ment of rules expressed or exemplified by the decision. In this respect 
Continental lawyers have still much to learn from the Anglo-American 
way of legal life. One would have thought that Dr. Bebr, who spent some 
years at Yale, would have been more willing to share the experience so 
gained with his readers. Take, for instance, the case of the grounds of 
illegality which are mentioned in Article 178 (1) and which the semi-official 
translation at present available wrongly translates as incompetence, errors 
of substantial form [sic], infringement of the Treaty or of any legal 
provision relating to its application and abuse of power. (The correct 
translation would be: lack of jurisdiction, violation of substantial procedural 
requirements, violation of the present Treaty or of any rule of law 
concerning its application or abuse of discretion.) Dr. Bebr discusses 
these cases on fifty pages (p. 79 et seg.), but since he does not analyse the 
facts of the decisions or relate the Court’s pronouncements to these facts, he 
does not allow his reader to acquire a “feel” of the Court’s method of 
approach. 

Incidentally, détournement de pouvoir should at last be recognised as 
being practically identical with misuse of discretion, a conception well known 
to, though fortunately seldom resorted to, by English administrative law. 
This is an excellent example of a provision of the Treaty of Rome, which 
lases its terror when explained by the comparative lawyer. 

F. A. Maxs. 
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Tae Worp Court—What it Is and How it Works. By SHABTAI 
Rosenng. [Leyden. A. W. Sythoff; New York: Oceana 
Publications, Inc. 1962. 280 pp. No price stated.] 


Dr. Saastar Rosenne, well known as Legal Advisor of Israel’s Ministry 
of Foreign Affairs and as a prolific writer on public international law, 
is the author of the standard work on The International Court of Justice 
which appeared in 1957. It is an authoritative and wholly academic contri- 
bution to the practice of the Court. The present book may be described 
as a companion volume addressed to a different public. In the learned 
author’s words it “is intended to serve the politician, the diplomat, the 
member of parliament, and the enquiring members of the public at large, 
all who are interested in international affairs and the organs through which 
they are conducted, as a guide and introduction to the main factors 
which make the Court what it is and cause it to work as it does.” This, 
therefore, is a popular book which describes and illustrates, but refrains 
from analysis and speculation. Those to whom it is directed should find 
it interesting and well written. Perhaps it will produce greater sympathy 
with and better understanding of the Court, its decisions, functions and 
difficulties. Its appearance will, therefore, be welcomed by all those lawyers 
to whom the future of the Court is a matter of great concern. 

While, on the whole, the book’s character precludes the discussion of 
controversial matters, the learned author occasionally introduces points 
which are unlikely to meet with general approval. One of them appears 
on p. 112: 


“The International Court is sometimes criticized for its apparent 
inactivity in the course of the written and oral pleadings, but such 
criticism is generally misplaced, and fails to appreciate the delicate 
position of the international judge deciding a dispute between sovereign 
States. The pleading is frequently an act of State, permanently on 
public record, and its representatives may have their own reasons for 
pleading a case in one way or another. Their case stands or falls 
on the ground of their own choice, and it would not be proper for an 
international Court to interfere more than is absolutely necessary for 
the orderly conduct of the trial.” 


This argument is unconvincing. It takes far too limited a view of the 
judicial function. It makes a farce of the oral hearing. It leads to conse- 
quences which cause surprise and probably are not altogether consistent 
with the dignity of the Court. This is, perhaps, most strikingly exemplified 
by the Case of Certain Norwegian Loans (on which see 96 (1959) Recueil 
des Cours, Vol. 1, p. 78, note 2). 

F. A. Mann. 


AN Inrropucrion TO AMERICAN ADMINISTRATIVE Law. Second 
edition. By Brrnarp Scuwartz. [London: Isaac Pitmans. 
1962. xv and 272 pp. 50s. net.] 


Tue first edition of this very useful book was reviewed at (1959) 22 M.L.R. 
852; the second edition, only eleven pages longer and published at the same 
price, incorporates a few additional American decisions for discussion in the 
text, makes a small number of other corrections and addenda, and for the 
rest offers us the same again. Its primacy as an introduction to the subject 
is no longer unchallenged, but it is still the most easily intelligible book of its 
kind for the English reader. 
S. A. pz S° 
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THE INTERNATIONAL Law or THE Sea, Fifth edition. By C. Joun 
CoLrompos. [London: Longmans, Green & Co., Ltd. 1962. 
xix and 807 and (index) 27 pp. 70s. net.] 


Turis leading authority on the subject of the law of the sea has, since its last 
edition, been translated into a further two languages. It is now available in 
eight languages, including the English text, and is a universal authority on the 
subject. It is a well organised, well indexed and thorough account of the sub- 
ject and has the additional merit of indicating the source material which is 
available. 

In order that it retain its authoritative position it is necessary that a book 
of this sort should be regularly revised and kept up to date, but one is apt to 
doubt the necessity of bringing out this edition so close on the heels of the 
previous one. The three years that elapsed in between have seen little that 
has any real significance for this subject. The previous edition took account 
of the 1958 Geneva Conventions and was a most timely edition, but the subse- 
quent Geneva Conference of 1960 proved abortive and this edition has little 
new material to digest. The second part of the book on the law of the sea in 
time of war bears no significant changes and is substantially a page by page 
reproduction of the previous edition. The first part of the book dealing with 
the subject in peacetime has grown by twenty-one pages but in the main this 
is accounted for by minor emendations. Anyone possessing the previous 
edition might regret that the author and publishers have not adopted the 
practice applied to many common law practitioners’ books of publishing 
supplements and thus extending the life of each edition. 

J. A. Awnnews. 


Law AND ORGANISATION iN WoRrLD Soctery. By KENNETH S. CARLS- 
ton. [Urbana: University of Ilinois Press. 1962. xii and 
856 pp. (with bibliography and index). $6.50.] 


Prorgssor Caruston has no patience with any classical positivism which would 
confine the international jurist to the examination of the practice of states. 
He wants the facts, the social, economic and political setting, and the aspira- 
tions of the members of international society. He takes the view that 
nationalisation of foreign assets and the revocation of concession agreements 
is a key problem in the study of how to achieve international harmony, and 
that this problem will throw light upon the fundamental difficulty in inter- 
national society of achieving law and organisation. 

A study of the international commodity problem shows an increasing 
dependence by the large industrial countries upon mineral imports (such as 
the United States upon Canada and South America) and a chronic instability 
in the economy of countries producing minerals and other prime products 
(¢.g., Cuba and sugar) almost entirely at the mercy of constantly fluctuating 
world prices. A study of the social structure of nationalising countries (6.9., 
Mexico, South America, Cuba, Iran and Egypt) reveals that they are often 
“veneer states,” ie, having a surface veneer of development which presents 
to the world the outward aspect of a viable, modern society, but the under- 
lying fact is, however, that such a state typically possesses a populace of which 
as much es 90 per cent. is illiterate and 75 per cent. is engaged in agriculture; 
it may possess a few industrialised cities, but the larger part of its people are 
found in primitive agricultural villages—and a long period of independence as 
a state is not probative of its viability (p. 282). Foreign aid which does not 
touch social and political structures accentuates and worsens social disparities 
and increases the risk of nationalisation. The real answer is to stabilise inter- 
national commodity markets and through properly orientated foreign aid to 
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promote the overall development, along democratic lines, of such veneer states 
(p. 250). 

The basic problem for every jurist is always to appraise the extent to 
which the law is reflecting the moral, social, economic and political aims of 
society, and exhibiting the capacity to assimilate change. As for foreign 
investment difficulties, the law must seek the realisation of shared values—and 
this means getting away from the positivist methodology of mechanically 
applying legal rules. Five suggestions for improving the I.C.J. are put 
forward: (1) the facts should be fully and adequately pleaded and proved; 
(2) the parties should be obliged to develop the factual issues which the court 
believes to be germane to the case; (8) in applying legal rules, and particularly 
in selecting one of two competing legal rules, the court should consider suit- 
ability for promoting the viability of the international order and not simply 
take refuge in the doctrine of stare decisis; (4) greater use should be made of 
the general principles of law recognised by civilised nations; and (5) judictal 
decisions should not rank as “subsidiary” sources of law (pp. 211-221). 
Modest and constructive as these proposals are, they perhaps unfairly suggest 
that the LC.J. has been a mere mechanical legal court, and reveal also an 
ambiguous approach to the doctrine of stare decisis. The unnatural dichotomy 
between public international law and conflict of laws is deplored; and the 
theoretical basis of present-day conflict of law receives a real hammering, 
coupled with an interesting survey of its historical development (pp. 166-208). 
It is a basically inadequate methodology, so the forceful argument runs, simply 
to choose a system of Jaw to resolve a dispute. Law is not territorial. What 
is needed is the choice of an appropriate rule of law. The praetor peregrinus 
fashioned the jus gentium by choosing the most appropriate rule as a means of 
establishing a unified system of justice in a world of diverse societies and 
cultures. “The methodology of private international law is derived from a 
nonempirical metaphysical absolute, that is, some one law among laws in 
conflict ought to apply by the inherent nature, territorial or otherwise, of the 
situation truly conceived. The notion that laws are in conflict, that the law of 
the forum is always in conflict with a foreign law in any situation viewed to 
possess an international character, that in the resulting struggle for primacy 
the law of one of these states must yield in favour of another, is fundamentally 
a false method of categorisation of an international situation for purposes of 
decision” (p. 186). 

Returning to the legality of nationalisation, the cases are examined, 
particularly the Ohorzów Factory case, and the conclusions drawn that 
nationalisation is lawful when accompanied by adequate compensation 
promptly paid, except perhaps in the case of property strongly impressed with 
an international character such as the Suez Canal, but unlawful, whether there 
be compensation or not, when done in violation of a treaty. The generally 
recognised principle of unjust enrichment may be used against the nationalis- 
ing state, which cannot plead its own straightened circumstances. There is 
also said to be “a growing rule that the legality of questioned state action 
may be made to depend upon the issue of whether the state involved is willing 
to submit such a question to judicial determination” (p. 290)—but where is the 
evidence for this proposition? In fact, of course, the political and practical 
realities of disputed nationalisations in recent years have led to global sum 
settlements by governments. 

This book is more in the nature of a collection of discursive thoughtful 
reflections upon the problems of international law in world society than an 
original study into any particular topic. The premiss lies in the essential need 
to reach shared values. The English reader might find he is not so accustomed 
to such a high level of abstraction and to such a tendency to didactic 
classification; but he will surely welcome the opportunity to widen his horizons 


and perspectives. Aro S $ 
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Le STATUT PERSONNEL DES ETRANGERS ENNEMIS ET LA CONVENTION 
DE GENEVE DU 12 AouT 1949 RELATIVE A LA PROTECTION DES 
Crvits. By Roxnanp Sgzecer. [Zofingue: Editions Ringier 
& Co. S.A. 1958. 166 pp.] 


Arant from the ineffectiveness of international law arising from the lack of a 
genuine community of states sharing commonly held beliefs, in many cases it 
is rendered still more impotent by the lack of clear and certain rules which, 
if they existed, could at least, be used as a standard by which to criticise the 
activities of states. Nothing could make this point more clearly than the 
unhappy story of the treatment meted out to enemy aliens from the earliest 
times to our own day. Dr. Seeger, in the style so often found in works on 
international law, traces his subject back to the ancient Greeks when slavery 
and deportation were the order of the day. Magna Carta is hailed as the first 
recognition in municipal law of what the author regards as the ideal solution, 
namely, that the enemy alien should have the choice between returning to his 
home land or remaining in his new residence at liberty. (England may indeed 
pride itself on the adoption of this liberal rule even before 1215; vide 
McKechnie, Magna Carta, second edition, p. 402.) The main theme of the book 
is that by 1914 a customary rule of international law existed forbidding the 
internment en masse of enemy aliens and hence the Allies and Germany in both 
world wars were guilty of breaches of international law in their treatment of 
enemy aliens. This view has been controverted by various writers; e.g., Cohn 
(1940) 4 M.L.R. 200 and quotations cited by Seeger, p. 88. These views are 
dismissed as typical of the habit of Anglo-Saxon writers of making statements 
unsupported by any evidence (p. 88, note 72, and p. 92). Comment on such a 
charge seems unnecessary. What does call for comment is Dr. Seegers 
account of the actions of the German and British authorities at the beginning 
of the 1989 war. Figures are given of persons detained in both countries in 
a way which suggests there was little to choose between the activities of Sir 
John Anderson and his opposite number in Germany. Indeed the Germans 
only interned British subjects as reprisals against the actions of the British 
Government (p. 87). It is admitted that it 1s impossible to give exact figures 
for the Third Reich; a passing reference is made to the internment of Poles 
living in Germany in camps similar to Dachau where they were treated in the 
same way as German detainees. The standard of treatment is not specified 
but we know from p. 28 that in the first war Germany treated its internees 
“moins brutalement” than the United Kingdom or France. No mention is 
made of the 878,980 prisoners in camps for political offences, or of the Polish 
Jews stranded in no-man’s land between Germany and Poland. Surely in the 
long run a disservice is done to international law by such criticisms of a purely 
formal nature which ignore the reality behind the figures. On the one side, a 
“lamentable story of muddle and stupidity” (Lafitte, Internment of Aliens, 
1940), on the other, conduct which “surpassed all imagination in cruelty and 
bestiality” (Roling (1960) Recueil des Cours, Vol 2, p. 890). 

At the same time it ought to be borne in mind that even in peace the 
British executive, for reasons best known to itself, is unwilling to extend to 
resident aliens a degree of judicial protection which is granted in the U.S.A. 
and which therefore it can be assumed does not endanger the public safety. 
(Compare Ev p. Venioof with the Japanese Immigrant Oase, 189 U.S. 86 
(1908).) Reform here is long overdue. 

Dr. Seeger concludes with an examination of the Fourth Geneva Conven- 
tion, of its effect on existing law and suggestions for reform. This is 
undoubtedly a useful guide to an important subject even if at times it displays 
an air of unreality and an unwillingness to recognise that law must change 
with war. 

Pavor Jackson. 
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Tax New Zrarannd ConstiruTion. By K. J. Scorr. [Clarendon 
Press; Oxford University Press. 1962. 188 pp. 25s. net.] 


ly this book the late Professor Scott deals with some of the principles and 
details of the New Zealand Constitution. Of particular interest is the learned 
author’s discussion of the doctrine of sovereignty, the latest contribution to a 
growing body of writing which seems concerned to show that in legal theory, 
as in real life, the truth is never pure and rarely simple. In 1947 the New 
Zealand Parliament passed the Statute of Westminster Act; in the same year 
by an Act of the Imperial Parliament it was given full powers to amend the 
New Zealand Constitution. Can one parliament now bind another as to the 
form and procedure to be followed in passing legislation? Professor Scott 
thinks not but disappointingly he cannot produce any New Zealand authorities 
but has to rely on such old favourites as the British Ooal Oorporation v. The 
King. Legally and logically there seems to the reviewer no distinction between 
the power to redefine “parliament” in all cases, e.g., by the abolition of the 
upper house, as has happened in New Zealand, and redefinition for some 
purposes only, e.g., by the adoption of a special procedure for the passing of 
certain types of bills. In the same chapter Professor Scott deals with such 
other matters as the rigidity of the New Zealand and British Constitutions. 
He makes the interesting point that both are rigid in the sense that they are 
rarely changed, a contrast to the rigid written constitutions of some states 
which change with, to British eyes, frightening ease and regularity. Discussing 
non-legal rules of the constitution the author points out that to call them all 
conventions is too general. Different rules are obeyed for different reasons. 
On this basis a new classification is suggested; conventions, rules of expediency 
and constitutional morality. 

The remainder of the book deals with the Head of State, Cabinet, the 
Public Service, the Courts and Administrative Tribunals. It is, in contrast 
to the first part, written in a variety of styles for a variety of audiences. 
Sometimes the author seems to have lawyers in mind—although the absence 
of an index of cases is evidence against this view—sometimes political 
theorists; sometimes New Zealand readers, sometimes British. From an 
abstract discussion of the general principles of the Constitution the author 
descends to details of the electoral system such as the size of constituencies, 
the deposits required from candidates for election (p. 82 øt seq.). In the 
middle of these details the delicate question of the representation of the 
Maories is raised and quickly dropped. At times, as befits a books which 
“ illustrates aspects of the working constitution of the United Kingdom” the 
author refers specifically to the law and practice of the United Kingdom. In 
dealing, for example, with the New Zealand courts the reader is told that 
appointments to the Supreme Court and the Court of Appeal are not made 
as a reward for political services. “In the United Kingdom it is common to 
make appointments for political services” (p. 156, note 2). The standard 
of justice administered by these political appointees is, by implication, illus- 
trated by a discussion of Nakkuda Ak v. Jayaratne and Hæ p. Parker. After 
criticising the distinction drawn in these cases between “right” and “ privi- 
lege” Professor Scott comments, “One of the citizens concerned was 
presumably (from his name) black-skinned and the other was reputably [sic] 
immoral ” (p. 181). These remarks are in the final chapters of the book which 
deal with the courts and administrative tribunals. Sir Ivor Jennings has 
criticised the view that the judicial function can be as easily spotted as an 
elephant. Professor Scott, however, belongs to the animal spotting school 
although as so often in this field a new explorer means a new description of 
the fabled beast. The judicial function consists of “applying precise law to 
facts” (p. 168). Judges are not influenced “by prevalent extra-legal ideas of 
justice” (p. 158). As to the notion of precise, “If the law to be applied 
is the common law it has probably been rendered quite precise by the prece- 
dents that have accumulated by the second half of the twentieth century. If 
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the law to be applied is statute Jaw or regulation, it is normally precise” 
(p. 159). So much for the definition of “invitee” and “licensee”; so much 
for the Workmen’s Compensation Acts and the Rents Acts. Professor Scott 
is not unaware of modern theories of the judicial function; his method of 
dealing with them is refreshingly novel. “Til about the middle of the 
nineteenth century the judicial function was often a discretionary function. 
Unfortunately the conception of the nature of the judicial function that 
ceased to be appropriate about a hundred years ago is still current” (p. 159). 
Other aspects of administrative law in New Zealand are dealt with elsewhere 
in the book. A brief section on delegated legislation is to be found between 
pp. 89 and 92, and on remedies against the executive between pp. 158 and 154. 
Both subjects are dealt with in the abbreviated form which shortage of space 
obviously demanded. Por Jacxson. 


Soviet ÅDMINISTRATIVE Lecariry: The Role of the Attorney- 
General’s Office. By GLENN C. Moraan. [California: Stanford 
University Press; London: Oxford University Press. 1962. 
xi and 266 and (bibliography and index) 15 pp. 48s. net.] 


Tus interesting volume is based upon the doctoral dissertation of the author, 
an Assistant Professor of Political Science at San Jose State College. With 
great industry he has worked his way through a mass of material upon the 
history and functions of what he terms the Soviet Attorney-General’s office 
and its various branches, and he has produced an absorbing and well written 
study. The use of the term “Attorney-General” is preferred here to the 
other possible translations of the Russian word involved (such as “public 
prosecutor”), because such descriptions really only refer to a part of the 
official’s functions. In brief it can be stated that the Russian Attorney- 
General’s office, which is itself an organ of the Executive, has a general 
supervisory function, and it may attack, and prosecute where it thinks fit, the 
validity of certain executive acts. Created in the early eighteenth century, and 
used as an instrument of autocratic rule in Tsarist Russia, the office was 
revived in 1922. The reader may be somewhat shocked to see the possible 
parallel drawn by the author between this institution and that of the Scandi- 
navian Ombudsman, who is also described as an “appointed official.” 
Fortunately for the peace of mind of many, including perhaps Sir John 
Whystt, the author admits the difference between a democratic and a non- 
democratic system (in the sense in which we use these terms), and between an 
officer responsible to Parliament rather than to the Government! 

However fascinating it cannot be pretended that this is other than a 
depressing book for readers who believe in the ‘Rule of Law. The title might 
suggest that it deals with Soviet Administrative Law. In a sense so it does, 
but how different this is from our own notions of administrative law. The 
ordinary citizen has no right to challenge administrative acts. Furthermore, 
even the Attorney-General cannot challenge the activities of higher Party and 
Government organs. The more the reader studies the details of the juris- 
diction and methods of the Attorney-General’s office, the clearer it becomes 
that, despite occasional gestures towards the protection of individual liberty, 
it is nevertheless mainly an instrument for reinforcing the power of the 
superior Soviet organs of Government, and for keeping a tight rein upon 
lesser officials. The people themselves are hardly considered, and in this one 
hopes that the last vestige of a parallel with the Ombudsman disappears. The 
U.S.S.R. remains controlled by a tight fist. Even the courts are dominated 
by the Party (so that anything resembling our own administrative law, 
however defective this may be in points of detail, would be impossible in 
practice). Dr. Morgan has told his tale efficiently, and he confirms our 


spspicions. D. C. M. Yarnrey. 
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THe Yucostav Law on GENERAL ADMINISTRATIVE PROCEDURE. 
Translated by Lronrpas Pitamic, LL.D. Introduction by Lano 
Vavretic, Professor of Law, University of Ljubljana. [Bel- 
grade Institute of Comparative Law. 1961. 157 pp.] 


To bridge the gulf that divides the English-speaking public lawyer from his 
Continental counterpart is an extraordinarily difficult undertaking. Perhaps 
the only efficacious method of translating differing legal concepts and differing 
ways of thought into a mutually intelligible idiom is through the medium of 
specific questions and answers in relation to concrete, everyday problems. 
Reading through the text of the Yugoslav Law on General Administrative 
Procedure in the light of Professor Vavpetic’s introductory essay one asks 
oneself how Major Buxton would have fared in Sarajevo, how public contracts 
are placed in Belgrade, what licences are needed and by whom in Zagreb. 
The answers do not emerge from this booklet. But one is told something of 
the administrative structure and the administrative process, and it appears that 
Yugoslavia relies mainly on ordinary administrative authorities to make 
decisions which may be entrusted to special tribunals, administrative agencies 
or administrative courts elsewhere. Judicial review is exercised by the 
ordinary courts, but it is presumably less important in practice than the 
administrative hierarchy of appeal. 

The Law on General Administrative Procedure governs the conduct of the 
administrative process in relation to non-legislative decisions affecting the 
rights and interests of individuals and other public bodies except where special 
procedures have been prescribed for particular flelds of activity. It is lengthy 
and detailed, and in its solicitude for setting legal limits to administrative 
discretion it reminds one that the “free world” does not enjoy a monopoly 
of estimable intentions. Few of its provisions would cause a member of the 
Council on Tribunals to bat an eyelid. How it really works and to what areas 
it extends are questions that must be put to those rare birds who are fully 
familiar both with the Yugoslav system and with a common-law system. 
However, it is useful to have the law itself available in an English translation. 


S. A. pe SMITH. 


PROFESSIONAL SECRECY AND THE JOURNALIST. [Zurich: Inter- 
national Press Institute. I.P.I. Survey No. 6. 1962. 287 pp. 
10 Swiss Frs.] 


Tue surveys of the International Press Institute deserve to be better known 
among lawyers. Survey No. 6 is a characteristically first-class plece of work 
by this organisation of 1,400 newspapers in forty-eight countries, and, 
published in May 1962, has now become especially significant in the light of 
the Vassall affair. It examines the laws of some twenty-odd countries on the 
extent to which a journalist is entitled to refuse to disclose the sources of his 
information: Austria alone gives a journalist a virtually complete legal right 
to protection of confidences. The survey then systematically compiles the 
views of journalists on what legal protection there ought to be: these are 
derived from a questionnaire answered by 128 journalists in twenty-four 
countries. Only 48 per cent. thought that the journalist’s right to keep his 
sources secret should apply always, and under all circumstances, and only 
26 per cent. thought that the privilege should be claimed where a court deems 
it necessary for the administration of justice or maintenance of security in a 
case of treason. Rather less than two-thirds thought that the right of secrecy, 
even with the exceptions set out above, should be recognised by law in their 
own countries. 

The account of English practice rightly praises the way in which our 
judges have used their discretion not to press the journalist for disclosure 
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unless justice demanded it. Surprisingly, the weakest link in our law in this 
field, and the one which exposes our journalists to the greatest risk, the 
Official Secrets Acts, is not discussed at all, whereas the parallel provisions 
on Australia are examined in the section devoted to that country. 

The thoroughness, depth and objectivity of the Survey are in striking 
contrast with the comments of most of the British Press on the cases of 
Clough and Mulholland. 

Harry STREET. 


CORRESPONDENCE 
Tue EDITOR, 
The Modern Law Review. 
Sir, 


As the mover of the original motion in the London County Council calling 
for legislation to make incitement to violence by the advocacy of racial 
discrimination and hatred an offence (although not responsible for the final 
wording, which was arrived at by amendment) may I be permitted to comment 
on the letter in your January issue (26 M.L.R. 119) from Mr. E. B. Simmons. 

My first comment is that Mr. Simmons fails to distinguish between the 
resolution of a deliberative body and legislation. Of course it would be 
necessary in a Bill to define certain key words, but one would hardly expect 
to find the definitions in a resolution calling for legislation. 

Nor is definition of “race” as difficult in this context as Mr. Simmons 
suggests. He raises questions about the position of Jews (who are after all 
only one of the groups affected) and asks “what is the position of ex-Jews 
who have become adherents of another religion?” This is to misconceive the 
problem. We are not proposing legislation to deal with individual cases, like 
the Nazi Nuremberg laws or current South African legislation; we are seeking 
to deal with people who incite to violence against a group which they refer to 
as “the Jews”— or more probably “the Yids.” It appears to me that all 
that is required by way of definition for this purpose is a provision to secure 
that the term “race” or “racial” shall be taken to include the group of 
persons generally known as “Jews” or “Jewish.” Since the problem to be 
dealt with is incitement against a group and not against individuals (except 
as members of the group) it is quite unnecessary to lay down exactly which 
individuals constitute the group. 

Similarly it is rather beside the point to demonstrate, as Mr. Simmons 
does, that “discrimination” is a common and, in certain respects, perfectly 
respectable phenomenon. All we are seeking to prevent is incitement to 
violence by means of appeals for discrimination. Mr. Simmons himself has 
made it abundantly clear that the meaning of that word is well understood. 

Mr. Simmons is quite wrong in assuming that the resolution was intended 
to go further and to call for legislation against any publication advocating 
racial discrimination. It was made abundantly clear in the debate that we 
were not alming at the propagation of views, however distasteful, but at the 
use of these views as a vehicle for incitement to violence. 

Finally, to the suggestion that no alteration in the law is needed. I can 
only say that the failure of the authorities to proceed in many cases of gross 
incitement and the result of the only prosecution undertaken only allow of two 
possible conclusions—either that the authorities are tolerant of this conduct 
or that the law does not permit of effective action. We preferred the latter 
hypothesis. 


8 Dr. Johnson’s Buildings, 
* Temple, E.C.4. 


Asptzy BRAMALL. 
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COMPENSATION OF THE INNOCENT 


THE growth of police forces and the steady rise in the importance 
of police action in respect of the detection of crimes and the 
capture and prosecution of offenders: have made less significant 
the role of private individuals in such matters. Participation by 
private persons in the administration and enforcement of the 
criminal law, however, has left its mark upon the civil as well 
as the criminal law, in the form of remedies for the abuse of 
certain powers. The problem in connection with those remedies 
has been that of balancing one purpose to be served by the law 
against another. On the one hand it was, and still is, necessary 
to protect the innocent from wrongful arrest or process. On the 
other hand it was, and possibly still is, imperative, despite the 
attenuation of the importance of the role of private individuals, 
not to impede efforts to bring undoubted criminals to justice, 
by arresting, prosecuting, and convicting them.? Various factors 
are relevant to the determination of this problem. 


1. MALICE 


I have elsewhere discussed at length the meanings attributed by 
the law to this expression and the problems its ambiguity and 
vagueness have engendered.® In the present context it is only 
relevant to discuss how far malice, in the sense of spite, ill-will 
or improper motive, is essential in the formulation of the conditions 
of liability for false imprisonment, malicious prosecution, or some 
other tortious wrongdoing connected with the criminal process. 


1 Bee the recent case of Marrinan v. Vibart [1962] 1 All E.R. 860; [1962] 
8 All E.R. 880 (discussed below), for an attempt to widen the scope of 
sach remedies. 

2 Cf. the remarks of Lord Devlin in Glinski v. MoIver [1962] 1 All E.R. 696 
at p. 721 as to the situation 150 years ago. 

8 Fridman, ‘‘ Malice in the Law of Torts'’ (1958) 21 M.L.R. 484. p 
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(a) False Imprisonment or Arrest 


The cases on false imprisonment do not in express terms suggest 
that malice is relevant to liability. Everything would seem to 
turn upon whether the arrester had reasonable cause for effecting 
the arrest. In 1888, in the case of Allen v. Wright,* it was stated 
that the two questions to be asked in a case of false imprisonment 
brought against a private individual were: first, whether a felony 
had been committed, and secondly, whether any reasonable person, 
acting without passion or prejudice, would have fairly suspected 
the plaintiff of being the person who committed the felony con- 
cerned. This formulation of the law indicates that the test is an 
objective one, based upon the conduct of a reasonable man in 
the situation of the defendant, and not of a man moved by 
malicious feelings towards the plaintiff. A century later, in 
McArdle v. Egan,” Lord Wright was discussing whether a police- 
man who arrested a man for committing a particular crime would 
be able successfully to plead that he had reasonable cause for 
such arrest if he could prove that he relied upon the previous 
guilt of the person arrested of crimes similar to the one in respect 
of which the false arrest was made. The defensive effect of 
such reliance was very much doubted by the learned judge. 
Indeed it could be argued that to charge a man with a crime 
because he had previously committed similar crimes might be 
very good evidence of a lack of reasonable cause for an arrest. 
Admittedly, it is not necessary, in order to defend an action for 
false arrest, to prove that the arrester had proof of the guilt 
of the person arrested, merely that there were reasonable grounds 
for suspecting his guilt °; admittedly, too, evidence of previous 
convictions for the same offence, while possibly not admissible to 
prove guilt of the particular offence concerned, might be relevant 
to a decision whether to arrest the man with such previous con- 
victions. Nonetheless, to arrest a man on such grounds might 
show that the arrest was made, for example, out of preconceived 
dislike of the man because of his previous convictions, and not 
out of a genuine belief in his guilt of the crime charged, or, 
again for example, because to suspect such a man of the crime 
was an easy and tempting line of action in the absence of any 
other indications as to the real criminal.” In the one instance 


4 (1888) 8 O. & P. 522. 

5 (1988) 150 L.T. 412 at p. 418. 

6 Beckwith v. Philby (1827) 6 B. & O. 685. In respect of breaches of the 
Peace, eae at v. Simpson (1835) 1 O.M. & R. 757; R. v. Light (1857) 


1 This, however, should not be over-emphasised, because, in many cases, the 
police might well arrest a man on the strength of his previous convictions, 
which lead them to suspect his guilt of the crime, and then utilise the 
opportunity of the arrest to discover further evidence supporting their 

* suspicions, The evidence of previous convictions as a consideration in the 
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malice may be present, in the other there need be no malice: 
but in both instances it could be said that reasonable cause for 
the arrest was lacking. Thus, it is possible that, without malice, 
an arrest could be made in circumstances not justifying such 
arrest because of the absence of reasonable grounds for believing 
the person arrested to have committed the crime in question. 
In other words, it might be confusing, and not helpful, to require 
proof of malice, as well as lack of reasonable grounds for making 
an arrest, before giving a remedy to a person falsely arrested. 
The purpose of the law in giving such a remedy is not to compen- 
sate an injured plaintiff for a wrong done to him by someone 
acting expressly for the purpose of causing him injury, but to 
compensate him for damage suffered as a result of conduct which 
was unjustifiable in the light of the facts known to the defendant 
at the time he acted. Even a genuine mistake, if it is the result 
of hasty, ill-considered conduct, will ground liability for false 
imprisonment. Only a mistake which is reasonable will excuse 
the defendant. 
(b) Malicious Prosecution 


In relation to malicious prosecution malice is of greater importance. 
It is clear law that, for him to succeed, the plaintiff must prove 
that the prosecution was launched out of malice. As long ago 
as 1786, in the great case of Johnstone v. Sutton,® Lords Mans- 
field and Loughborough held that the existence of malice could 
not be inferred merely from a lack of reasonable and probable 
cause for the prosecution. The presence of malice is a separate 
question, which must be distinctly proved by the plaintiff. 
Admittedly, lack of reasonable and probable cause for the prose- 
cution may indicate that the prosecutor acted out of malice. On 
the other hand, there may be a lack of reasonable and probable 
cause for the prosecution, but the prosecution may have been 
brought in the honest, though mistaken, belief that the charge 
should be made. In such event, malice will be negated and there 
will be no liability, in spite of the absence of reasonable and probable 
cause. In Brown v. Hawkes ° Cave J. said that he was not prepared 
to assent to the proposition that, where there was a want of reason- 
able and probable cause, the jury could always find malice, no 
matter what the circumstances were. On the contrary, where 
@ prosecutor honestly believed in the guilt of the person he 
accused, he should not be mulcted in damages for acting on that 
belief except on clear proof, or at all events reasonable suspicion, 
of the existence of some other motive than a desire to bring 
to justice a person whom he honestly believed to be guilty. 
determination of guilt is relevant to the trial, not to the institution of pro- 
ceedings. [I am indebted to Dr. Glanville Willams, on this as on other 
matters, for his very helpful comments and criticisms. ] 


8 (1786) 1 T.R. 498 at p. 646. 
9 [1891] 2 Q.B. 718 at p. 728. 
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A suggestion of such other motive was made in the recent 
case of Abbott v. Refuge Assurance Co., Ltd.1° There the defen- 
dants had prosecuted the plaintiff for forgery, false pretences and 
conspiracy, arising out of a fraudulent claim to the surrender 
value of an imsurance policy. The defendants, wishing to sue 
the plaintiff for the return of the money of which they had 
been defrauded, acted upon the rule in Smith v. Selwyn (by 
which there is a duty to prosecute for a felony before civil pro- 
ceedings may be brought where the facts show that a felony 
has been committed), and prosecuted the plaintiff, unsuccessfully. 
It was argued that, since the real motive of the defendants was 
to recover their money, and not to bring a criminal to justice, 
they were guilty of malice. This was rejected by the Court of 
Appeal. A person in such a situation who institutes a prosecution, 
said Upjohn L.J.,%? “is not acting maliciously, he is not acting 
from an indirect or improper motive, he is acting because the 
law of England compels him so to act before he can pursue his 
own remedy at law.” 

The underlying idea behind the suggestion that malice was 
present in this case would appear to be that, in prosecuting the 
plaintiff, with the ultimate intention of suing for the return of 
the money, the defendants were making an improper or unfair 
use of the charges they alleged against him. For example, in 
Turner v. Ambler 18 the plaintiff alleged that the defendant, his 
landlord, had prosecuted him for removing and selling some of 
the landlord’s fixtures because he wanted to get rid of him as 
a tenant. This the jury found was the case and did amount 
to malice. Lord Denman,“ approving, or at any rate not dis- 
puting the jury’s decision on this aspect of the case, said that 
unfair use made of a charge may prove malice. Hence the 
suggestion in the recent case of Glinski v. McIver ® that the 
prosecution of the plaintiff for one crime because he had given 
evidence on behalf of another criminal in another trial, with the 
result that the criminal then charged had been acquitted (to the 
annoyance and chagrin of the police), was malicious, because 
it was intended to punish the plaintiff for his recalcitrance, and 
was not a genuine attempt to bring to justice a person believed 
to have committed the crime in question. The House of Lords 
did not have to deal with this point, since the real issue in 
the case was whether reasonable and probable cause for the 
prosecution had been shown. It would appear to be deducible from 
what was said, however, that, had lack of reasonable and probable 


10 [1962] 1 Q.B. 482. 
11 [1914] 8 K.B. 98. 


12 [1962] 1 Q.B. 489 at p. 462. 
13 (184 i Q.B. 252. 
14 Thid. a 


281. 
15 “T1962]) An E.R. 606, 
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cause been shown, it might seriously have been argued that the 
reaction of the police to the plaintiff’s giving of testimony in the 
other case, which was proved by evidence of a certain conversation 
with the defendant, substantiated an allegation of malice against 
the defendant.?¢ 


(c) Distinction between the Two Kinds of Action 


The contrast between false imprisonment and malicious prosecu- 
tion, from the point of view of the relevance of the motive of the 
defendant in perpetrating the act alleged to have been wrongful 
and unjustified, is striking. The tort of false imprisonment is 
committed merely by an unauthorised handling of the plaintiff, 
i.e., a handling which cannot at the time or afterwards be justified 
by proof of a valid legal reason for the arrest. The defendant’s 
purpose in making the arrest is irrelevant, except in so far as it 
goes to substantiate or disavow such a legal reason. ‘The tort 
of malicious prosecution, on the other hand, is not committed 
where there is a lack of legal reason for bringing the prosecution. 
It requires also that the purpose behind the prosecution should 
be bad, i.e., personal and not for the public benefit; spiteful and 
not punitive. 

Perhaps the reason for this difference in the attitude of the 
law may owe something to the different origins of these two 
forms of liability, as well as to the purpose served by the law 
in creating such liability. Thus, false imprisonment is an offshoot 
of trespass, which involved, and still basically depends upon, the 
direct application of unjustified force by one person to another, 
irrespective of the reason for the application of the force. Only 
from the standpoint of justification would the motive of the person 
applying the force be material to the question of his liability. 
Malicious prosecution, however, came from the medieval version 
of conspiracy, a form of wrongdoing which has undergone con- 
siderable development since the days of the Star Chamber, which 
originally took cognisance of, and punished, this offence. In 
such a context, the motives of alleged wrongdoers were always 
important, as showing that they had acted tortiously, since a 
mere combination, or commencement of the judicial process, would 
not have been wrong unless undertaken for a reason considered 
bad in law. Furthermore, the tort of false imprisonment operates 
to restrain individuals from taking the law into their own hands, 
and committing violence (whether merely in the technical sense 
or in a real, damaging way) against others. By contrast, the tort of 
malicious prosecution has as its aim the prevention or restraint of 
improper legal proceedings. A further, and collateral, consideration 
is that in cases of arrest the act complained of is immediate as 


16 Ibid. at p. 709, pet Lord Radcliffe; p. 714, per Lord Denning; and p. 784, 
per Lord Devlin 
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between the plaintiff and the wrongdoer.’* The directness of 
the trespass may be contrasted with the indirectness of the institu- 
tion and pursuit of criminal proceedings by way of complaint to 
magistrates or preferment of a bill of indictment. False arrest 
occurs through a wrongful use of one’s own physical powers: 
malicious prosecution occurs as a result of the abuse of the 
minds of those charged with the administration of criminal justice. 
With the former there is mistaken or misguided physical action: 
the latter savours of deceit and distortion of the truth. False 
imprisonment suggests lack of control: malicious prosecution, 
malignity. 
(d) Untrue Statements 


Cases of false statements in court or to persons or bodies 
making prejudicial inquiries resemble cases of malicious prosecu- 
tion in that the conduct of the person causing the prosecution or 
conviction of another involves deception and spite rather than 
overzealous, hasty, ill-considered action. Perjury (where the state- 
ment is made to a tribunal or in situations in which the making 
of a false statement amounts to perjury), or the making of a state- 
ment which is not perjury only because the tribunal or person 
to whom the statement is made does not come within the scope 
of the Perjury Act, suggests deliberate, malignant, designful con- 
duct, the purpose of which is to cause trouble to somebody. The 
perjury or untrue statement may be defamatory, either in that 
it reflects upon the character of the person who is the subject 
of the inquiry or investigation or in that it invites the conclusion 
that the person in question has committed the crime or wrongful 
act that is involved. In either event malice towards the person 
about whom the statement was made will probably exist. However, 
so far as the creation of liability for such statements is concerned, 
the governing considerations are far removed from the question 
of malice.18 


2. REASONABLE AND PROBABLE CAUSE 


The importance of reasonable and probable cause to false imprison- 
ment and malicious prosecution is well known but the meaning 
of this expression is far from clear. It is perhaps because of its 
vagueness and flexibility that very early on it was suggested, 
ih a case of malicious prosecution, that the question of reasonable 
and proper cause, though one of fact, was peculiarly one for the 
judge to determine, and not the jury. In Pain v. Rochester 1° 
17 But note malicious arrest, which resembles malicious prosecution in that 
the wrongful act is committed by the defendant, the actual conduct being 
that of a judge or magistrate: Churchill v. Siggers (1854) 3 E. & B. 929. 
Malicious arrest is perhaps an outmoded action: Salmond, Torts, 12th ed., 
p. 689, note 84. 
18 See below. 
19 (1599) Cro.Eliz. 871; see also Cows v. Wirrall, Cro.Jac. 198. 
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in 1599, the propensity of the ‘‘ lay gents ” to find verdicts for 
plaintiffs in such actions, where a judge might have considered 
an action ill founded, since based simply on the fact that the 
plaintiff, having been prosecuted by the defendant, had been 
acquitted, was considered a sufficient justification for taking this 
matter out of their control and placing it in the more responsible 
hands of the court. This was disputed, however, for some time 
later: and it was not until 1841, so far as malicious prosecution 
was concerned, and 1861, so far as false imprisonment was con- 
cerned, that any doubts were laid to rest.2° Panton v. Williams ™ 
and Hailes v. Marks ?? were recognised as authority for the propo- 
sition that, in respect of both kinds of liability, the function of the 
judge was to decide the issue of the existence of reasonable and 
probable cause. The House of Lords made this clear in Lister v. 
Perryman.” Thus, what is a question of fact has been removed from 
the jury, an unusual approach for English law. The reason indicated 
above for this doctrine may well have been valid at a time when 
juries were less intelligent and perhaps more inclined to favour 
plaintiffs in such actions from a sense of fellow-feeling with some- 
one unjustly arrested or accused. It is questionable whether, at 
the present time, juries would be so easily convinced that an 
imprisonment or prosecution was wrongful and unjustified merely 
because the victim was afterwards found not guilty of the crime.* 
However, it is now too late to reverse the attitude adopted by 
the courts: and it must be accepted as settled that the only 
function of the jury in respect of reasonable and probable cause is 
to make a decision on any dispute of fact which affects the question 
whether there was reasonable and probable cause for the arrest 
or the prosecution, the latter question being decided by the judge. 

What this means is that, before the case can be left to a jury, 
or before it becomes necessary to consider the effect of a jury’s 
verdict, there must be some difference between the parties as to 
the grounds upon which the arrest or the prosecution was made 
or brought. For example, in Venafra v. Johnson ?5 the question 
was whether the defendant believed that menaces had been made 
against him by the plaintiff: in Hinton v. Heather ** the question 
was whether the defendant knew that he was in the wrong at the 
time the plaintiff assaulted him: in Haddrick v. Heslop *" it was 


20 In Davis v. Hardy (1827) 6 B. & O. 225 it was held that a judge may 
nonsuit a plaintiff if the evidence shows reasonable and probable cause and 
has not been contradicted by the plaintiff. 

21 (1841) 2 Q.B. 169. 

22 (1861) 7 H. & N. 56. 

28 (1870) L.R. 4 H.L. 521, 

24 In the recent ‘‘ kiss in the car” case, it took two trials before a jury brought 
in a verdict for the plaintiffs who had been acquitted of certain charges. 

25 (1888) 10 Bing. 801. 

26 (1845) 14 M. & W. 181. 

27 (1844) 12 Q.B. 267. d 


488 THE MODERN LAW REVIEW Vor. 26 


whether the defendant believed that the charge he had brought 
against the plaintiff was justified. Hence in Glinski v. McIver * 
the House of Lords held that the question whether the defendant, 
a police officer, honestly believed at the relevant date that the 
plaintiff was guilty of the offence of conspiracy to defraud should 
not have been left to the jury, because there was no evidence 
on which there could have been based a finding that the police 
officer did not honestly believe his case. 

If there is no dispute as to the facts, or the dispute has been 
determined by the jury, it is for the judge to determine whether, 
on the facts so determined, reasonable and probable cause for the 
arrest or the prosecution existed.?® This, though apparently in 
essence a question of fact, does raise some problems of law. Thus, 
one point for the judge to consider is whether the evidence is 
capable of supporting a finding that reasonable and probable 
cause was absent. Another is the standard by which absence of 
reasonable and probable cause is to be tested. Both these questions 
involve the determination of what is meant in law by absence of 
reasonable and probable cause. 

The classical definition by Hawkins J. in Hicks v. Faulkner,” 
involving an honest belief of the guilt of the accused,* which was 
approved by Lord Atkin in Herniman v. Smith ® was subjected 
to searching criticism by Lord Denning in Glinski v. McIver. 
Nonetheless, it is not without value and relevance. It can be 
used as the starting-point for any modern discussion of the 
meaning of reasonable and probable cause. Thus, later cases have 
considered the relevance of the prosecutor’s honesty, his belief, 
and the question of the plaintiff’s guilt. It was pointed out by 
Lord Denning in Glinski v. McIver ** that the use of this expression 
to describe the nature of the prosecutor’s belief may be misleading. 
“ It suggests that, in order to have reasonable and probable 
cause, a man who brings a prosecution must bring to bear a fair 
and open mind before he makes the charge.” Yet it is clear 
that malice is a distinct question, to be decided over and above 
the presence or absence of reasonable and probable cause. It was 


28 [1062] 1 All H.R. 696. 

20 Bee Huntley v. Simpson (1857) 2 H. & N. 600 at p. 604, per Channell B. 
As to the settlement of a dispute over facts by the jury see Herniman v. 
Smith [1988] A.C. 804 at p. 817, per Lord Atkin. 

30 (1878) 8 Q.B.D. 167 at pp. 171-172. 

81 In Broad v. Ham (1839) 5 Bing.N.C. 723 at p. 725, Tindall O.J. said: 
“In order to justify a defendant there must be a reasonable cause—such 
as would operate on the mind of a discreet man: there must also be a 
probable cause—such ss would operate on the mind of a reasonable man; 
at all events such as would operate on the mind of the party making the 
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held in Tempest v. Snowden ** that honest belief is not always 
relevant to reasonable and probable cause, though it may well 
be to the question of malice. Denning L.J. said in that case **: 
** Apart from exceptional cases, once the facts as known to the 
prosecutor are ascertained, the state of his belief goes only to 
malice, not to reasonable and probable cause.” In the old case 
of Johnstone v. Sutton,” as already stated, it was held that malice 
and lack of reasonable and probable cause are very different 
matters: proof of one does not mean that the other must be 
inferred though the facts may show that such an inference can 
be made. The honesty of a prosecutor’s action in bringing the 
prosecution will therefore not prove or disprove that he had 
reasonable and probable cause. The point here is that whether 
there was reasonable and probable cause for the prosecution must 
be determined objectively, on the evidence before the court, not 
subjectively, looking at the situation as it appeared to the eyes 
of the prosecutor at the time of the prosecution.*® On the other 
hand, as Denning L.J. said in Leibo v. Buckman, Ltd.,®° though 
the test is objective, if objectively there is reasonable and probable 
cause, then the test may become subjective if the prosecutor 
Knew that the prosecution was groundless and it was in fact 
groundless. In other words, unless the state of the prosecutor’s 
mind at the time of the prosecution was such as to permit the 
court to infer that he knew that reasonable and probable cause 
was lacking, the court must determine the issue of reasonable 
and probable cause in the light of such facts as objectively existed, 
and the way such facts would be interpreted by the ordinary 
reasonable man, without any special knowledge of the plaintiff's 
guilt or innocence. 

What the prosecutor believed raises the issue of the facts upon 
which he is entitled to base his belief. ‘‘ Honest belief in guilt is 
no justification for a prosecution if there is nothing to found it on. 
His belief may be based on the most flimsy and inadequate grounds, 
which would not stand examination for a moment in a court of law. 
In that case he would have no reasonable and probable cause for the 
prosecution. He may think he has probable cause, but that is not 
sufficient. He must have probable cause in fact.” The above 
sentences are quoted from the speech of Lord Denning in Glinski v. 
Mclver.*° They show that it is necessary for the belief of the 
prosecutor, referred to by Hawkins J., to be the result of some 
investigation or knowledge which justifies a prosecution. In this 
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connection there are a number of recent cases which raise the 
question whether reliance upon legal advice of some kind or another, 
given on the basis of certain factual information supplied to the 
adviser by the prosecutor, will suffice to substantiate the allegation 
that the belief of the prosecutor protects him from a suit for 
malicious prosecution. 

In Abbott v. Refuge Assurance Co., Ltd.“ (to which reference 
has been made earlier) the circumstances of the alleged fraud involv- 
ing the plaintiff were placed by the insurance company before the 
Director of Public Prosecutions and the police, both of whom 
decided not to prosecute. The senior legal adviser of the insurance 
company prepared a memorandum in which he advised against 
prosecuting the plaintiff. But counsel, before whom the information 
and documents relating to the fraud by the plaintiff’s secretary were 
laid, advised that the plaintiff, as well as his secretary, should be 
prosecuted. The memorandum by the insurance company’s legal 
adviser had not been put before counsel, but a statement which 
tended to incriminate the plaintiff was before him. As a result, 
although the general manager and managing director of the insur- 
ance company both knew that the plaintiff denied all charges against 
him, they preferred charges against the plaintiff. At the trial, 
counsel for the plaintiff submitted that there was no case for him to 
answer. This submission was opposed by the prosecution, whose 
opposition was successful. The plaintiff was convicted, but the 
Court of Criminal Appeal held that the case against the plaintiff 
should never have been left to the jury, and therefore quashed the 
conviction. The plaintiff, who had suffered four months’ imprison- 
ment while awaiting the result of his appeal, thereupon sued the 
insurance company for malicious prosecution. It was held by a 
majority of the Court of Appeal that the plaintiff had not discharged 
the onus on him of proving that there was no reasonable and 
probable cause for the prosecution. 

An important factor in the arrival by the majority of the court 
at this conclusion was the reliance by the insurance company upon 
the opinion of experienced counsel. Ormerod L.J.‘** pointed out 
that it may be that there is a number of cases where the opinion of 
counsel is conclusive, but each case must be considered on its own 
facts. The view of counsel who is not experienced in work of the 
kind involved would not be of any great value to persons seeking 
his advice; neither would that advice be of any great value, how- 
ever experienced the counsel, if the whole of the facts were not put 
before him. As was held in the old case of Hewlett v. Cruchley,* 
it is no answer to an action for malicious prosecution that the 
prosecutor acted on counsel’s opinion, if the statement of facts on 
which the opinion was based was incorrect, or the opinion was 
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ill founded. In a later case, Ravenga v. Mackintosh * (in an action 
for malicious arrest) it was held that it would be a good defence to 
prove that the defendant acted upon the opinion of a competent 
legal adviser, and believed he had cause for the arrest: and the 
same would seem to apply to malicious prosecution. However, it 
was made clear in that case that, if there was evidence of some 
improper motive, the question would arise for the jury’s considera- 
tion whether the opinion of the legal adviser was the cause of the 
arrest or of the prosecution. This was amplified in Bradshaw v. 
Waterlow & Sons, Ltd., where it was held that the defendant must 
take reasonable care to inform himself of the facts before prose- 
cuting. There must be evidence of lack of proper inquiries before 
the jury can be left to decide the issue between the parties. The 
evidence must be of an absence of belief in the charge. Hence, 
where the Attorney-General has good grounds for a prosecution, and 
there is no evidence that the facts were unfairly put to him, there 
is no absence of reasonable and probable cause for the prosecution. 
In Abbott’s case,*® Upjohn L.J. stated that the following proposi- 
tions were clear: the reasonable man would take reasonable steps, 
personally or by his advisers, to inform himself of the true state of 
the case, he or his advisers would finally consider the matter on 
admissible evidence only, and in all but the plainest cases he would 
lay the facts fully and fairly before counsel of standing and experi- 
ence in the relevant branch of the law and receive the advice that a 
prosecution is justified. In addition, the defendant must bona fide 
accept and act on the advice (the subjective aspect of an otherwise 
objective test, as was indicated above). The effect of reliance on 
counsel’s advice varied with the case and the counsel. ‘* A bold 
counsel might advise a prosecution; a more cautious one might take 
a contrary view; a third might advise making further inquiries 
before deciding on a prosecution. Again counsel might have to 
advise on a difficult question of law; it would be hard if a prosecutor 
acting on his advice was held to have acted without reasonable and 
probable cause because after much conflict of judicial opinion the 
advice of counsel is held to be wrong. Then there may be cases 
where a wise solicitor would take a second opinion and so on.” ¢? 
The facts of the Abbott case were such as to prove that the insurance 
company was justified in acting upon the advice of the counsel 
concerned. 

The dissent of Davies L.J. on this aspect of the case would seem 
to be based not upon any different view as to the law applicable, 
but on a different interpretation of the facts. There is no magic in 
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the opinion of counsel, said the learned judge,*® even though the 
counsel concerned is experienced in the particular class of work. 
The contemporaneous opinion of counsel based on full information 
and instructions is a factor to be taken into account in considering 
whether there was reasonable and probable cause for a prosecution. 
But there may be cases where the prudent and reasonable man 
ought to take a further opinion, either from the same or some other, 
perhaps leading counsel, with instruction specifically to consider and 
deal with matters which had previously tended to point to a con- 
clusion opposite to that reached by counsel. This was such a case, 
in the opinion of Davies L.J. The insurance company, therefore, 
had not taken reasonable care to inform themselves of other facts 
with which they might have made themselves acquainted, and there- 
fore had failed to put full or proper instructions before their 
counsel, 

The facts of the case just considered did not really raise any 
inference of malice, for reasons previously examined. But in Glinski 
v. McIver,“ as already seen, there was a strong suggestion of malice 
about the prosecution of the plaintiff by the police. However, that 
was not the issue in the case. The question here, as in Abbott, was 
whether the reliance of the police upon the advice of a solicitor (in 
this instance working with the legal department of New Scotland 
Yard) was sufficient to show that there was reasonable and probable 
cause for the prosecution. The actual decision was that there was 
no evidence to leave to the jury the issue whether the police officer 
involved honestly believed that the plaintiff was guilty of the charge 
preferred against him. But the speeches make it clear that reliance 
upon proper legal advice may be relevant. To quote Lord 
Simonds *: “. . . just as the prosecutor is justified in acting on 
information about facts given him by reliable witnesses, so he may 
accept advice on the law given him by a competent lawyer. That is the 
course that a reasonable man would take and, if so, the so-called objec- 
tive test is satisied. Applying this to the case of a police officer who 
lays an information and prefers a charge and at every step acts on 
competent advice, particularly perhaps if it is the advice of the legal 
department of Scotland Yard, I should find it difficult to say that 
that officer acted without reasonable and probable cause. I assume 
throughout that he has put all the relevant facts known to him 
before his advisers.” Lord Devlin, on the other hand, stressed the 
fact that the question was fundamentally one of the prosecutor’s 
belief, irrespective of whether or not he took legal advice.® ‘* It is 
said that under modern conditions an officer at Scotland Yard relies 
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on the legal department to advise him whether or not he has a 
strong enough case to go forward. That /may be, but this is not . 
primarily a legal question, it is a question for the ‘ ordinarily prudent 
and cautious man °.” 5 Thus, while legal advice is not without its 
importance and relevance to the question of reasonable and probable 
cause, the statements quoted above, and the general tenor of the 
language of Lords Radcliffe and Denning in this case, indicate that, 
in all instances, in the final analysis, the test is whether there were 
grounds for the prosecutor’s belief in the charges against the 
plaintiff, not for the belief of the legal adviser. This, also, is the 
burden of the judgments in the Abbott case. 

It is interesting to note that, in a recent case before the 
Supreme Court of Canada, Meyer v. General Exchange Insurance 
Corporation,” a similar attitude was adopted. There a prosecution 
for arson was brought against the plaintiff in respect of a fire on 
which the plaintiff claimed insurance. The prosecution had been 
brought after an adjuster had investigated and reported to the 
office manager of the insurance company, who had then reported 
the matter to the police. An experienced police officer reported 


A, to the Attorney-General’s Department, advising that a charge 


of arson be brought against the plaintiff. That department, 
after considering the matter, recommended to the police that 
such a prosecution be brought, and the police got the office 
manager of the insurance company to bring the charge of arson, of 
which the plaintiff was acquitted. It was held by all the courts 
which heard the plaintiff's action for malicious prosecution that 
there was no evidence of lack of reasonable and probable cause. 
The trial judge, indeed, said *: ‘‘ When an official of the Royal 
Canadjan Mounted Police . . . makes a careful investigation and 
advises that a prosecution should be commenced, it does seem to 
me that} there are reasonable and probable grounds for following the 
suggestion that he makes. I think I would feel that way if Sergeant 
Paley [the policeman] had been the only person involved, but 
Sergeant Paley’s advice was considered and concurred in by Mr. 
Anderson} a solicitor of the Attorney-General’s Department, and it 
was following that that the charge was laid. Consequently, I feel 
that I must dismiss the action.” With this reasoning and con- 
clusion the ‘Appellate Division of the Alberta Supreme Court and the 
Supreme Court of Canada did not disagree. 

From what has been said above, therefore, it would seem that 
the belief which justified a prosecution (or an arrest) may be not 
only the result of the prosecutor’s or arrester’s own investigations, 
but also the result of his submission of the matter to some other 
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authority, provided that there is no concealment of any material 
fact or matter which would affect the answer given by that authority 
_to“the query whether an arrest should be made or a prosecution 
commenced. However, it must never be forgotten that the belief 
that is involved is that of the ordinary, reasonable man, with the 
knowledge possessed by the prosecutor or arrester. 

The third feature of the definition contained in the judgment 
of Hawkins J. in Hicks v. Faulkner is the guilt of the plaintiff. It 
would appear from what is there said that there will not be reason- 
able and probable cause for a prosecution unless the prosecutor's 
state of mind was such that he believed the plaintiff to be guilty of 
the offence in respect of which the prosecution has been brought. 
This, as Lord Denning pointed out in Glinski v. McIver," is apt to 
be misleading. For the question is really whether the prosecution 
of the plaintiff is justified, not whether in fact he was guilty. 
Perhaps Atkin L.J. was speaking too widely when he said in 
Meering v. Grahame-White Aviation Co., Ltd." that a man was 
not entitled to bring a prosecution unless he believed not merely 
that the person was guilty, but that he at any rate believed that 
there was a reasonable prospect of the person being convicted. This 
is requiring too much of the prosecutor. It is sufficient if there is 
belief in the validity of a prosecution. Lord Devlin, in Glinski v. 
McIver," stressed the dangers of making it appear that the prosecu- 
tor must justify himself by a belief in the guilt of the plaintiff. 
This does not mean that a prosecutor will only be justified if there 
is no explanation at all given by the plaintiff at the time the 
prosecutor arrests or starts the proceedings. Even if the plaintiff 
purports to explain his conduct, there may still be reasonable 
and probable cause for a prosecution or arrest. The prosecutor 
is not bound to accept every plausible explanation which an 
accused puts forward. His explanation may suffice to acquit him 
in a criminal court but it does not make the prosecution actionable.** 
The prosecutor has only to be satisfied that there is a proper 
case to lay before the court." Nevertheless, it seems from Lord 
Radcliffe’s speech in Glinski v. McIver ® that there may not 
be anything amiss with any of the various formulae ‘used by 
judges in these cases. Hence it is perfectly proper to ask 
whether the prosecutor was actuated by “belief in guilt,” 
“belief in the case laid,” “belief in the truth or ‘propriety 
of the charge,’ or “belief that the facts amounted to the 
offence charged.” In this respect the reliance by the prosecutor 
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upon legal advice may be relevant, as showing that not only did he 
believe in the facts on which the prosecution was based, but he also 
believed, as a result of his request for advice and the response 
thereto, that those facts constituted the legal offence with which 
the plaintiff was charged. Where the offence is a simple, straight- 
forward one, the ordinary sensible man will have a general idea as 
to what the offence consists in; but if in a particular case an 
intending prosecutor has no such idea, or the offence in question is 
complicated or special, then he would be expected to suspend action 
until he had resorted to legal advice on it. 


8. PRIVILEGE 


It is now possible to return to consider cases where the wrong 
alleged to have been committed by the defendant does not take the 
form of initiating either physically or legally the commencement 
of criminal proceedings against the plaintiff, but is said to have 
been committed by the defendant’s making of statements, either 
before or during a trial, which allegedly result in the trial and 
possibly the conviction of the plaintiff. In the latter cases, the 
wrongfulness lies in the knowledge of the defendant that the state- 
ments he has made are untrue, and either reflect upon the character 
of the plaintiff, or tend to prove that he committed the crime 
with which he is charged, or in respect of which he is being 
investigated. 

The plaintiff is unable to take advantage of the law of defamation, 
because it is clear that statements made by a witness in court,” or 
in preparing a proof for trial, and statements made to bodies 
which exercise judicial or quasi-judicial authority, such as the 
Benchers of an Inn of Court ® or the Disciplinary Committee of the 
Law Society, are the subject of privilege. Witnesses are immune 
from civil liability in respect of anything they say in court or in 
the course of preliminary proceedings. Such immunity, it appears, 
may also extend to statements made in a report to the Director of 
Public Prosecutions.” 

Because of this, the attempt was made in Hargreaves v. 
Bretherton * to bring an action for perjury. The plaintiff there 
alleged that, by reason of the perjured evidence given by the 
defendant, the plaintiff was wrongly convicted and served a sentence 
of imprisonment. Lord Goddard refused to allow the plaintiff to 
have any remedy, holding that, while there was a criminal penalty 
for perjury, there was no civil action. In the recent case of 
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Marrinan v. Vibart,®* the plaintiff attempted to circumvent this 
decision by alleging that the defendants had entered into a con- 
spiracy to make false statements in reports to the Director of Public 
Prosecutions, notices of additional evidence before the Central 
Criminal Court, at a trial in that court, and at an inquiry before 
the Benchers of an Inn of Court, and that such false statements 
were defamatory and resulted in the disbarring of the plaintiff. 
Salmon J. and the Court of Appeal refused to allow the plaintiff to 
bring such an action. The learned trial judge held that, since, for 
the plaintiff to succeed, it was necessary for him to prove that the acts 
were done by the defendants in pursuance of their conspiracy," this 
meant that the plaintiff would have to rely upon the report to the 
Director of Public Prosecutions and the evidence given by the 
defendants. All this was the subject of the immunity referred to 
above, and could not, therefore, be used as the basis for an action 
even though the action was not one of defamation but one of 
conspiracy. The Court of Appeal ® based their affirmation of this 
decision entirely upon the general immunity of witnesses from 
liability in respect of anything said or done in the course of 
judicial proceedings and the preparation of evidence for such 
proceedings. 

One reason for such refusal to create civil liability in such 
circumstances is that given by Lord Goddard in the course of the 
argument in Hargreaves v. Bretherton, namely, that it would be 
difficult, if not impossible, to determine whether the untruths told 
by the perjured or otherwise dishonest witness caused the conviction 
or the prosecution or the proceedings against the person in question. 
Another is that the administration of justice, in particular the 
proper functioning of the courts in the exercise of the judicial 
process, is founded upon the freedom of all those concerned there- 
with to say what they know, or make such comment as they think 
necessary. Fear of possible actions as a consequence of something 
said in the course of such proceedings would inhibit free speech in 
the courts. Therefore such fear is removed by granting immunity 
from suit to judges, counsel and witnesses. A third reason, 
particularly applicable to the rejection of any suggested action for 
perjury, was also mentioned by Lord Goddard. This was the 
possibility that all convicted criminals would be anxious to sue 
the witnesses in their cases, alleging that they had been guilty of 
perjury: and that there should be an abundance of such actions 
would be a most unfortunate procedure. 

This reasoning does not sufficiently justify the attitude of the 
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law mentioned above. The difficulty of proving a causal connec- 
tion between perjured evidence and a conviction is no greater in 
effect than that of proving a causal connection between any 
tortious conduct and resultant damage to a prospective plaintiff. 
As far as the last point mentioned above is concerned, the question 
of costs is very relevant. If a prisoner were wealthy enough not to 
need legal aid, he might find that to bring an action without any 
reasonable hope of success would be foolhardy in view of the 
possibility that the defendant’s bill of costs (as well as his own) 
would have to be met. A prisoner who required legal aid to bring 
such an action would doubtless find that no such aid would be 
forthcoming unless there were at least prima facie grounds for 
asserting the possible success of his claim, in which event to deny 
such an action would be tantamount to an injustice. 

The argument that actions against witnesses should not be 
allowed for fear of inhibiting the free giving of testimony has more 
merit in it. There is every reason for protecting a witness from 
liability for misstatements which affect an accused’s character 
without actually implicating him in liability for the crime with 
which he is charged. But this does not justify protecting from 
liability a witness who has deliberately abused the judicial process 
by lying in the witness-box in order to bring about the conviction 
of a man he knows to be innocent. In view of the cases referred 
to above, it would seem that no such distinction is drawn at the 
present time in relation to witnesses. 

That no such distinction is drawn is strange, in view of the 
fact that, in essence, such distinction is at the root of liability for 
malicious prosecution. Moreover, similar arguments to those 
mentioned earlier in respect of liability for lying evidence could be, 
but are not, brought forward to justify the rejection of liability for 
malicious prosecution, e.g., difficulties about proving damage,” the 
possible proliferation of actions where prosecutions fail,” freedom of 
prosecutors from inhibitions. Nonetheless, despite the theoretical 
applicability of these arguments they are not raised in relation to 
malicious prosecution. The law controls the availability of actions for 
malicious prosecution, not by barring them altogether, but by saying 
that certain stringent conditions must be fulfilled before such an 
action will lie. It is suggested that the same attitude could well be 
adopted by the law with regard to the kind of claims which have been 
mentioned and discussed above.”* That it is possible to allow some 
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redress to the innocent without unduly impeding either the proper 
course of justice or the freedom of individuals or officials to bring 
criminals to court is illustrated by the cases relating to malicious 
prosecution which have been discussed above. The discussion 
contained in those cases reveals the way in which the law achieves 
the balance, mentioned at the beginning of this article, between the 
right to arrest, prosecute, or assist in the conviction of criminals, 
and freedom from improper arrest, prosecution or conviction. 
Mention of this question of balance leads to the question whether 
the present law is altogether satisfactory from the point of view 
of protecting the innocent accused while safeguarding the public- 
spirited citizen who wishes to assist in the administration of 
justice. Because of the decline in fact, though not in theory, of the 
private citizen’s role in the arrest and prosecution of alleged 
offenders it is suggested that a new approach might well be 
adopted by the law. In Glinski v. McIver," Lord Devlin pointed 
out that “a century and a half ago when this branch of the lew 
was being formed ” (the reference was to the law of malicious 
prosecution) ‘f and there was no police organisation as there 
is today the law was anxious to encourage the private prosecutor 
to come forward.” The powers and functions of the police in 
modern times may well justify a new outlook. The law might well be 
advised to discourage certain kinds of conduct, at a time when 
the business of investigating crime and charging offenders is less 
haphazard, more scientific and more organised. Lord Denning 
hinted at the dangers when he said in Glinski v. McIver ™ that, 
if a police officer were required to prove a man guilty or believe 
in his guilt before prosecuting him, “it would mean that every 
acquittal would be a rebuff to the police officer. It would be a 
black mark against him and a hindrance to promotion. So much 
so that he might be tempted to ‘ improve’ the evidence so as to 
secure a conviction.’ Is it not possible that this argument is 
applicable generally to the law relating to remedies for an improper 
exercise of powers conferred by the law in respect of arrest, prosecu- 
tion and testifying? If so, then the exercise of any such power 
for an improper motive might well be regarded as justifying an 
action against the person concerned. To achieve this result, 
however, would mean the reversal of many existing principles and 
trends of the law. It would require considerable revision of the 
doctrines applicable to such cases. Whether to do so is necessary 
or justifiable is something which it is suggested deserves consideration 
at the present time. ; 
G. H. L. Froman.* 
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THE PROBLEM OF THE PREFERENCE 
SHARE 


Tse legal rights attached to the preference share of the modern 
limited . liability company, where these have not been set out 
comprehensively in the provisions which create this class of share- 
holding,.have not always had the same character. Rather these 
rights have been developed, and in certain instances changed, in 
the course of a lengthy process of legal evolution. The result at 
the present day is a company security which it is probably widely 
considered has a number of somewhat unsatisfactory features. 

The general background of these features is that of the law 
relating to the rights of classes of shareholders inter se and in 
particular to the creation, interpretation, and variation of class 
rights. The legal rights, which may be and normally are attached 
to all shares, are broadly classiflable into three groups: 

(i) rights in relation to the payment of dividend (income rights); 

(ii) rights of voting at company meetings (voting rights); 

(iii) rights to the return of capital on an authorised reduction of 

capital or on a winding up (capital rights). 


Classes of shares are created where all or some of the general 
rights of shareholders within a company are varied in relation to 
some part of the total share capital. The most important classes 
are usually those created where preferential rights are conferred, in 
which case the shares concerned may be termed preference shares.? 
Almost invariably the main rights varied on the creation of prefer- 
ence shares are income rights and the preference given is such as to 
provide for a fixed percentage dividend in priority to the payment of 
any dividend on the other shares. 

A company under English law has practically unlimited freedom 
to create the capital structure it desires for itself, and in the 
course of doing so to compound the rights of each of its various 
classes of shares in an almost infinite possible variety. These rights 
are established by the terms of the company’s memorandum or 
articles of association, or from resolutions passed under the articles, 
or, by the terms of issue.? Questions of construction may arise 
when. class rights in any of the above categories have been created, 
but are inadequately defined. The courts have adopted principles 
to determine most of the questions which have arisen with 


1°Whether shares are ordinary or preference shares may be a question of 
construction: Alliance Perpetual Buslding Society v. Clifton [1962] 1 W.L.R. 
1270; [1962] 3 All E.R. 828. 

2 Class rights may be created by any of these sources, together or separately. 
These are hereinafter referred to as the ‘‘regulations’’ of the company.» 
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any degree of frequency, and the main issues concerning preference 
shareholders’ dividend and voting rights in particular are now 
clearly settled. As problems of this nature have become apparent, 
companies in many cases have dealt with them in advance 
by the adoption of more explicit and comprehensive regulations, 
which in turn usually have the effect of obviating any need for 
recourse to the common law rules. 

The nature and extent of class rights is, first, determined 
primarily as a question of the construction of the relevant regula- 
tions of the company. In Scottish Insurance Corporation v. Wilsons 
& Clyde Coal Co., Ltd.* Lord Simonds expressed this as follows * : 


“ It is clear from the authorities, and would be clear without 
them, that, subject to any relevant provision of the general law, 
the rights inter se of preference and ordinary shareholders 
must depend on the terms of the instrument which contains 
the bargain that they have made with the company and each 
other. This means, that there is a question of construction to 
be determined.”’ 

Secondly, where specific provision in the nature of preferential 
rights is made such provision will normally be construed as definitive 
of the whole of the rights of the class in respect of that provision. 
This proposition was clearly stated in Re Isle of Thanet Electricity 
. Supply Co. Ltd. where Wynn-Parry J. said *: 


“. . . the effect of the authorities as now in force is to establish 
- » . [the principle] that, where the article sets out the rights 
attached to a class of shares to participate in profits while the 
company is a going concern or to share in the property of the 
company in liquidation, prima facie, the rights so set out are in 
each case exhaustive.” 1 
Thirdly, in the absence of specific provisions the rights of all 
shareholders are deemed to be the same. This was decided, also 
by the House of Lords, in Birch v. Cropper,® and Lord Macnaghten, 
dealing with the adjustment of rights among members of different 
classes in a winding up, expressed the view of the House as 
follows °: 


“ Every person who becomes a member of a company limited 

by shares of equal amount becomes entitled to a proportionate 
part in the capital of the company, and, unless it be otherwise 
provided by the regulations of the company, entitled, as a 
necessary consequence, to the same proportionate part in all 

the property of the company, including its uncalled capital.” 

In theory these three basic principles should together be adequate 

to provide a solution to any question relating to shareholders’ 


3 Haso A.O. 462. 4 Ibid. at p. 488. 

5 [1950] Ch. 161. 6 Ibid. at p. 171. 

T Although particular income and capital rights only sre mentioned in this 
context the principle applies generally to all shareholders’ rights. 

8 (1880) 14 App.Cas. oak. 

2. Ibid. at p. 548. 
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rights inter se. In practice, however, this is not necessarily so for 
the regulations to be interpreted may not always be so unambiguous 


and self-consistent in meaning as to enable the principles to be- 


applied in a straightforward manner. 

The main problems which have arisen with particular reference 
to dividends on preference shares have been those concerned with 
the precise entitlement to the dividend, over a period of years, in 
amount, and on a winding up. Shareholders of all classes have no 
right to claim any part of the profits of a company while it is a 
going concern until a dividend has been declared ° or effective 
resolutions for the capitalisation of profits have been carried. 
Where the directors are given a discretion under the articles as to 
the appropriation of profits to reserve or for dividend shareholders’ 
Tights to the payment of dividends, they will not usually be 
construed so as to override tht exercise of this discretion.*' Nor will 
the courts interfere with the ‘‘internal management ° of the 
company to enforce the payment of dividends on the ground that 
such action would be “ fair,’’ ‘‘ reasonable ’’ or “‘ proper.”’ 

The dividends of preference shareholders over periods of time 
are prima facie to be construed as cumulative 1° unless the construc- 
tion of the regulations can be applied to rebut this.™* .Preference 
shareholders do not have any right to participate in surplus profits 
unless this is explicitly conferred by the company’s regulations. In 
Will v. United Lankat Plantations Co., Lid.1* the preference share- 
holders, who were expressly entitled to receive a cumulative 
preferential dividend in priority to the other shareholders, brought 
an action to obtain (inter alia) a declaration that the preference 
shares were entitled to rank for dividend pari passu with the ordinary 
shares, as against any profits of the company available for distribu- 
tion as dividends, after providing for the cumulative preference 
dividend and an equal dividend on the ordinary shares. The action 
was unsuccessful for the court held that the preference accorded 
was exhaustive of the preference shareholders’ rights as to the pay- 
ment of dividends. On the other hand unless the articles provided 
for participation a company could not of its own volition increase 
the dividend payable on its preference shares beyond that specified 
in its regulations without incurring the risk that ordinary share- 
holders could bring an action seeking an injunction to restrain the 
company from acting in this manner.’* The preference shareholders 


10 Bond v. Barrow Hasmatite Steel Co. [1902] 1 Ch. 858. 

11 Bond v. Barrow Haematite Steel Co. [1902] 1 Ch. 858; Re Buenos Ayres 
Great Southern Ratl. Co. [1947] Ch. 384. 

12 Burland v. Earle [1902] A.C. 83, 95. 

18 Webb v. Earle (1875) L.R. 20 Eq. 558. 

14 Staples v. Eastman Photographic Materials Co. [1896] 2 Ch. 303. 

18 [1914] A.C. 11. 

16 The onus would fall on the directors in these circumstances to satisfy the 
court that the proposed action was in the continuing interests of the businesg, 
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therefore are unlikely ever to obtain a greater dividend than that. ` 
specified in the regulations under which their shares were created. 
The entitlement of preference shareholders to their dividends on 
a winding up, when these dividends have not been declared and 
no express provision for their payment has been made in the 
company’s regulations, may be uncertain. In Re Crichton’s Oil 
Co." the Court of Appeal held that arrears of a cumulative preferen- 
tial dividend were not payable on a liquidation.’* Subsequently, the 
courts in several instances have avoided the application of this 
principle and reached the opposite conclusion.1® At present the 
rights of the preference .shareholder in this respect appear. to 
depend largely upon an acceptance or rejection by the courts of 
very fine distinctions in the construction of the regulations in 
question. f 

It is common for the voting rights of preference shareholders to 
be defined in the company’s regulations in termg which entitle them 
to vote only when their dividends are in arrears or on a proposed 
variation of their rights. If they are not defined then prima facie 
the preference shareholders have equal voting rights with the 
ordinary shareholders. 

The principles upon which the capital rights of preference share- 
holders are construed follow logically, in terms of legal rights, from 
the above. Where no provision is made in the company’s regula- 
tions to govern the distribution of assets on a winding up or 
on an authorised reduction of capital then all shareholders of 
all classes participate pari passu on the basis of nominal capital 
in the distribution.» Where the preference shareholders are 
clearly excluded from any participation in surplus assets the 
question does not arise. When the preference shareholders are 
accorded a preference as to the return of capital the position is now 
that stated in the Scottish Insurance ** and Re Isle of Thanet 2 
cases and prima facie the preference accorded is exhaustive of their 
rights in respect of its subject matter.*® 


and not purely gratuitous: Parke v. Daily News, Lid. [1962] 8 W.L.R. 
566; [1962] 2 All E.R. 929. It is assumed here that the ordinary share- 
holders have no ‘' Feces ” right which the courts would protect to receive 
all excess profits. owever this point may be open to’ argument. 

17 [1902] 2 Ch. 86. 

18 This presumption was applied in Re Roberts and Cooper, Ltd. [1929] 2. 
Ch. 888; and Re Wood, Skinner & Co., Ltd. [1944] Ch. 828, 

19 Re Walter Symons, Ltd. [1984] Ch. 808; Re F. de Jong & Co. 946] Ch. 
G11; Re E. W. Savory, Lid, [1051] 2 All B.R. 1086; Re Wharfedale Brewery 
Oo. [1952] Ch. 918. 

20 Birch v. Cropper (1889) 14 App.Cas, 525. 

21 [1949] A.O. 462. 

22 [1950] Ch. 161. : i 

23 Previously in Re William Metcalfe & Sons, Ltd. [1988] Ch. 142, as in some 
earlier cases, the view had prevailed that a preferential right in this category 
was not exhaustive but operated to confer an additional privilege over those 

. otherwise enjoyed by the preference shareholders as members of the company. 
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Some uncertainty, however, may arise as to the capital rights 
of preference shareholders on a winding up in the not altogether 
uncommon case when preferegtial income and voting rights only 
have been set out in the company’s regulations, while at the same 
time it is made clear that the ordinary shareholders alone have 
rights to the company’s profits in excess of that required to pay 
preference dividends.** The capital assets to which the preference 
shareholders may or may not have a claim include the accumulated 
income which might, prior to the commencement of the winding 
up, have been paid out as distributable profit, by the company to 
the ordinary shareholders only. But after the winding up has 
been commenced and the company’s debts and liabilities have been 
satisfied the same accumulated income becomes part of the com- 
pany’s residual capital assets in which the preference shareholders 
are entitled to share equally with the ordinary shareholders.” 

Where the preference shares are created without express 
provision for their capital entitlement this principle of equality 
does not always apply to effect this change, before and after the 
commencement of a winding up, in the potential ownership of 
accumulated profits. The problem which was presented by the 
facts in Dimbula Valley (Ceylon) Tea Co., Ltd. v. Laurie,** was 
of this nature. By an originating summons the plaintiff company 
asked the court to determine several questions on the true construc- 
tion of its memorandum and articles of association. Two major 
issues were at stake, one of which was whether or not the preference 
shareholders were entitled on a liquidation to participate rateably 
with the other shareholders of the company in its accumulated or 
undistributed profits. 

The Dimbula Valley (Ceylon) Tea Co., Ltd. was incorporated in 
1896 and article 5 of the original articles of association conferred 
upon the preference shareholders the right to receive out of profits 
a cumulative preferential dividend at the rate of six per cent. per 
annum, and 27 in the event of a winding up rights to a preferential 
return of capital, and ‘f. . . to participate in any further surplus 
assets of the company .. . rateably with the other shareholders .. .” 
All members had equal voting rights. Article 85 gave the directors 
power to appropriate profits to reserve and provided that: ‘ Subject 
to the rights of members entitled to shares issued upon special con- 
ditions, the profits of the company . . . shall be divisible among 
the members in proportion to the amount paid up on the shares 
held by them respectively .. .”? In 1946 the company adopted 
a new set of articles of association, article 140 of which provided 


34 Usually powers exist to capitalise all or part of this income in favour of 
the ordinary shareholders and it may be distributed where this is so by 
way of “bonus” shares in addition to, or in lieu of, normal dividend 


payments. 
25 Birch v. C opper (1889) 14 App.Cas, 625. 
26 jeer] Ch. 808. 
27 Under art. 6 (b). 7 
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that the company, after setting aside sums required to meet 
preferential dividend commitments, might capitalise any sum 
from reserves or ‘‘ undivided net profits’? and that “. . . such 
sum be appropriated as capital to and amongst the shareholders who 
would have been entitled thereto if the same had been distributed 
by way of dividend in the shares and proportions in which they 
would have been so entitled .. .” 

The company sought inter alia to have determined the precise 
meaning of articles 140 and 5 (b) taken together, in the event of a 
liquidation. Article 140 empowered the company to capitalise any 
undistributed profits not required to pay the preference dividend 
and to appropriate such sums as capital to the ordinary shareholders 
only since they alone would have been entitled “‘ if the same had 
been distributed by way of dividend.” Were these accumulated 
profits included in “further surplus assets’? on a winding up, 
within the meaning of article 5 (b), or were they to be excluded 
from these assets? In other words, did article 5 (b) operate upon 
a winding up to change the potential ownership of the company’s 
accumulated profits by including the preference shareholders on 
equal terms with the ordinary shareholders, or did the operation 
of article 140 constitute such an appropriation of these profits to 
the ordinary shareholders as was to be effective after as well as 
before the commencement of a liquidation? 

Buckley J. decided that accumulated profits were to be included 
in “ surplus assets ’? on a winding up and that article 5 (b) there- 
fore operated to alter the expectations of the preference and ordinary 
shareholders inter se, with regard to the surplus capital of the 
company in the event of repayment to them. i 


Dr. D. G. Rice has described this result as follows 28: 
“ As an arbitrary solution to a difficult and complex problem 
this ruling may have much to commend it. But to justify it 
on the authorities would seem to tax human ingenuity rather 
too severely.” 


The “ authorities ° upon which Dr. Rice relies are Re Bridge- 
water Navigation Co.*° and the observations on this decision by their 
Lordships in Scottish Insurance Corporation, Ltd. v. Wilsons & Clyde 
Coal Co., Ltd.® Re Bridgewater *® was a pendant to Birch v. 
Cropper ** in which it had been decided that although the preference 
shareholders were not entitled to dividends in excess of that fixed 
and conferred preferentially they were entitled to participate pari 
passu with the ordinary shareholders in a distribution of surplus 
assets on a winding up. This decision resulted in further litigation to 
determine what was meant by “ surplus assets °? for this purpose. 


38 '' The Meaning of Burplus Assets on a Winding Up and the Capitalisation of 
Unreslised Reserves ' (1061) 24 M.L.R. 625 at p. 527. 


29 1] 2 Ch. 817. 
30 [1049] A.O. 462. 
21 (1889) 14 App.Oas. 526. 
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The Court of Appeal held that it did not include reserves of undistri- 
buted profits which could have been distributed by way of dividend, 
before the commencement of a winding up, to the ordinary share- 
holders, and its decision was, prima facie, binding on Buckley J. 
Moreover, it had been cited with apparent approval by the House of 
Lords in the Scottish Insurance case ** and Dr. Rice seems to be on 
firm ground when he criticises Buckley J. for purporting to derive 
support for his contrary view from a dictum of Lord Simonds in that 
case which ended °’; 


“‘ This again is not decisive of the construction of particular 
articles, but I am unwilling to suppose that the parties intended 
a bargain which would involve an investigation of an artificial 
and elaborate character into the nature and origin of surplus 
assets.” 


On the contrary, as Dr. Rice notes, Lord Simonds apparently 
considered that had the preference shareholders been entitled to 
share in surplus assets they would nevertheless have been excluded 
from participation in undistributed profits. 

However any observations on this question in the Scottish 
Insurance case ** were clearly obiter since the House of Lords had 
decided that the preference shareholders were not entitled to share 
in surplus assets. Nor can this decision be taken as an authority 
for the proposition that participation in dividends involves partici- 
pation in surplus capital and non-participation in dividends non- 
participation in surplus capital.*° As Dr. Pennington has pointed 
out 3° what was decided is that a preferential right to either income 
or capital is prima facie exhaustive of the right to either income 
or capital *7; so that in the latter case of Re Isle of Thanet Electricity 
Supply Co., Ltd. where the preference shareholders were expressly 
entitled to participate as regards dividends, they were nevertheless 
held not entitled to participate in surplus assets because they had 
been given a preferential right to a return of capital and arrears of 
fixed preferential dividend. In that case, therefore, had the 
principle in Re Bridgewater ® been followed there would have been 
& an investigation of an artificial and elaborate character into the 
nature and origin of surplus assets,” so as to exclude such sums 
as represented accumulated profits. There is, however, no sugges- 
tion in any of the judgments that any such investigation should 
take place. 

22 [1040] A.O. 468. 

38 Ibid. at p. 488. 

34 Ibid. 

as " Participation '' 18 used here ın the sense of participation without limt, 
as opposed to icipation which is fixed and limited in amount. 

86 “preference Shares Again"’ (1061) 105 S.J. 475. 

31 Cf. also the decision of the House of Lords in Prudential Assurance Co., Ltd. 

v. Chatterley- Whitfield Collierres, Lid. [1949] A.C. 512. 


950] Ch. 161. 
89 [1891] 2 Oh. 817. . 
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The sole binding authority therefore for the proposition that 
“< surplus assets ° does not include accumulated profits which 
might have been distributed by way of dividend is the Re Bridge- 
water decision.*® In the Dimbula Valley case * Buckley J. placed 
some reliance in attempting to distinguish it on the difference of the 
words used in the respective articles of the two companies. The 
Bridgewater ® article provided that after setting aside certain 
reserves ‘* the entire net profits of each year shall belong to the 
holders of the shares of the company and be divided pro rata upon 
the whole paid-up share capital.” 41 In Dimbula Valley * it was 
provided that “ the profits of the company ... shall be divisible 
among the members.” ‘4 The only significant difference is the 
addition in the Bridgewater ® article of the words “‘ belong to ” and 
the use of “þe divided ” instead of “‘ be divisible.” Dr. Rice 
suggests that no true distinction can be based on these trifling verbal 
differences for their meaning must be identical. Clearly it is hard 
to feel happy with Buckley J.’s distinction on this point but it does 
not follow that his decision cannot be supported. 

The reasoning of both Buckley J. and Dr. Rice rests on a very 
narrow view of the ratio decidendi of Re Bridgewater. The latter 
writes that the result was arrived at ** “‘ as a matter of construc- 
tion,” and for the former ** “ the significant circumstance in the 
case ”?” was the wording of the article referred to above. But this 
contention is difficult to sustain. North J. at first instance used the 
word ‘ divisible ” in relation to the net profits which were to be 
“ divided ”? among both ordinary and preference shareholders ** 
and it was used in this sense by the Court of Appeal.“* On all 
occasions where it appears it seems to be intended to be synonymous 
with ‘‘ distributable ” (used in a permissive sense), Prima facie, 
therefore, this ought to provide some justification for the emphasis 
placed by Buckley J. on the words “ belong to.’’" There is no 


40 [1961] Ch. 888. 

41 Italics added. 

42 [1891] 2 Ch. 817. 

48 (1061) 24 M.L.R. 525 at p. 528, 

44 [1961] Ch. 853 at p. 868. 

43 fisar 1 Ch. 155 at pp. 167-168 and 169. 

40 [1891] 2 Oh. 817 at p. 325. 

47 It is difficult to see how these words can have any real significance unless 
it could be contended that they entitled the ordinary olders to insist 
that all profits earned should be distnbuted to them by way of dividend. 
Quite clearly they did not and this is hardly an arguable proposition. If 
articles of association provide that profits shall be applied in making certain 
payments, the last of which is an ordinary share dividend consisting of 
the whole of the residual profits, the company will be compelled to declare 
the payment of these profits as dividend but an action for such a declaration 
is an action to determine the rights of shareholders inter se, and not an 
action to recover payment of dividend: Eoling v. Israel € Oppenheimer, 
Ltd. [1018] 1 Ch. 101. There is therefore strictly speaking no such thing 
as an ‘‘ automatic dividend’: of. Pennington (1961) 105 S.J. 475. If words 
are used in the regulations to define the rights of any class of shareholders 

° to residual profits such as ‘‘ belong to” or ‘“‘ divisible '’ it is possible that these 
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indication, however, that North J. used the construction ‘ belong 
to .. . the ordinary shareholders ”? in any wider sense than to 
exclude the preference shareholders from ‘participation beyond their 
fixed preferential dividend in surplus profits, while these words were 
only cited by the Court of Appeal in passing. Even if they were 
construed as providing the basis of an appropriation effective in the 
event of a winding up it is clear that this meaning could only have 
been intended in the absence of provision to the contrary.** It 
is submitted therefore that the deductions drawn from these verbal 
differences by both Buckley J. and Dr. Rice are unsatisfactory, 
for the judgments of both North J. and the Court of Appeal give 
no indication that the question of whether undrawn profits should 
be excluded from surplus assets on a winding up was decided by 
a definitive judicial construction of either or both of the words 
under discussion. 

In fact the decision in Re Bridgewater ‘* appears to have been 
founded on principles of much more general application. First, it 
was decided that on a liquidation certain non-capital assets of a 
company may retain their character as income. Secondly, it was 
held that what was originally income could be converted into 
capital on a winding up if an intention to this effect had been 
manifested.® Lindley L.J. expressed this reasoning in these 


terms 51; 


“ When capital and profits belong to the same persons and in 
the same proportions, it becomes unimportant to distinguish the 
one from the other, and capitalisation*for convenience may be 
inferred from slight evidence. But when capital and profits 
belong to different persons, or to the same persons in different 
proportions, the effect of capitalising profits is to change their 
ownership, and an intention to do this must be shown before 
conversion of profits into capital can be properly inferred.” 


might be construed as an appropriation of profits to the class in question 
while the company 1s a going concern. If this is so a special right may then 
exist which would be protected by the courts. See further the discussion at 
pp. 501-602 and note 16 above. , i 

48 See Lindley L.J.'s remarks, quoted below. Support for this interpretation 
may be found in the observations of Lord Maugham in the Scottish Insurance 
Cass [1040] A.C. 462, in which he said (at p. 482): ‘* When the question 
of the reserve funds came before the Court of Appeal ın Re Bridgewater Naviga- 
tion Co. [1891] 2 Ch. 817, it was held that since the assets or amounts in 
question consisted of the undrawn profits of one class, these profits ought 
to be distributed on a winding’ up amongst the members of that class in the 
absence of some sufficient reason to the contrary; and there was no such 
reason’ {italics added). In Dimbuld Valley (Ceylon) Tea Co., Lid. v. 
Laure [1961] Ch. 858, art. 5 (b) of the regulations in question provided a 
clear and express indication of such a contrary intention. 

49 [1891] 2 Ch. 817. 

50 This apparently was the view of the ratio decidendi of Re Bridgewater (supra) 
taken by Lord Maugham in the Scottish Insurance Case (supra). See note 
48 above. 

51 pea 2 Oh. 817 at p. 827 (italics added). Cf. Kay L.J.’a remarks at pp. 

1 with reference to the ‘‘ intentions '' of the shareholders. 
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Earlier he had concluded that *: 


“ The sums in question are simply the undrawn profits of the 
ordinary shareholders.’? * 


Both of these propositions are now clearly incorrect. First it 
is well established that on a winding up all the assets of a company 
are treated as one fund of capital.** Secondly, it is established 
that a company cannot increase its capital merely by showing an 
intention to treat certain reserves as not free for distribution by 
way of dividend but that this can only be done by a formal 
capitalisation issue.°° The reasoning on which the decision was 
based, therefore, appears to be unsound. Apart from this the 
decision itself seems difficult to reconcile not only with Re New 
Chinese Antimony Co.,°° Re Springbok Agricultural Estates ® and 
Re Wharfedale Brewery Co.** but also, as pointed out above ®" with 
the decision of the Court of Appeal in Re Isle of Thanet Electricity 
Supply Co, Ltd." Admittedly it was cited with apparent approval 
by the House of Lords in the Scottish Insurance case ® but as has 
also been indicated above, such approval was clearly obiter and 
seems to have amounted to no more than support for the proposition 
that the rights of ordinary shareholders could be defined in such a 
way as to exclude the claims of the preference shareholders to part 
of the assets on a winding up. Certainly their lordships displayed 
no enthusiasm for its practical implications.* 

It is submitted that as this reasoning was basic to the ratio 
decidendi in Re Bridgewater and that as it can no longer be 


53 Ibid. at p. 826. 
53 North J. had made this point at first instance [1801] 1 Oh. 155 at p. 169: 
“ The result is that that is a sum which can fairly be treated as set apart... 


it has not ceased to be profit...” (italics added). The Court of Appeal 
adopted this reasonmg and Kay L.J. descnbed the reserves in question 
((1891] 2 Ch. 817 at p. 882), as “not having lost . . . character as mcome,’’ 


and ‘‘ they sre still come divisible among the ordinary shareholders.” 

“I. R. O. v. Burrell [1928] 2 K.B. 478, affd. [1924] 2 K.B. 52. Re Bridge- 
water (supra) was considered and distinguished by the Court of Appeal 
but on grounds which are not entirely clear. The result reached in J. R. Ot 
Burrell (supra) appears to conflict directly with that ın the earlier decision. CH. 
for example, the dicta of Lord Macnaghten in Biroh v. Cropper (1889) 14 
App.Oas. 525, quoted with approval by Pollock M.R. at [1924] 2 K.B. 68. 
Tha principle has been applied also with regard to the yment of arrears 
of preferential dividend. i7 is unnecessary to show that surplus assets 
represented profits out of which a dividend might have been declared: 
Re New Chinese Antimony Co. [1916] 2 Ch. 115; Re Springbok Agricultural 
Estates [1920] 1 Ch. 568; Re edale Brewery Co. [1962] Ch. 913. 

55 I. R. C. v. Blott [1921] 2 A.O. 171 at pp. 182-188; of. I. R. C. v. Doncaster 
(1924) 8 T.C. 628; and Wilkinson v. I. 3 C. (1981) 16 T.C. 52. 

56 Supra. 

57 Supra at p. 505. 

58 [1950] Ch. 161. 

59 rt A.C. 462, 

60 Supra at p. 505. 

61 If it were to be held again that undistributed profits as income were not 
part of surplus assets as capital, quaere whether such profits would not now 
.be taxable as income in the hands of the recpients. 

62 [1891] 2 Ch. 817. 
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considered valid Buckley J. could have refused to follow this 
decision in Dimbula Valley.** The necessity for any attempt to 
distinguish the two cases on the particular wording of the articles 
in question would then not have arisen. The only cogent argument 
in favour of the Bridgewater * result is that it avoids the apparent 
anomaly that what, prior to a liquidation, could have been 
distributed to one class goes, after liquidation, to another. This 
consideration carried considerable weight with the Court of Appeal 
in deciding as they did. But in fact this is no more anomalous 
than many other undoubted consequences of winding up. For 
example, in the absence of provision to the contrary, winding up 
will have the effect of depriving cumulative preference shareholders 
of their prior entitlement to arrears of dividends.* Nor is it correct 
to suggest that winding up alters the rights of the two classes °°: 
before liquidation the rights of the ordinary shareholders were to 
receive whatever the company decided to distribute by way of 
dividend in excess of the fixed preferential dividend and to share 
pari passu with the preference shareholders in distributions of 
surplus capital. After liquidation their rights (and those of the 
preference shareholders) remained exactly the same. Liquidation 
would have the effect of crystallising the commercial value of the 
respective rights and this could be brought about at the behest of 
one class. Admittedly that class could protect its position by 
ensuring that there was a capitalisation issue to itself prior to liqui- 
dation. Admittedly, too, that a capitalisation issue would seriously 
diminish the value of the expected capital entitlement of the prefer- 
ence shareholders. But none of these steps amounts in law to a varia- 
tion of the rights of either class, any more than did the capitalisation 
issues in White v. Bristol Aeroplane Co.® or Re John Smith’s 
Tadcaster Brewery or the subdivision of ordinary shares in Green- 
halgh v. Arderne Cinemas, Ltd." Neither class had a definite right to 
any distribution; both merely had (a) rights to share in income dis- 
tributions if the company decided to make them, and (b) different 
rights to share in capital distributions if the company went into 
liquidation. The only true anomaly here is one which may arise in 
the case of any class of preference shares whose rights to income 
only have been expressly set out in the regulations, for the capital 
entitlements of such a class on a winding up may be completely 
unrelated, in any meaningful commercial sense, to the dividend 


68 [1961] Ch. 858. 

84 Supra. 

65 Re Crichton’s Oil Co. J] 2 Ch. 86; Re Roberts ¢ Cooper, Ltd. [1920] 
2 Oh. 888; Re Wood, Skinner £ Co. [1944] Ch. 328. But see the discussion 
at p. 502 above and the cases cited in note 19. 

66 Cf. Rice (1961) 24 M.L.R. 525 at p. 528. 

67 [1953] Ch. 65. 

68 [1958] Oh. 808. 

eo [1946] 1 AN E.R. 512. 
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entitlement while the company was a going concern.” But the 
possibility of this type of anomaly is inevitable so long as complete 
freedom of contract between companies and their shareholders is 
allowed.” The question of principle really in issue therefore is 
whether or not limitations should be placed on this freedom.” 

The Jenkins Committee has considered the question of whether 
or not a surplus in the form of an unrealised net capital gain should 
be regarded as a profit distributable in the form of cash or specific 
assets ™ and it has followed on this point the decision in Westburn 
Sugar Refineries Ltd. v. Inland Revenue Commissioners ™ in 
recommending that such a surplus should not be payable to 
members directly or indirectly in the form of cash or specific assets 
but only by the issue of fully paid shares to members. The separate 
categorisation of profits of this nature to which this recommendation, 
if adopted, will give rise must create difficulties regarding class 
entitlements, for which the Committee has not made provision. 
Prima facie the limitation on the form of distribution of unrealised 
net capital profits may mean that the Committee wished to exclude 
these amounts from the reserves which a company is commonly 
empowered to capitalise among those of its members who would 
have been entitled thereto if they had been distributable by way of 
dividend.” If this is so it could be a welcome affirmation of 
preference shareholders’ rights,”° but as this is probably contrary 
to generally accepted views as to the law at present in this respect it 
must be open to question whether the Committee intended to 
recommend such an alteration. On the other hand the contrary result 
could have very unfair consequences for preference shareholders and 
bring about a final erosion of their expectations to participate pari 


TO A converse result of the same character could arise where a preferential 
return of capital only was conferred u & particular class of shares. In 
either case, the capital entitlement the “equity ° share capital must 
also be affected, ın consequence, to a greater or lesser extent according to the 
capital gearing of the company in question. 

71 Two considerations which are likely in any event to limit the application of 
the decision in Dimbula Valley [1961] Ch. 858, may be noted. First, 1t was 
founded upon a particular question of construction and to this extent does 
not establish general principles of law. Secondly, problems relating to the 
composition and distribution of surplus assets on a winding up may arise 
increasingly infrequently in the future as it may be expected that in well 
drafted articles ‘of association provision will now be made in advance to 
settle these matters. 

72 The wider implications of this question are considered below. 

TS Report of the Company Law Committee (1962) Cmnd. 1749, paras. 886-889, 
and 850 (a) and (b). 

T4 1980 3.L.T. 297. If incorporated into a new Companies Act this recommenda- 
tion will end the element of uncertainty which exists at present by reversing 
te contrary decision of Buckley J. on this pomt in the Dimbula Valley case 
supra). 

1 As provided, e.g., in the Companies Act, 1048, Table A, art. 128. 

76 The consequences in the form of ‘bonus *' preference shares and increased 

preferential dividend outlays will be as welcome to preference shareholders 

as they may have been unanticipated by most company managements. 
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passu with ordinary shareholders in surplus assets on a liquidation.” 
Further, if preference shareholders do have express rights of this 
nature in a winding up, will a distribution of such capital to ordinary 
shareholders only while the company is a going concern constitute 
a variation of these rights which requires their class consent? The 
Committee’s recommendations on this point, if adopted in their 
present form, may only serve to open up new areas of dispute 
between ordinary and preference shareholders. Important questions 
of principle are at stake here and it is therefore especially unfortunate 
that the Jenkins Committee did not itself resolve these in the light of 
its overall review of the law. 

Every change in the capital structure of a company must have 
the effect of altering relative income, capital or voting entitlements 
of the various classes of members,’ but unless changes were per- 
mitted the resulting rigidity would be highly undesirable in practice 
and was rejected in principle by the decision in Andrews v. Gas 
Meter Co.’ which allowed a company to authorise the issue of 
preference shares even though its effect was to proportionately 
reduce certain of the entitlements of the ordinary shareholders. 

To combine flexibility in capital structures with protection for 
the rights of shareholders, provision is usually made in articles of 
association for the variation of special or class rights subject to the 
consent of the class in question. The absence of such a provision 
may give rise to difficulties of a procedural nature and the Jenkins 
Committee has dealt with this problem by recommending that a 
clause for variation, similar to that of the current Table A, should 
be deemed to be included in the articles.®° If this and the related 
recommendations are adopted effective protection will be afforded 
where alterations of class rights are proposed irrespective of any 
inadequacy in particular regulations.** 

With regard to the substance of alterations in class rights the 
courts have to the present, in the majority of cases, refused to 
recognise that when class rights are created not only strict legal 
rights but also legitimate expectations of certain continuing entitle- 
ments may be conferred. This issue has been evaded by resort to a 
very narrow interpretation of what is meant by the “ variation ” or 
‘* modification ” of class rights.®? The distinction adopted by the 


17 The consequences of this process, if carried to its logical conclusion, are 
considered, infra. 

T8 Except in the somewhat unusual case where a change is made which does 
not involve an alteration of the membership and affects all of the existing 
members on an equal or pro rata basis. 

19 [1897] 1 Ch. 861 (0.A.) 

80 Report of the Company Law Committee (1962) Cmnd. 1749, para. 198 (a). 

81 Ibid. paras. 188-198. 

82 Re Mackenzie d Co., Ltd. perel 2 Ch. 450; Greenhalgh v. Arderne Cinemas, 
Lid. [1946] 1 All E.B. 51a; cottish Insurance Corporation v. Wilsons & 
Clyde Coal Oo., Ltd. [1940] A.C. 462; Prudential Assurance v. Ohatterley- 
Whitfield Collieries [1949] A.C. 512; White v. Bristol Aeroplane Oo. [19053] 
Ch. 65; Re John Smith’s Tadcaster Brewery [1958] Ch. 808. i 
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Court of Appeal in White v. Bristol Aeroplane Co. was stated by 
Evershed M.R.* as being a difference between rights “ varied ” or 
“ affected ” “ as a matter of law ” and “‘ as a matter of business.’? 
The law will protect the former only. Romer L.J. expressed this 
test as being a distinction between ® © rights on the one hand and 
the results of exercising these rights on the other hand.” ‘This is 
an extreme view, the opposite of which would be to consider all 
variations of proportional entitlements, whether of voting, income 
or capital, as variations of class rights requiring class consents.®° 

The objection to the law at present, on the one hand, is that 
this distinction is subtle and not altogether realistic.8’ It has led 
to results which appear to be unfair and possibly unjust. The 
opposite extreme view, on the other hand, could be used to preserve 
indefinitely a fixed balance of power and rights between classes and 
so sanction the rigidity which English law has rejected. There 
are indications however that the courts may in the future exercise 
their discretionary powers to approve or reject variations of class 
rights on the basis of a wider view of the extent of such Tights than 
that used to the present." The adoption of a position between 
these extremes could avoid the worst disadvantages of both and 
is probably the approach which most preference shareholders would 
desire. This will be achieved if the courts exercise their discretion in 
this respect on the basis of an assessment in fairness and equity of 
the changes likely to follow from a variation of class rights, vis-d-vis 
those of other classes, viewed as a practical matter of business. 

The preference share is primarily an instrument of corporate 
finance and as such ought to offer shareholders certainty of entitle- 
ments and protection of their rights while at the same time satisfy- 
ing business needs as a security which has specific functions and 
usefulness in modern corporate capital structures. Although the 
common law principles applied to the definition of the income, capital 
and voting rights attached to preference shares are, in legal terms, 
logical and self-consistent, the status of this security at the present 


83 [1958] “Ch. 685. 

84 Ibid. at p. 80. 

85 Ibid. at p. 82. 

80 This latter view has been adopted by Professor Gower in the Draft Ghana 
Companies Code, 1961, s. 47 (5); Final Report of the Commission of Enquiry 
into the Working and Administration of the present Company Law of 
Ghana (Accra; 1961). Since this article was written the Ghana Companies 
Code, 1968, has been enacted and came into force on July 1 of this year. 

8’ Dr. Pennington ın Principles of Company Law (London; 1959) at pp. 160-163 
distinguishes between the “literal” test adopted in Greenhalgh v. Arderne 
Cinemas [1946] 1 All E.R. 612, and the test of variation in “substance ” 
adopted in White v. Bristol Aeroplane Co. [1958] Ch. 65, and Re John Smith's 
Tadcaster Brewery Co. [1068] Ch. 808. It ıs, however, not altogether con- 
vineing to contend that criteria which are adequate generally to protect class 
rights can be founded on such narrow verbal distinctions. 

88 See, e.g., the decision disallowing a capital reduction in Re Old Silkstone 
Collieries, Lid. [1964] Oh. 169; and the observations of Evershed M.R. 

*in White v. Bristol Aeroplane Co. [1958] Ch. 65 at pp. 76-77. 
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time, viewed in relation to these requirements of shareholders and 
businessmen, gives rise to a number of grounds for dissatisfaction. 

1. The principles which the law has evolved in interpreting class 
rights may not accord with business realities and this may have 
unfortunate consequences, particularly in relation to the valuation 
of preference shares where capital rights are inadequately defined 
by the company’s regulations. In purely legal terms the value of 
any company security depends upon an assessment of its worth 
according to the rights attached to it. There may be a gulf 
between the result of an assessment of this nature and that usually 
adopted by businessmen and investors, who today value company 
securities primarily in terms of their anticipated income yield.” 

2. In the absence of express provisions conferring or withholding 
rights to surplus capital on a winding-up the capital entitlement of 
preference shareholders may, as has been seen, be very uncertain, 
and dependent upon very fine points of construction.*! Difficulties 
of a more general character may arise in the common case where 
the regulations of a company provide for the capitalisation of profits 
in favour of the ordinary shareholders.*? If all amounts which are 
surplus to the net total of debts, liabilities and paid-up capital may 
be distributed by way of dividend or capitalised in favour of the 
ordinary shareholders before the commencement of a liquidation,®™ 
the rights of preference shareholders to share in surplus assets even 
if they can be established from the company’s regulations must 
be somewhat uncertain of materialisation in practice. Further, if an 


82 A preference share conferring a right to a fixed dividend per annum together 
with a share in surplus assets on a winding-up may be worth considerabl 
more than a preference share conferring the same dividend rights but wit 
capital rights limited to a return, which may or may not be preferential, 
of the nominal or paid-up value. This has been recognised by the courts, 
and Buckley J. in the Dimbula Valley case [1961] Ch. 853 at p. 862, 
acknowledged that two of the questions raised were hypothetical but ought 
nevertheless to be answered because ‘‘ they are questions which affect the 
valuing of the company’s shares to some extent and which would have 
to be clarified before any reorganisation of the company's capital structure 
was undertaken... .” 

80 The facts in Birch v. Cropper (1889) 14 App.Cas. 525, may be used to illustrate 
this. In the absence of any indication t a liquidation was pending the 
preference ahares, which constituted three-quarters of the company’s 400,000 
issued shares and which carried a five per cent. preferential dividend, if 
valued on a basis comparable with that generally employed at the present 
time, might have been expected to have been quoted at a figure not greatly 
in excess of or below par. In fact their legal mghts to share in surplus assets 
were such that their holders were finally paid approximately two and a 
quarter times this amount. 

®1 Bee above p. 508 et seq. 

98 e.g., Companies Act, 1948, Table A, art. 128. 

% A company may use a realised capital profit to pay a dividend in cash: 
Bishop v. Smyrna and Cassaba Ry. (No. 2) [1895] 2 Ch. 506. A capital 
profit on a revaluation of fixed assets may, bə capitalised by way of the 
issue of fully paid bonus shares: Bolton v. Natal Land and Colonisation Co. 
[1892] 2 Oh. 124. See the discussion above of the Jenkins Committeo's 
recommendations on this pomt (at p. 510), which if adopted without change 
would create further uncertainties. 
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assessment of the value of these shares while the company is a going 
concern is difficult, an assessment which must take into account the 
contingency of whether or not the ordinary shareholders will act to 
appropriate these profits to themselves before a winding-up, must be 
a virtual impossibility.™ 

8. The rights attached to preference shares are laid down with 
contractual effect in the regulations of the company and ought 
therefore to be capable of being safeguarded by due process of law. 
In practice the extent of such protection has often appeared to be 
less than the shareholders concerned might reasonably feel entitled 
to expect.” 

4. An undesirable proliferation of narrow verbal distinctions 
has emerged in the law relating to preferential share rights. These 
have been drawn in particular with regard to the entitlement of 
preference shareholders to arrears of dividends on a winding up, to 
their entitlement in some circumstances to surplus capital, and to 
questions of the variation of class rights. It has been well said in 
relation to the question of entitlement to arrears of preference 
dividend that *° ‘‘ The subtle distinctions drawn in these cases 
should have no part in the construction of commercial contracts,” 
and this is a criticism which generally ought not to be applicable 
to the definition of any of the rights of preference shareholders. 

An adequate solution to these problems may only be found in 
the context of the resolution of wider issues concerning the nature 
of the preference share, some aspects of which were once again 
brought to light in the Dimbula Valley decision.®” There are per- 
haps two fundamental unresolved questions at stake: first, should 
the existing unlimited freedom of companies to constitute class 
rights of any nature be restricted; and, secondly, if so, what form 
or forms should such restriction take? In other words what is to 
be the essential character of this security? 

The attitude of the Jenkins Committee to the first of these issues 
is one of tacit rejection.*® It has made no major recommendation 


94 If a capitalisation article had existed in Birch v. Cr (supra) for example, 
its exercise before the company’s liquidation on the basis of the present 
law could have more than quadrupled the nominal value of the ordinary 
shares (on which only approxmately one-third of par value was paid up) 
and restricted the return on the preference shares to their nominal (and 
fully paid-up) value. 

95 It 18 possible at present that in some circumstances (¢.g., on facts similar 
to those in Greenhalgh v. Arderne Cinemas, Lid, [1046] 1 All E.R. 512) 
a shareholder who has grounds for believing that he is being unfairly dealt 
with could have a better chance of securing redress by means of an action 
under s. S10 of the Companies Act, 1948, than through an action brought 
to enforce the regulations conferring the rights in question. 

96 Comment on the Draft Ghana Companies e, 1961, Final Report of the 
Commission of angui into the Working and Administration of the present 
Company Law of Ghana (Accra; 1961), p. 60. 

97 [1961] Ch. 858. 

88 one respect it has extended rather than restricted the freedom of com- 
panion in relation to their contractual powers vis-à-vis their shareholders, 

* by recommending that the new Act should permit the conversion of preference 
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with regard to preference shares, and a suggestion that in the 
absence of provision in the regulations preference shares should 
carry certain defined rights was not accepted.*® A contrary decision 
on this point could have done much to eliminate some of the 
preference share’s more unsatisfactory features as in the absence of 
statutory definition distinctions are likely to be made on the basis 
of reasons which are less valid in principle and less systematically 
and comprehensively developed.? 

The Committee’s refusal to recommend that the issue of non- 
voting shares should be prohibited was consistent with this attitude.* 
It did, however, exhibit a curious ambivalence of judgment by 
concluding that full publicity was necessary and desirable to protect 
the interests of potential investors in the case of non-voting shares * 
but not apparently in the case of restricted voting rights on 
preference shares,‘ nor for restrictions which may affect their 
capital or income rights.” Why should a different, and lower, 
standard of protection in this respect apply to preference share- 
holders’ rights compared with that accorded to non-voting ordinary 
shareholders ? 

With regard to the nature of the preference share it is arguable 
at the present time that many of its inconsistencies could be 
eliminated if it were fully equated in respect of capital entitlements 
with debenture or other fixed-income securities. Regulations which 
confer a fixed preferential dividend right could be interpreted, in 
the absence of express provision to the contrary, to confer a right 
to a return of paid-up capital only, without participation in surplus 


into redeemable preference shares, by special resolution and subject to appro- 
priate class consents: Report of the Company Law Committee (1962) Cmnd. 
1740, paras. 197 and 198 Q). 

99 The ’ practicability of such provision has been demonstrated in the Draft 
Ghana Companies Code, 1961 (supra), s. 51. 

1 The task of the courts in construing class rights which are inadequately 
defined by the regulations of the company concerned may resolve itself in 
some circumstances as & question which it is almost impossible to determine 
on grounds of general legal principles, namely whether or not the omission 
of a particular provision was intentional or unintentional. In the absence of 
statutory guidance narrow and unsatisfactory verbal distinctions have been 
resorted to m the past and may be employed further in similar circumstances 
in the future. 

3 Report of the Company Law Committee (1962) Cmnd. 1749, paras. 128-186. 

In the minority note of dissent on “Shares with Restricted or No Voting 

(at pp. 207-210) a prohibition which would restrict or limit corporate 
nate t in this respect was recommended. 

Ted. para. 140 (a). 

4 Preference shares quoted on the London Stock Exchange must comply with 

a requirement securing “‘adequate voting rights in appropriate circum- 

stances ': Rules and Regulations of the Stock Hachange, London, App. 

84, Sched. VII, Part A, F (1). 

oy ., Tights to participate in capitalisationa of income, or with regard to 

semability. On practical grounds, where class rights are inadequately 

dane in the company’s regulations as, 6.g., in Dimbula Valley (ew supra) 

might be culties in publicising the rights in question because it 

ia "Gadi b to discover exactly what they are, but this is an argument in 
favour of requiring publicity rather than the reverse. 
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assets. Such a principle could be adopted either by the courts 
or by express statutory declaration and by its approval of the use 
of the Spens formula, which relates the capital entitlement of 
preference shareholders on a repayment to quoted or market values 
and therefore to a yield basis, the Jenkins Committee has gone 
some way towards acceptance of this view, and its implications.” 

Three main advantages would appear to follow from this course. 
First, a principle of interpretation when preference shareholders’ 
capital rights are not adequately defined would be established and 
with it an element of greater certainty in the law. Secondly, and 
consequently, the estimation of the value of preference shares on 
the basis of their legal rights would be brought into line with that 
obtained from a commercial yield basis of valuation. The difficul- 
ties associated with the appraisal of rights to capital, which are 
impossible to evaluate accurately because they are dependent on the 
double contingency of a winding up and a failure of the ordinary 
shareholders to appropriate to themselves profits to which they 
are entitled, would be eliminated. Thirdly, the character of 
preference shares with undefined or inadequately defined capital 
rights would be brought into line in this respect with that now 
commonly provided for in company regulations, since the decision in 
Scottish Insurance Corp. Ltd. v. Wilsons & Clyde Coal Co.® on the 
basis of the Spens formula. 

These advantages are substantial. The main objection which 
may be brought against such a principle is that it must eliminate 
the last element of genuine participation in the company’s profits or 
assets, in excess of that enjoyed by a mere lender to the company, 
which has any real value for the preference shareholder and with it 
any true claim to be called a “ member.” 

** You must be very pleased to have become a member of our 
company,” said the managing director, March Hare. 

Alice looked, carefully, at her (preference) share certificates and 
the company’s regulations. ‘* But I don’t see here any rights 
which could properly be said to make me a member,” she said. 
“ There aren’t any,” said March Hare.’ 

With regard to income rights the preference shareholder has 
no greater claims than the debenture holder 7° but in some respects 


6 This ‘‘ solution °” will be achieved in part at least if the decision in Dimbula 
Valley (Ceylon) Tea Co., Ltd. v. Laurie [1961] Ch. 853, is not followed 
in the future. The oyolan of the preference share, to the present, in this 
direction was recognised by Evershed M.R. in his judgment in Re Isle of 
Thanet Electricity Supply Co., Lid. [1950] Oh. 161 at p. 175. 
Report of the Company Law Committee (1962) Cmnd. 1749, para. 195. The 
recommendstion providing for the conversion of preference into redeemable 
preference shares is also a step in this direction, ibid. paras. 197, 198 (g). 
Cf. also the discussion on the introduction of no par value preference shares, 
ibid. paras. 82-84. 
: 940] A.C. 462. 
ith apologies to Lewis Carroll. 
10 o The preference shareholder's possible rights to share in surplus profits are 
“discussed at pp. 501-502 above. 
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is in a markedly inferior position. The dividend declared on his 
shares in any year may be less than that offered in the terms of 
issue, or it may be passed altogether in which case if it is not 
expressed to be cumulative any future claim may be forgone 
entirely. In addition the debenture holder is less susceptible to a 
disadvantageous variation of the rights conferred by his security 
or to the total extinguishment of his interest in a way which may be 
neither anticipated and provided for in the terms of issue nor 
desired by him. The preference shareholder has relatively less 
security of capital than the debenture holder, who normally has a 
charge on the assets of the company, and ranks for repayment on 
a winding up after the costs and expenses of winding up, the claims 
of the creditors, secured (including debenture holders) and 
unsecured, and other preferential payments have all been met in 
full. Lastly, the voting rights of the preference shareholder, which 
might be considered to counterbalance to some extent the greater 
security of income and capital enjoyed by debenture holders, are 
normally provided only when preferential dividend payments are in 
arrear. In practical terms, therefore, trustees for the debenture 
holders in most circumstances may well be in a better position to 
protect the interests and the security of the beneficiary debenture 
holders than preference shareholders could achieve by the indepen- 
dent exercise of their somewhat ineffective membership rights. 

In relation to the commercial requirements of the modern 
company the preference share cannot now be said to have any 
unique and essential function. It is probable that the great 
majority of companies find, in principle, little to choose between 
preference or debenture securities as instruments of corporate 
finance. 

It must be concluded, therefore, that the closer the preference 
share approaches the status of a pure firxed-interest security the 
stronger becomes the argument for the abolition, by the Stock 
Exchange,” in the case of quoted securities, or by the legislature 
generally, of the right of companies to create ‘‘ shares’? with 
specific limited income rights, unless secured by way of debenture. 
At best the membership advantages conferred upon investors by 
preference shares of this nature must be largely illusory while their 
inferior rights and protection compared with debenture stock may 
constitute a potential trap for the less informed. In terms of 
commercial needs the further this development is taken the more 
redundant the preference security becomes. 


11 Cf., e.g., Scottish Insurance Corpn. v. Wilsons d Clyde [1949] A.C. 462; 
Prudential Assurance v. Chatterley-Whitfield Collieries [1949] A.O. 612. 
13 A distinction may be drawn between the greater requirements for the pro- 
tection of investors in the case of securities quoted on the Stock Exchange 
than in the case of non-quoted securities. This was recognised by the 
Jenkins Committee in both majority and mimority discussions of restrictions 
upon the issue of non-voting shares, Report of the Company Law Committee 
(1962) Omnd. 1749, pp. 46-49 and 207-210. . 
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This conclusion is strengthened by the fact that the theoretical 
justification usually advanced for the existence of the preference 
share has been weakened in recent times. Ordinary or equity share 
capital may be said to offer greater potential income and capital 
entitlements subject to the greater risk or potential for loss in the 
event of business fluctuations or failure. Preference share capital 
offers less advantageous potential benefits but compensates for this 
by greater security afforded for rights to income, and often to 
capital. However, a number of factors including the official adop- 
tion of full employment policies * and the persistent inflationary 
trend, both in the United Kingdom and abroad, since the end of 
World War II have probably operated to reduce this element of 
risk in equity investment. The worst effects of failures of demand 
may be reduced in many cases also by an increased willingness of 
Government to assume direct responsibilities in connection with 
particular problems of depressed industries.1* The argument now, 
therefore, that preference shares confer membership on the basis of 
reduced risk bearing, in the light of the general restrictions applied 
on the extent of participation in corporate management and assets, 
has lost much of its force. 

A company security which confers genuine membership 
advantages intermediate between equity and fixed interest invest- 
ment can only be created where the degree of security of income and 
capital entitlements conferred is less than that of the debenture 
holder but greater than that of the ordinary shareholder.’ Such a 
share may be simply established by provision for a class right to a 
fixed dividend (which may be conferred preferentially) together with 
the right to a proportionate share in further increases after the 
ordinary shareholders have received a similar dividend payment.** 
Ideally an intermediate class of share capital of this nature ought 
to be constituted under regulatory provisions which have general 
effect. 

The practical advantages offered by a share of this type may be 
illustrated by reference to the facts in the controversial case of Re 
Mackenzie & Co., Ltd." where a reduction of capital was approved 
by the court despite the fact that the preference shareholders’ 
rights to dividend were reduced thereby, to the advantage of the 


13 Seo e.g., the Beveridge Report, Full Employment in a Free Society (London; 
1944) 


14 An example of this is provided by the Government initiative shown in the 
reorganisation of the United Kingdom cotton industry during recent decades. 

16 The express conferment of preferred or participating preference class rights 
of the nature suggested here has the effect of reversing the relevant 
common law principles established since the decision in Will v. United 
Lankat Plantations Co. [1914] A.C. 11. k 

16 In the case of no par value shares -this provision would probably suffice to 
establish the substantive rights of such a class, apart from voting, as quoted 
capital values would automatically adjust to actual and expected income 
payments. Where par values are retained a corresponding right to participate 
in capital distributions would be required. 

17 1916] 2 Oh. 450. 
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ordinary shareholders. The company had suffered a capital loss and 
it was not necessarily unfair that the preference shareholders should 
share in the consequent capital reduction with the ordinary. What 
was unfair was that the reduction of preference capital would 
probably enure permanently while that of the ordinary shares might 
well be reinstated by means of subsequent dividend increases. In 
such circumstances the burden of losses as well as the division of 
excess profits between classes of members could be more equitably 
apportioned if preferred or participating shares have provided 
investors with the choice of genuine degrees of entitlement rather 
than with extremes of full participation or of complete exclusion 
only. 

The problems of the preference share can only be finally resolved 
when the law has clearly determined its essential nature. Is it 
merely a form of fixed interest loan security, is it a share conferring 
real rights of participation in corporate management and profits, 
or is it to remain a hybrid legal device with a unique, and varying, 
character of its own? The ultimate capital entitlement of the fixed- 
interest investor is fixed contractually while the equity shareholder 
is entitled to a pro rata share in the company’s residual assets. In 
both cases their present worth depends upon the discounted value 
of anticipated income and capital, payments to be made by the 
company, or from its assets. But the capital, and possibly voting 
Tights of the preference share do not have such a general 
character ® and may vary from company to company. The legal 
basis for expectations as to future capital entitlement must be 
derived from the company’s regulations, which may be difficult 
for the investor to obtain and possibly to construe, while in practice 
considerations as to the likelihood of a capitalisation of accumulated 
profits by the ordinary shareholders may have to be taken into 
account. Ultimately, it is to be hoped the preference shareholders’ 
tights will be established generally, either on the basis that this is 
in fact a loan security, or that it is a preferred or participating 
share. For the preference share which combines both equity and 
fixed interest characteristics is a somewhat unique anomaly in 
business finance which must continue to give rise to problems and 
apparent injustices for investors, and as such is a security which 
can hardly reflect credit on the law under which it has been 
evolved and which continues to sanction its existence. 


Morray A. Pickerina.* 


18 The rights attached to the ordinary shares of public companies are generally 
similar in nature and the only major exception at the present time to this 
is that of the creation of restricted voting rights in some cases. 

* MA., LL.B. (NB). 

I wish to express my thanks to Professor L. C. B. Gower for his encourage- 
ment in the preparation of this article and discussion of a number of the 
issues raised. Responsibility both for the views expressed and for errors— 
of law, fact and judgment—is entirely mine. 


THE UNRULY WRIT OF HABEAS CORPUS 


For those who enforce the criminal law, there have long been 
worrying possibilities that prisoners could abuse the remedy by 
habeas corpus and canvass a number of courts or judges in 
succession. That could mean that after several had held a prisoner 
to be rightly in gaol, the wrong-headedness of still another could 
nullify all the earlier decisions. That worry reached its climax 
when the Privy Council held in Eshugbayi Eleko v. Nigeria + that 
a prisoner could canvass in turn every judge of every court that had 
jurisdiction. Such a doctrine threatened to multiply applications 
to a preposterous extent.” 

In 1958 the Hastings cases * reduced this danger very substan- 
tially. Two Divisional Courts (one confirming the other) by their 
rulings effectively destroyed the pre-Judicature Act practice of going 
from court to court by holding that since that Act only one English 
court could hear an application for the writ, viz., the High Court, 
that all Divisional Courts were merely representatives of that court, 
and that when one Divisional Court had refused to grant the writ or 
release the applicant, then no other Divisional Court could be 
applied to, but the applicant had exhausted his remedies. The 
Hastings decisions expressly dissented from the Privy Council’s 
view that an applicant could go from one judge sitting in court to 
another. 

In vacation, however, an applicant had for centuries been able 
to go to a judge in chambers; and the Hastings decisions left open 
the question whether an applicant could not go from one chamber 
judge to another after a refusal. Indeed, some of their language 
rather encouraged that idea. This seems rather surprising, since 
their general reasoning seemed to be against every renewal of an 


1 [1928] A.C. 459. 

2 The possible results are stated most forcibly in an Irish and a Canadian 
case. In State (Dowling) v. Kingston [1087] I.R. 609 at p. 746 Fitzgibbon J. 
said: ‘‘. .. it 18 to my mind almost inconceivable that the legislature, when 
enacting the Judicature Act . . . deliberately set up, for the purpose of 
habeas corpus applications and for them alone, twenty-eight tribunals of 
co-ordinate jurisdiction, any single one of which might, without the possibility 
of an appeal, overrule the conaidered opinions of the other twenty-seven.’ 
Similarly in Ex p. Shane [1969] O.R. 887 MoRuer C.J. stated: ‘‘ Counsel 
for the prisoner on this application to me olaims that he has a right to 
apply from jndge to judge until he has a decision in his favour or has 
had his application heard by all the judges exercising the jurisdiction of 
the Supreme Court of Ontario. This would mean that thirty-one applications 
could be made. 

8 Re Hastings (No. 2) [1959] 1 Q.B. 858; Re Hastings (No. 8) [1959] Oh. 868. 

4 Re Hastings (No. 2) [1950] 1 Q.B. 858 at pp. 872, 875; Re Hastings (No. 8) 

° [1959] Ch. 868 at p. 879. 
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application, in that a judge in chambers represents the High Court 
no less than does a Divisional Court. 

Though the Hastings decisions reached satisfactory conclusions 
so far as they went, their reasoning did not convince everyone; 
they had gone counter to the Privy Council; and presumably these 
factors, added to the doubts left about successive applications in 
chambers, led to the legislation on habeas corpus embodied in the 
Administration of Justice Act, 1960.° 

This is a disappointing enactment. Instead of confirming the 
general rulings in the Hastings cases and making it plain that these 
extended to chambers, the Act has substituted new anomalies worse 
than any evolved at common law. The uncharitable could also say 
that it short-changed the public by appearing to give what it 
really withheld. 

Putting an end to all successive applications would have told 
against prisoners, but that would have been no hardship if a general 
Tight of appeal had been given, even if that had extended to the 
Crown, as common sense seemed to require. What has been given 
is far different. 

The new Act contrived to give the appearance of stopping an 
applicant for habeas corpus from having two bites at the cherry, 
while actually it did nothing of the sort. This result was achieved 
by allowing applications for the writ or for release to be made to a 
single judge, but by allowing only a Divisional Court to refuse 
telease.* This artifice results in a single judge being able to give a 
decision only one way, that is, for the applicant. If he is against 
the applicant, he can give no decision, but must refer the matter to 
a Divisional Court. In effect that gives the applicant two chances 
of success in every case, without appealing. He cannot apply to a 
second court or judge 7; but he has no need to; the first judge must 
make the second application for him, if unwilling to release him. 

So the Act, instead of cutting down successive applications, 
which would probably have been eliminated without statute, has 
given this objectionable privilege statutory sanction. 

The situation is aggravated by the provisions for appeal. Appeal 
is to lie from a Divisional Court for either the applicant or the 
Crown,® and no appeal will lie from a single judge.® At first sight 
one might think that this holds the scales evenly, but second 
thoughts show instead a disguised discrimination against the Crown. 
The single judge cannot hold against the applicant, but only against 
the Crown; so that he has an appeal in every case. A single judge 
can make just as vital decisions against the Crown as any court, and 
these are made final. It seems also decidedly anomalous that 


568 & 9 Bliz. 2, c. 65. ` 

© Ibid. s. 14 (1). 

T Ibid. s. 14 (2). 

8 Ibid. B. 15 (D). 

9 Ibid. s. 15 (2). i 
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appeal should lie from a Divisional Court and not from a judge, 
though the presumption must be that the court would be the more 
likely to be right. 

The final anomaly is found in the provision that even when 
the Crown’s appeal from a Divisional Court’s judgment releasing 
a prisoner is allowed, the former prisoner (unless one detained as of 
unsound mind) shall retain his liberty, the liberty that the House 
of Lords holds he should never have been given. The House thus 
hears an academic appeal, though the courts have always set their 
faces firmly against academic appeals. But legal principle has 
played little part in these changes. What will they do for the law’s 
repute when the public see a man walking the streets whom the 
highest court has held should be in gaol? 

There were indeed aspects of habeas corpus law left unexplained 
by the Hastings decisions. Though Dr. de Smith in a contemporary 
comment found no fault with them, he pointed out that they left 
awkward questions unanswered.4 The legislature’s ill-judged 
attempts to answer them, or perhaps to obviate the need to ask 
them, have only made matters worse. 

But even at this date it would be worth knowing whether legisla- 
tion was ever really necessary, and whether the courts could not 
have solved all problems by searching through the history of the 
writ for the original sources of anomaly. Some tracing has already 
been attempted, but it has not gone back far enough. 

The point made by Dr. de Smith was that before the Judicature 
Act, no one questioned the right to go from one court to another. 
Many judges had insisted that a second court, hearing an application 
dismissed by a first, not only could but must ignore the first decision 
and decide de novo. The Hastings cases held that going from 
one Divisional Court to another was not going to two courts, but to 
two branches of one. Yet the right so long recognised to go to two 
courts at all could only mean that the principle of res judicata did 
not apply to habeas corpus. But, if so, why did it apply in 
Divisional Courts, even if both did represent the High Court? 

The Hastings decisions did supply answers to this query, but 
answers that do not satisfy. They fail to satisfy because they 
began by presuming that in general successive applications for a 
habeas corpus could be justified. That presumption required the 
courts to assume the onus of justifying an exception for a second 
application made to the same court or members of the same court. 
As it proved, the only justifications that could be found, when the 
problem was approached in that way, were in conflict with settled 
legal principles. 

10 Tbid. 8. 15 (4). 
11 “ Successive Applications for Habeas Corpus "’ (1959) 22 M.L.R. 184. 
14 Cow v. Hakes (1890) 15 App.Cas. 508 at pp. 514, 527; Es p. Partington 

(1845) 18 M. & W. 679; Re Harri hi and Ramsay (1858) 2 E. & B. 


, 869 at p. 875; State (Dowling) v. Kingston [1 I.R. 679 at pp. 744, 
° 745, and Irish cases there cited; Eshugbam Eleko v. Nigeria [1928] A.C. 459. 
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This article will try to show that the courts that decided the 
Hastings cases would have been on sounder ground if, to reach 
the desired conclusion, they had instead challenged the general 
tule allowing successive applications; for this was early drawn from 
a distorted view of res judicata that was later rationalised and 
reformed, though too late to rectify its application to habeas 
corpus.7® 

There is no question but that successive applications (always in 
different courts, prior to Re Cobbett * in 1845, for practical reasons) 
were accounted for on the basis that the first refusal created no 
res judicata. The reasoning followed was that: (a) an application 
for habeas corpus, being made on motion and without pleadings, 
was a summary proceeding,’ and the decision thereon was an 
“ award ”? (i.e., an order) and not a formal judgment 1°; (b) no 
writ of error would lie on such a decision, and nothing but a 
judgment reviewable by writ of error created a res judicata 7’; 
(c) there being no res judicata, the applicant could apply again on 
the same grounds, ignoring the decision refusing relief, and the 
second court had to ignore that decision, too, and hear the applica- 
tion as though no decision had been given.?® 

Neither court that decided the second and third Hastings cases 
appeared to dispute any of the above reasoning, or that, as a result 
of it, the first refusal of Hastings’ release would have been no 
answer if he could then have applied to an independent court. 
But both Divisional Courts drew a fundamental distinction between 
Hastings’ case and pre-Judicature cases,” in that all three of his 
applications were made (though through different members) to the 
same High Court.” In holding that that court was bound by 
previous rulings of any of its members, both Divisional Courts 
invoked some principle that they would not label “‘ res judicata,” 
probably because of the past, but which was hardly distinguishable. 


Lord Parker C.J. explained the principle thus: 
. . . after 1880 [when the Exchequer and Common Pleas 
Divisions had been merged in the Queen’s Bench Division] an 


13 See pp. 526-528, below. 

14 (1845) 5 L.T.(0.8.) 180. 

15 R. v. Dublin (Dean and Chapter) (1728) 1 Str. 536; 1 P. Wms. 848; 8 Mod. 
27; affd. 1 Bro.P.0. 178 (mandamus case). The same rule applied to certiorari, 
and to mandamus and prohibition, where there were no pleadings; aliter, 
where pleadings were ordered, since this affected the mode of trial and the 
form ot the judgment; notes 29, 30 and 81, below. 

16 R. v. Dublin (supra) at 8 Mod. 20; City of London’s Case (1600) 8 Rep. 
191b at p. 127b; Pender v. Herle (1725) 8 Bro.P.C. 505 (mandamus); Lord 
Goddard, ‘A Note on Habeas Corpus >° (1049) 65 L.Q.R. 80 at pp. 85, 36. 

17 Re Harrington and Ramsey (1858) 2 E. & B. 669 at pp. 670, 675; R. v. Dublin 
(supra); Pender v. Herle (supra); Lord Goddard (supra) at pp. 84-86. 

18 Re Harrington and Ramsey (supra); Lord Goddard (supra), loc. cst. 

19 Jbid.; and see cases cited supra, note 6. 

20 There had been no reported Instances of second applications since the Judica- 
ture Act. 

21 [1050] 1 Q.B. 358 at p. 876; [1959] Ch. 868 at pp. 377, 380. 7 
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applicant for habeas corpus who had been heard by a Queen’s 
Bench Divisional Court and refused, if he applied again to a 
Queen’s Bench Divisional Court upon the same evidence, was 
in the same position as an applicant before 1878 who had made 
a second application to the same common law court, and could 
be met with the objection with which the applicant was met in 
Re Cobbett. ‘‘ You have been heard once; we cannot enter 
into the matter again.” 2? 


Vaisey J. in Re Hastings (No. 3) reached the same conclusion 
by much the same reasoning. He said: 


How we, judges of the High Court, could be heard to override, 
overrule, or otherwise interfere with a judgment which is the 
result of a hearing by the Divisional Court, or how we could 
be heard to say that the conclusion of that court, and its 
order—an order of our own court, the only court that exists, 
the High Court of Justice—was wrong, and that something 
else should be done, is beyond my comprehension.” 


Both these passages in effect say that though the earlier decision 
would not conclude another court—there being no res judicata—it 
did conclude the court in which the decision was made, and all its 
Members. But any idea that the conclusiveness of a decision 
depends on what court it is raised in is entirely contrary to principle. 
Before the Judicature Act, was it arguable that an ordinary 
judgment or even an order in the Common Pleas had any less 
effect as an estoppel in the Queen’s Bench than in the Common 
Pleas itself? Such an idea is a novelty. 

Lord Parker C.J. thought this view could be supported because 
cases that held a refusal of habeas corpus not to bar a grant in a 
second court could be contrasted with the one case (Re Cobbett) 
in which both applications were made in the Exchequer, and as has 
been said that court refused the second, stating: ‘“ You have been 
heard once; we cannot enter into this matter again.” * 

But it seems plain that the Exchequer was refusing to reconsider 
the application, not because it was concluded, but because that 
course would be senseless. It had exhausted the subject before. 
And the explanation why an applicant for habeas corpus who had 
failed once had in all other cases gone next to another court, and 
not to the first again, was not a legal obstacle, but a highly 
practical one. The common law courts each consisted of five judges, 
of whom four nearly always sat *; and on returning to any court 
32 Re Hastings (No. 2) [1059] 1 Q.B. 858 at Be Pre 
33 Re Hastings (No. 8) 59] Ch. 868 at p. : 

24 In Re Hastings (No. 8) 16 was assumed that the application in Re Cobbett 
was again for a habeas corpus. But this is far from clear; the report, 
which is very sketchy, simply says that the motion was ‘‘to rescind the 
order made herein, on the ground that it had issued improvidently." Since 
the court on the earlier motion had simply refused a habeas corpus, 
rescission would give no positive relief. 

35 See the pecular statute (1880) 1 Wm. 4, c. 70, s. 1, which had fixed, 
fot quorums, but the maximum number of judges who could sit. 
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an applicant would be faced with the same or practically the same 
Bench as had already held against him; so he would plainly be 
wasting his time and theirs. 

Lord Parker C.J. gave a second reason why a court should 
decline to hear a second application when members of the same 
court had already dismissed a first. He said: 


. . . it appears clear that he [applicant for habeas corpus] 
could not apply twice to the same court on the same facts, for 
whether the decision whether or not to issue a writ of habeas 
corpus is not a judgment so that there is no res judicata, it is 
not a writ of course (Hobhouse’s case) and the decision 
whether or not to issue it involves the exercise of a judicial 
discretion. The court must always have an inherent jurisdic- 
tion to refuse, having once exercised its discretion, to hear the 
same matter argued again. Thus in Re Cobbett an application 
had been refused by the Court of Queen’s Bench and again by 
the Court of Exchequer. It was then made a second time to the 
Court of Exchequer . . .*° [when Parke B. made the statement 
already quoted. | 


When a common law court was approached a second time for 
a habeas corpus that the same judges had already refused, no doubt 
it would always refuse again; but it hardly seems a happy way of 
describing its role to say that the refusal would be based on 
discretion. If the applicant had rights it must give effect to them. 
But when he had no rights, whether because of something 
like res judicata or because the evidence showed his detention was 
lawful, it is misleading to say that the writ would be refused in the 
exercise of a discretion. The court would be applying the law, 
not its pleasure. 

Hobhouse’s case °! only decided that in habeas corpus proceed- 
ings the court should not even issue the writ until an arguable case 
of illegal detention was made out. 

In Re Cobbett the court can hardly be said to have exercised 
its discretion in refusing to rehear an application; nor should it 
even be regarded as declining jurisdiction. It must have heard 
Cobbett’s counsel up to the point where he stated he was repeating 
a former application, and it decided against him, not as a matter 
of discretion, but because it knew the facts showed no right to 
relief. The court did not even need to invoke anything like 
res judicata; it disposed of the matter on the merits. This was 
proved by the fact that when the court had refused to hear more 
about the writ, it actually granted a rule nisi to rescind its earlier 
disposition of costs, which counsel claimed was wrong and it 
later rescinded this disposition.?* So the court conceded that it could 


26 [1959] 1 Q.B. at p. 871. 
27 (1820) 8 B. & Ald. 420. 
28 (1845) 14 M. & W. 176. . 
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re-open a ruling that was wrong; it refused to re-open the ruling on 
the writ simply because convinced that this was right. 

Few will quarrel with the result of the Hastings decisions; but 
one may still feel that they took the wrong course in justifying an 
exception to the supposed general right to make successive applica- 
tions for habeas corpus. Instead they might have shown that the 
supposed right itself was without profitable basis. 

The decisions before the Judicature Act, when there were 
several courts able to grant a habeas corpus, uniformly assumed 
that successive applications could be made to different courts. The 
explanations accepted for this practice involved an elaborate course 
of reasoning, as has been seen.?° To summarise: A motion for a 
habeas corpus was a summary remedy, and the resulting decision 
was an order, not a judgment, on which order a writ of error would 
not lie; only a judgment reviewable by writ of error created res 
judicata; and without res judicata the party was not concluded. 
So an applicant refused a habeas corpus could move another 
court; and the second must treat the matter as at large as though 
there had been no decision. 

Most of this chain of reasoning seems rational enough; but the 
conclusion does not follow logically at all; and there are four legal 
objections that prove it to be unjustifiable: 

(a) The notion that a judicial decision not reviewable by writ 
of error does not conclude the parties stems from Coke C.J.’s dicta 
to that effect in Bonham’s Case *°; but this notion was repudiated 
generally by the end of the seventeenth century and Coke C.J.’s 
dicta expressly declared not to be law; 

(b) This notion is contradicted by a host of authorities from 
the seventeenth century right down to the present, in which all sorts 
of decisions (e.g., by justices and other summary tribunals and by 
ecclesiastical courts) which were not judgments at common law or 
reviewable by writ of error, were held nonetheless to conclude the 
parties; they created estoppel by quasi-record which differed little 
from res judicata; 

(c) Second applications for habeas corpus cannot be reconciled 
with a general rule of practice, dating back to before the seventeenth 
century," which would not allow renewal of a dismissed motion 
unless the dismissal had been based on a mere formal or technical 
objection *?; 

29 See p. 528 above. . . 30 (1609) 8 Rep. 121b at p. 127b. 
31 There are scores of decisions on this rule, the best-known of which are 

R. v. Great Western Ry. (1844) 5 Q.B. 597; R. v. Manchester & Leeds Ry. 

(1838) 8 A. & H. 418; Tilt v. Dickson (1847) 4 O.B. 786; Dodgson v. Scott 

(1848) 2 Exch. 457. The ignoring or overlooking of these decisions in the 

cases on successive applications for habeas corpus is not easily accounted for. 

In Dodgson v. Scott (supra) Parke B. said (at p. 459) that this rule 

a at common law before it was put in writing in 1605, as quoted in the 


32 This exception was well established ab common law though the written 
Tule takes no account of it. 
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(d) Second applications for habeas corpus flew directly in the 
face of a Rule of the King’s Bench made in 1605, which read : 


It is ordered that if any cause be once moved in court in 
presence of counsel for both parties, and the court thereupon 
order between them, if the same cause be again moved, against 
the rule so given by the court, an attachment issue against him 
who shall procure such motion to be made, and that the counsel 
who shall so move (having notice of the former rule) shall not 
be heard here in court in any case in that term in which such 
motion shall be made contrary to the said former rule.* 


The first two objections to successive applications for habeas 
corpus may be enlarged on shortly. In Bonham’s case the plaintiff 
had been convicted and punished by the College of Physicians for 
practising without a licence. He sued them and they pleaded that 
he was concluded by their conviction. But Coke C.J. declared that 
he was not concluded and could “ traverse ”? the facts found for 
the reason inter alia that he could not bring a writ of error. Some 
eighty years later, in Phillips v. Bury, Holt C.J. denied the vali- 
dity of this reasoning, and held that the conclusiveness of a judicial 
decision was in no way weakened because no appeal lay.’ In 
Groenvelt v. Burwell, Holt C.J. even more directly repudiated 
Coke C.J.’s views in Bonham’s case, saying that he bad had a 
personal bias,*? and again denying that a decision was any the less 
conclusive because no writ of error lay upon it.” 

Holt C.J.’s views are borne out by hundreds of later decisions, 
the effect of which is thus expressed by a modern textbook: 


Judgments of courts not of record—The doctrine of estoppel 
by record has been extended by analogy to the decisions of all 
tribunals which have jurisdiction .. .*° 


This principle is illustrated by the effect of decisions of justices, *° 


23 Bee Peacock's Rules and Orders of Q.B., p. 8. This rule strangely enough 
eacaped the notice of writers on court practice before Tidd. 

34 (1641) 1 Ld.Raym. 5 and (more fully from Holt 0.J.'s M.8.) 2 T.R. 346. 

35 (1694) 2 T.R. at p. 854. 

36 (1690) 1 Ld.Raym. 454. 

at Ibid. at p. 468. 

38 Ibid. at p. 469. 

39 15 Halabury, Laws of England (8rd ed.), p. 218 (‘‘ Estoppel,”’ Vaisey J. 
being one of the authors). 

40 The irrationality of the view that dismissal of a first application for a 
habeas corpus creates no estoppel can be shown by considering what can 
happen on a second application. Many applications are indirect attempts 
to question a summary conviction; and then the court usually requires the 
conviction or a copy to be brought before it. Even if the warrant of 
committal proves defective, the court will still refuse release if it is 
supported by a regular conviction, which is thus treated as concluding the 
applicant. But a summary conviction has never been reviewable by writ 
of error, any more than an order refusing a habeas corpus. Neither creates 
a technical res judicata; but both should create an analogous estoppel. When 
the court ignores an earlier refusal and grants a habeas corpus, holding the 
refusal not to conclude, yet then holds that release is barred by the conviction, 
the court gives more t to the decision of a justice than to the decision 
of a superior court. 
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and other summary tribunals, the decisions of the former ecclesias- 
tical courts *& and the Court of Admiralty, even interlocutory 
decisions and orders, though on none of these did a writ of error 
ever lie, 

In all probability the idea that refusal of a habeas corpus did 
not conclude and that that could be applied for anew was evolved in 
unreported cases during the period before Bonham’s Case was 
repudiated.*® By the time that was discredited, the courts had 
forgotten where the practice in habeas corpus had had its origin, so 
that the practice survived its source. 

Writs of error did not lie on the grant or refusal of any 
prerogative writ ** except in cases where pleadings were ordered. So 
one would expect second applications for all those writs to'be 
permitted. But even that amount of logic in the practice cannot be 
confirmed. The decisions show that there never was any consistent 
principle governing all those writs. Apart from habeas corpus, 
only a prohibition (refused without pleadings) could be applied for 
twice.*® Though. a writ of error would not lie on the refusal of a 
mandamus (without pleadings), resulting decisions that a second 
application can be made are not only wanting, but there are 
express decisions to the contrary.*7 There are many decisions that 
no writ of error lies on certiorari proceedings, but none to allow a 
second application for a certiorari after the first has been dismissed 


#1 See the cases reviewed in the Duchess of Kingston's Case (1776) 2 8m.L.C. 
(18th ed.), p. 614. 

42 Barnes' Case (1616) 2 Roll.R. 187. 

ts It is probably no coincidence that the City of London’s Case (1609) 8 Rep. 
121b, which held that no writ of error lay upon habeas corpus proceedings 
(p. 127b) followed directly after Bonham’s Case m Coke's reports. In all 
probability the court in making that ruling in the City’s case, after the 
ruling in Bonham’s Case, must have seen that the two would open the way 
to successive applications for habeas corpus. But nothing like open dis- 
cussion of these being available appears in the reports before R. v. Suddio 
(1801) 1 Hast 806 at p. 814, where Aran gon C.J. in refusing a habeas corpus 
remarked obiter that application could be made again in the other courts, 
thereby implying that that was an established practice. This practice 
can be traced in Crosby's Case (1771) 2 W.BI. 754 at p. 758, a note to 
which states that before Crosby applied to the Common Biens, he and one 
Oliver had applied to Lord Mansfield C.J. m Chambers and to De Grey 
0.J.0.P., and that Oliver applied later to the Exchequer. In 1704 one 
Paty applied to the King’s Bench for a habeas corpus: R. v. Paty (1704) 
2 Ld.Raym. 1105; 2 Salk. 508. Of Paty it is stated in Burdett v. Abbot 
(1811) 14 East 1 at 02 in East’s note, t he had made other applications 
for habeas corpus ‘' to several of the judges aa well as to the Lord Keeper.” 
It would thus seem that the practice of makıng successive applications was 
followed long before judicial discussion of it got into the reports. 

44 A Note on Habeas Corpus by Lord Goddard O.J. (1949) 65 L.Q.R. 80 at 
pp. 84, 85. 

45 Re Harrington £ Ramsay (1858) 2 E. & B. 689; Gorham v. Haeter (1850) 
10 O.B. 102 at p. 188. Error had been held not to lie in prohibition in St. 
Damd's (Bp.) v. Lucy (1698) 1 lid. Raym. 589 at p. 545. 

46 R. v. Dublin (Dean & Chapter) (1728) T Bir. 586; d Moa. 27; affd. 1 Bro.P.C. 
178; Pender v. Herle (1725) 8 Bro.P.C. 508. 

tT R. v. Great Western Ry. Co. (1844) 5 Q.B. 597; R. v. Pickles (1848) 
3 Q.B. 590n.; Ew p. Thompson (1845) 6 Q.B. 73L; R. v. Bodmin (Corp.) 


[1892] 2 Q.B. 21. 
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on the merits; there are, however, express decisions the other way.*® 
A writ of error almost certainly did not lie on refusal of a quo 
warranto without pleadings *°; yet a second application was not 
allowed after refusal on the merits.°° 

So the fact that habeas corpus was a prerogative writ in no way 
explained why it could be applied for twice. The practice of 
successive applications undoubtedly had its source in Coke’s bad 
law in Bonham’s Case,** which was later to be expressly repudiated. 
That repudiation left the practice as contrary to all principle, and 
with nothing to excuse it. It only stood because the courts over- 
looked that its former supposed justification was gone. 

If it had been brought out in the Hastings cases that there was 
not, and never had been, any good reason for not applying the 
principle of res judicata to habeas corpus just as to all other 
branches of the law, then it would have been unnecessary to 
distinguish between a second application to a second court and a 
second application to another branch of the first court; all successive 
applications would have been equally barred. 

Then the question treated as open in the Hastings case, whether 
applicants could go from one chamber judge to another, would have 
been seen as demonstrably not open; for when general principles 
applied, a chamber decision would conclude like any other. 

If the law on habeas corpus had thus been brought into harmony 
with general principles, the legislature would not have been tempted 
to try its hand at reforms that could well have been spared. 


D. M. Gorpon.* 


48 R. v. Manchester € Leeds Ry. (1888) 8 A. & E. 418; R. v. Jones (1840) 
8 Dowl. 807. 

49 There seems to be no express decision in point; but quo warranto proceedings 
resent all the factors that barred writs of error in the cases cited in notes 
5 to 48 above. 

50 R. v. Orde (1881) 8 A. & E. 420n. 

51 See p. 526 above. 

* Q.0. 


JUSTICIABILITY 


Tue essay by Mr. Geoffrey Marshall on the subject of ‘* Justici- 
ability ” is one of the most stimulating essays in the recent volume, 
Oaford Essays in Jurisprudence, edited by Mr. A. G. Guest. 
Marshall’s essay might be viewed as a brief defence of the thesis 
that only the legislature in England should decide what issues are 
justiciable, i.e., peculiarly suited to judicial solution. Although this 
thesis has been controversial, it is not my aim to question it. My 
purpose is to comment on the essay as a jurisprudential essay on 
the concept of justiciability. In so far as Marshall analyses and 
evaluates alternative modes of settling disputes, his efforts constitute 
a contribution to the study of important forms of social order, a 
study which Professor Lon L. Fuller of the Harvard Law School 
has recently called a much “ neglected ” branch of jurisprudence.? 

One of the principal functions of a legal system is to provide 
methods of resolving disputes. Legislatures, courts, administrative 
tribunals, ministers and “‘ local’? government units all resolve 
disputes in the Anglo-American legal systems.* Of the many kinds 
of disputes resolved daily through these ‘f modes of settlement,” 
which are more suited to solution by one mode than to solution 
by others? More specifically, which are peculiarly suited to 
& court settlement,” and which are not? The circumstances in 
which this question might arise vary, and the form of the question 
sometimes differs accordingly. For example, a legislature might 
want to know whether it should establish an administrative tribunal 
to administer a policy, or should, instead, embody this policy in a 


1 Fuller, ‘* American Legal Philosophy at Mid Century " (1054) 6 J. Legal Ed. 
457, 477. Another eminent American legal scholar has recently said that 
“ To serve the general society, legal research needs some new directions 
of emphasis. We should study the separation of powers from the standpoint 
not of formal distinctions but from the standpoint of function. What are the 
distinctive jobs which the judicial, legislative and executive branches of 
government are fitted by their ective institutional characters to do?” 
Hurst, ‘‘ Perspectives Upon Reses into Legal Order" (1961) Wis.L.Rev. 


2‘ Private '’ settlement through negotiation, arbitration, ‘‘ agreement to dis- 
agree," and other means, constitutes an additional significant mode of settle- 
ment which it is not my purpose to consider herein. The question whether 
& class of disputes is more suited to ‘‘ private’ settlement than to settle- 
ment through the legal system is a question that must be resolved before the 
issue of the suitability of these disputes to alternative ‘‘ public’? modes 
of settlement arises. Of course, the suitability of these disputes to one or 
more public modes of settlement is relevant to a determination that such 
disputes either ought or ought not to be removed from the domain of private 
settlement. Consider, for example, whether a court should decide issues that 
arise in the course of contract negotistions and ultimately prevent the parties 
from contracting. Can a court satisfactorily substitute its judgment for 

* the judgment of those best quahfied to determine the adequacy of an exchange? 


580 


Serr. 1968 JUSTICIABILITY 581 


statute to be administered by the courts. A legislature might want 
to know whether it should remove a class of disputes from the 
jurisdiction of courts. A constitutional provision might require a 
court to determine that disputes are ‘‘ justiciable ” before that court 
could decide them. An appellate court might want to know whether 
issues arising on appeal from an administrative tribunal are of a 
kind that a court, as such, ought not to resolve but should instead 
leave to the tribunal. A scholar might be interested to describe the 
characteristic features, if any, of those disputes which courts should 
resolve. The list of contexts in which the notion of justiciability 
might be significant could be extended. 

Discussion of the question whether some disputes are, or are 
not, peculiarly suited to court settlement is pointless unless court 
settlement is in some way unique. It is, therefore, necessary to 
differentiate this mode of settlement from other modes. Marshall 
suggests in his essay that this can not be satisfactorily done. He 
concludes, further, that “ no dispute or issue is inherently justiciable 
or suited to judicial solution ’? (page 278). If these conclusions 
are sound, they are profoundly significant. But are they sound? 

Can the notion of court settlement be made sufficiently precise 
for the purpose of considering the “‘ inherent ” suitability of disputes 
to such settlement? Marshall asks: Is a court solution simply a 
decision by persons of a certain status? Decision according to 
certain procedures? Decision according to substantive rules? 
Decision under certain conditions, such as independence of popular 
pressure, objectivity and finality of result? He suggests that all 
of these features are relevant to the characterisation of court 
solution, and that adherence to characteristic procedures is of 
special importance. However, he concludes that: 


«|. . it is not possible to construct from judicial materials a 
single set of reasonably unambiguous criteria for calling a 
procedure ‘ judicial.’ Moreover, many of the tests historically 
enunciated by the courts are now insufficiently precise to 
discriminate within a large penumbra of doubtful cases, and 
too great an element of chance enters into the question of 
classification where there is no specific guidance by the 
Legislature ”? (page 277). 

Marshall appears to acknowledge, however, that historically, 
courts have evolved some general criteria ‘‘ for calling a procedure 
‘judicial’. A court should, for example, be able to decide with 
relative ease whether a tribunal ‘* bound to act judicially ’’ did in 
fact so act. Such a court could be expected to inquire whether 
the tribunal had acted impartially, had afforded an adequate 
opportunity for adversary analysis of factual and non-factual issues, 
had decided primarily on the basis of such analysis, and had 
articulated the reasons for its decision. Although characteristics 
such as these may be adequate to distinguish judicial from legis- 
lative and ministerial methods, Marshall implies that they are net 
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adequate to differentiate judicial methods from the methods of some 
administrative tribunals. To the extent that this is true, however, 
it means only that the methods of some administrative tribunals 
approximate to judicial methods, and not that the concept of judicial 
methods is so imprecise that discussion of the peculiar suitability 
of some disputes to court solution is likely to be futile. Moreover, 
Marshall’s argument that the notion of judicial methods is 
imprecise, even if sound, would not alone dispose of the question 
whether the peculiar suitability of disputes to court settlement can 
be profitably discussed. The distinctiveness of court settlement 
might also be found in characteristics other than procedure or 
** method.” 

Are some disputes peculiarly suited to court settlement? 
Marshall contends that the belief that some are rests not only on the 
erroneous assumption that the concept of judicial methods is 
“ precise,” but also on the equally erroneous supposition “‘ that 
a dispute can be clearly contrasted with its methods of settlement 
and described independently ’? (page 278). He states that this 
supposition is erroneous because 


**, . . once an issue or contest of interests is defined it is 
impossible to avoid mentioning or implying at least some 
indication of what constitutes winning or losing (e.g., that the 
contest is not to the death or one for physical combat) and 
therefore indicating some limitations upon procedure. Yet 
once the description of the issue is filled out, the contrast 
between the issue itself and its mode of settlement crumbles. 
These difficulties are crucial .. .’’ (page 278). 


Are these difficulties crucial? Undoubtedly an issue can be formu- 
lated in terms which suggest the appropriateness of a specific mode 
of settlement. But this same issue may also be formulated in terms 
suggesting other modes of settlement. Marshall illustrates this fact 
when he says: 


“*, . . no description of a situation is uniquely correct. ‘ Clear- 


ing a slum,’ ‘ Implementing a social policy,’ ‘ Extinguishing 
private rights,’ ‘ Resolving a dispute between parties ’ are, for 
example, all possible descriptions from different standpoints of 
what may be the same process *’ (page 269). 


This analysis does not impair the defensibility of a thesis that some 
disputes are ‘‘ inherently ” suited to court solution. Such analysis 
shows only that in “ argument about tribunals,” to use Marshall’s 
phrase, it is possible to indulge in question-begging by describing an 
issue in, for example, “‘ judicial ’” terms, and then proclaiming that 
the issue is, * by its nature ” suited to judicial solution. 

Surely some disputes are ‘ inherently justiciable.” The phrase 
“ inherently justiciable,” as Marshall uses it, should probably be 
understood to mean simply, “‘ more suited to court settlement than 
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to other modes of settlement.” 8 According to this meaning, some 
disputes are clearly more suited to court solution than to solution 
by the legislature or by ministerial action. Examples of these may 
be briefly identified. Marshall suggests that one of the characteris- 
tie features of courts is that they are independent of ‘ short-run ” 
political pressures. Obviously, there are some disputes, for example, 
cases of alleged political defamation, the legislative or ministerial 
resolution of which might be undesirably affected by such pressures. 
Another characteristic feature of the process of court settlement is 
that someone ordinarily presides over this process who has valuable 
“c legal ° proficiencies, such as the capacity to interpret and apply 
complex statutory provisions. A dispute over the meaning and 
application of a complex revenue provision would ordinarily be 
more satisfactorily resolved by court action than by legislative or 
ministerial action. Another feature of court settlement is the 
elaborate system of procedures and rules of evidence according to 
which fact findings are made. Should criminality be determined 
according to this system of procedures and rules, or by ministerial or 
legislative processes? The Constitution of the United States pro- 
vides against legislative determinations of criminality.‘ 

Marshall would probably agree that the hardest question is not 
whether some disputes are more suited to court solution than to 
legislative or ministerial solution, but instead, whether some are 
more suited to court settlement than to settlement by an adminis- 
trative tribunal. The difficulties of resolving this question should not 
be exaggerated, however. A sound answer obviously requires 
consideration of the purposes and characteristics of the administra- 
tive tribunals to be compared. Some tribunals are not significantly 
different from courts, while others are quite unlike courts. In so 
far as the differences are, in a particular case, unimportant, the 
question whether disputes should be resolved by the administrative 
tribunal or by the courts becomes less significant. Marshall points 
out that of those who have generalised with respect to the relative 
merits of judicial and administrative adjudication, some have said 
that: 

“¢  .. a virtue of administrative adjudication ... [is]... that 
apart from its speed, cheapness and procedural informality it 
might result in impartial decisions which were nevertheless 
‘ infused with policy ’ *? (page 286). 


Marshall criticises this view as follows: 


“ But this notion seems to have little to commend it. It is not 
easy even to see what it means. It might mean several things— 
that the same rules should, in comparison with the ordinary 
courts be applied in a different spirit; or that different and more 


3 The phrase might also mean ‘‘ exclusively justiciable,” but Marshall does 
not appear to intend this meaning. 
4 U.B. Const., art. I, s. 9. 
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flexible rules could be enjoined upon tribunals; or that tribunals 
might properly be subject to forms of ministerial guidance and 
intervention as to the general lines of decision or standards to 
be applied, though not subjected to intervention on the merits 
of individual decisions. 

‘* But there is a conflict of purpose between policy influence 
in the last sense and the notion of independent adjudication. If 
it is thought necessary for undefined and flexible policy con- 
siderations to influence decisions then it could be argued that 
the work ought to be done as part of the routine of a depart- 
ment headed by a responsible minister and that if independent 
application of rules is desirable the only policy which ought to 
infuse the process is that set out on the face of the statute or 
regulations which contain them. And what sort of infusion is 
this, which is different from the relation between any general 
rule and its correct application? ° (page 286). 


Marshall does not pause to analyse the “‘ relations ” between a 
general rule and its application. One such “ relation ” is that the 
rule ordinarily serves as a primary source of useful criteria for deter- 
mining the correctness of its application. Such criteria cannot be 
found in vacuous rules or rules which embody vacuous concepts, 
such as ‘‘ the public interest.’ In the United States, “ rules ” of 
this character are sometimes stated ‘ on the face of the statute ” 
defining the functions of an administrative tribunal.° When this 
occurs, the tribunal must formulate its own policies and adjudicate 
accordingly. This process may plausibly be said to involve an 
‘* infusion of policy ” that is “ different from the relation between 
any general rule and its correct application.’’ 

Does such a process involve a “ conflict of purpose between 
policy influence . . . and the notion of independent adjudication ”? ? 
Marshall might agree that there is no such conflict here, and there- 
fore might also agree that disputes which ought to be resolved by 
such ‘infusion’? are not necessarily unsuited to independent 
adjudication. The primary function of institutional independence 
is to secure impartiality. A litigant who loses because his interests 
conflict with tribunal pokey does not lose because the tribunal is not 
impartial. The notion of impartiality connotes absence of bias, 
prejudice, and external influence. Moreover, ordinarily it is only 
with respect to the decision of a particular case that a third party 
is said to be partial or impartial. Policy is by hypothesis formulated 
for application to classes of cases. True, a tribunal may be con- 
sidered partial to a class of litigants, but this is not an instance of 
lack of impartiality in the common law sense. 

Inasmuch as administrative adjudication “‘ infused with policy ” 
is, in one significant sense, a meaningful notion, and inasmuch as 
courts are accustomed only to highly interstitial policy-making, it 
5 The concept '' public interest '’ appears, for example, in the statutes govern- 


ing the adjudicative function of the United States Federal Communications 
° Commission. See 47 U.8.0. s. 201. 
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may be that disputes which should be resolved in accordance with 
infusions of policy are less suited to judicial than to administrative 
adjudication. But this raises the problem of non-justiciability. 

What disputes are non-justiciable? Marshall suggests that it 
may be more fruitful to approach the problem of justiciability 
through an examination of this question, rather than the question 
whether some disputes are inherently suited to judicial solution. He 
discusses one class of disputes frequently characterised as non- 
justiciable: those which turn ultimately on issues of policy; and 
suggests that the only sound bases for such characterisation are that 
some policies cannot be ‘‘ set out in a sufficiently detailed objective 
way,” that some decisions are ‘‘ best controlled by elected persons,” 
and that “‘ some rights are best protected by a predominantly poli- 
tical process rather than a predominantly judicial one.” He rejects 
the argument that because of judicial adherence to precedent, 
policies cannot be changed or flexibly administered in courts, and 
suggests that, as “‘ feelings about the Rule of Law ” require only 
that individuals should be able to predict within a reasonable period 
what the future will bring, courts can reasonably alter the future 
simply by giving “ due notice ° (pages 282-288). 

Marshall’s view of judicial flexibility is not entirely realistic. 
Courts are not, and ought not to be, as flexible as he suggests. The 
need for flexibility may, therefore, be an important criterion of 
non-justiciability. Courts are quite disinclined to overrule prece- 
dent, largely because litigants may have relied thereon. 

But, it may be asked, could not a court simultaneously protect 
a party who has relied on a precedent, and also warn that the 
precedent will no longer control future cases? ° Courts have used 
this technique of ‘“ prospective overruling,” but only very sparingly. 
There are several arguments against its widespread adoption, not 
the least of which is that such use would tend to distort the 
important distinction between holding and dicta. As lawyers 
usually dispute the applicability rather than the authoritativeness 
of principles, courts would ordinarily not have the benefit of 
arguments respecting the soundness of alternative principles. It 
might be contended that after courts once adopted the technique 
of prospective overruling, lawyers should thereafter supply such 
arguments. If this were so, would lawyerly thoroughness then 
require examination of the soundness of all plausible alternative 
principles for the decision of each case? Many lawyers are likely to 
think that this is not their job. And would the litigants be 


6 An eminent American judge, Roger J. Traynor, has recently remarked that: 
“The plea of reliance would perpetuate archaic precedents. We have not 
begun to make use as we should of the sensible solution approved nearly 
a generation ago in Great Northern Ry. v. Sunburst Oil ¢ Refining Co... . 
(287 U.S. 358, 1982). . . . The court simultaneously protected those who 
might have relied on such a precedent and gave warning that it would 
no longer control future cases": Paulsen (ed.), Legal Institutions Today 
and Tomorrow, Columbia University Press, 1959. E 
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sufficiently ‘interested in what the law ought to be? If not, the 
lawyers would be even more unlikely to perform their new task 
well. Moreover, adoption of the suggested technique might offend 
popular notions of equality before the law, and undermine the 
acceptability of judicial decisions. The losing litigant, in a case 
announcing a principle favourable to him, but to be applied only 
in futuro, is not likely to be consoled by the thought that he would 
have had the benefit of this principle if someone else had litigated 
the issue initially. Finally, adoption of the suggested technique 
would not assure non-interference with the reliance interest. A 
litigant’s reliance on an authoritative principle should be interpreted 
to mean that many potential litigants may also have relied thereon. 

Marshall does not consider the question whether there are any 
significant disputes other than “ policy ’? disputes which may be 
non-justiciable. Suitability of disputes to judicial settlement is 
affected by factors other than “ policy.” Marshall suggests that 
some have thought that issues in which “‘ official interest or inter- 
ference is simply novel ” should be resolved in a judicial fashion 
(page 278). But others have thought the contrary, partly because 
experimentation might be necessary and courts are not inclined 
to experiment.” What of issues involving problems of state 
secrecy? If one adversary is unable to prepare fully for the 
adjudication of an issue because of the demands of internal 
security, should the issue be considered non-justiciable? 8 One 
alternative would be to hold non-public trials. But if a trial cannot 
be held in public, should it be held at all? 

What of issues the complete solution of which requires extensive 
judicial supervision? Should the federal judiciary in the United 
States have undertaken the task of supervising desegregation in 
the public schools? ® Was the job simply too large? Are decisions 
involving highly controversial and socially disruptive consequences 
likely to invite disrespect for law? Is the judiciary, operating 
solely on the basis of facts presented by litigants, adequately 
informed to initiate and administer such widespread social change? 
Can the judiciary, which proceeds on a case-by-case basis, revolu- 
tionise moral attitudes? 

What of issues the solution of which requires technical expertise ? 
Many have thought that courts, as traditionally conceived, cannot, 
for example, adequately review the substantive aspects of technical 


1 “The development of social control of private affairs on a wide scale has 
required the formulation of rules of action in new fields of governmental 
activity where the precise rule of action to be enforced is not apparent 
and where careful experimentation is necessary. Hence a measure of 
flexibility is desirable. Discretion rather than rigid rale is the desideratum." 
Stason and Cooper, Cases and Other Materials on Administrative Tribunals 
(8rd ed., 1957), p. 8. 

8 This problem was presented in a case recently decided by the U.S. Supreme 
Court. See Jencks v. United States, 853 U.S. 657 (1867), 

® Bee Brown v. Board of Education, 847 U.B. 488 (1954). 
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decisions of administrative tribunals.1° What of issues which, under 
relevant constitutional structure, other branches of government 
might resolve? Should courts hesitate to resolve such issues, 
hoping thereby both to avoid the appearance of usurping power, 
and to avoid conflict with other branches, notably the legislature ? ** 
These considerations, and the magnitude of the consequences 
involved, have influenced some English and American courts to 
refuse to decide so-called ‘‘ political questions.” ? What of issues 
that may be likely to overwork the judiciary? Should courts 
resolve, for example, disputes between taxpayers and their govern- 
ment with respect to the use of public funds? Would such a 
practice invite ‘ floods of litigation ”’r * 

What of issues that are not “‘ genuine ’? in the common law 
sense? Many courts in the United States have refused to render 
“ advisory ” opinions and have declined to adjudicate “ collusive ”’ 
and “moot”? controversies. Several of the explanations for 
judicial refusal to resolve some or all of these types of cases may be 
briefly stated.*® Since adverse interests of private litigants may not 
be immediately at stake in these cases, or at stake only in attenu- 
ated form, the adversaries may not be sufficiently motivated to 
examine factual and legal issues adequately. Moreover, it may 
not be possible thus to examine such issues either because important 
consequences of alternative decisions may be unforeseeable or 
because the litigants may not be able satisfactorily to identify 
all issues and relevant considerations.** Furthermore, the practice 
of deciding cases which have little precedent value, and which may 
have no significant effect on the present status of litigants,” may 


10 See, for example, Griffiths, ‘‘ The Franks Committee ’ (1956) 3 J.Soc.Pub.T. 
Law 207, 215. 

11 In a discussion which followed the address by Mr. Griffitha cited ın the 
preceding footnote, Professor H. Street noted that English courts had 
abdicated some of their functions of judicial review because of a fear of 
‘“ finding themselves in conflict with Parhament '': ibid. p. 219. 

13 Penn v. Lord Baltsmore (1750) 1 Ves. 444; Luther v. Borden, T How.(U.8.) 
1 (1849). 

38 See, for example, the decision of the United States Supreme Court in 
Frothingham v. Mellon, 262 U.S. 447 (1928). 

14 Bee, for example, the following decisions of the U.S. Supreme Court: 
Muskrat v. U.S., 219 U.8. 846 (1911), on advisory opinions; Lord v. Veasie, 
49 U.8. 251 (1850), on collusive suits, and South Spring Hill Gold Mining 
Company v. Amador Medean Gold Mining Co., 145 U.S. 800 (1892) on 
mootness. For a valuable discussion of the justiciability of these types of 
cases seo Hart and Wechsler, The Federal Courts and the Federal System, 
(1958), pp. 77-79. 

15 Decisions of the U.S. Supreme Court on justiciability may be peculiarly 
affected by the fact that the court, under Article III of the U.B. Constitu- 
tion, can decide only ''oases'' or “' controversies," and by the fact that 
the court is generally disinclined to adjudicate the constitutional issues in 
any cases in which there may be some alternative basis for decision. 
With respect to the latter see the concurring opinion of Justice Brandeis 
in Ashwander v. Tennessee Valley Authority, 207 U.S. 288 (1086). 

16 See, for example, Communist Party of the United States of America v. Sub- 
versive Activities Control Board, 81 S.Ct. 1857, 1401 (1961). 

11 Bee, for example, Poe v. Ullman, 81 8.Ct. 1752, 1758 (1961). . 
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not be a wise use of scarce judicial resources. Such a practice might 

also adversely affect community acceptability of judicial decisions. 

The foregoing types of issues illustrate what may be called 
** factors of non-justiciability.’? Some of these issues are currently 
resolved by non-judicial modes of settlement, and some are now 
resolved by courts. Marshall acknowledges that ‘‘ what courts are 
in fact compelled by legislation to decide may or may not possess 
this suitability.” It may not be inappropriate to add that courts 
have sometimes unwisely undertaken tasks ‘‘ on their own motion.”’ 
Obviously, the suitability of a dispute to court solution may depend 
on several conflicting factors. When this is so, a weighing process 
is required, and such processes are, of course, not infallible. 

Marshall concludes his essay by stating that justiciability 
determinations are for the legislature. He does not, however, 
suggest how the legislature should perform their task. Perhaps this 
is because he does not consider this question a jurisprudential one, 
but, even if considered non-jurisprudential, the question deserves 
some consideration in his essay. He might agree that general con- 
ceptions of justiciability are not likely to be useful criteria for 
allocating disputes among different modes of settlement. The 
purposes for which it may become necessary to classify disputes as 
justiciable or non-justiciable are numerous and varied. Reasonable 
classifications are based on relevant considerations, and these are 
identifiable only by reference both to the specific purposes for which 
the classification is to be made and to the likely consequences of 
such classification. To search for ‘ justiciability in general ” is to 
pursue a will-o’-the-wisp, and also to invite irrelevancy. 

To conclude: If it is assumed that some disputes are more suited 
to one mode of settlement than to others, the problem of developing 
useful criteria for the allocation of disputes among these modes of 
settlement becomes paramount. Lawyers and jurists have not, 
however, devoted the attention to this problem that it deserves. 
Controversy over the growth of administrative law has probably 
stimulated more thought on the problem than any other develop- 
ment in the past century.1® Marshall’s essay arises out of this 
controversy, and is a valuable contribution to jurisprudence and 
to “ argument about tribunals.” 

Rosrrr S. Summens.* 

18 One result of this controversy is that many administrative tribunals are now 
significantly “‘ judicialised,”’ both in the United States and in England. 
See the American Administrative Procedure Act, 5 U.S.C. (1952), and in 
England, the Tribunals and Inquiries Act of 1958. An excellent analysis 
of some of the questions considered prior to passage of the American legisla- 
tion is included in the Final Report of the Attorney-General’s Committee 
on Administrative Procedure, U.8. Government Printing Office, 1941. 

* B.8. Oregon, 1955, LL.B. Harvard, 1059, Associate Professor of Law, University 
of Oregon; Visiting Associate Professor of Law, Stanford Law School, 
1963-1964. 

The author is indebted to Mr. Hans A. Linde and Mr. Frank R. Lacey of 


the University of Oregon School of Law, who read earlier drafts of this 
earticle and made several suggestions for improvement. ‘ 


STATUTES 


OFFICES, SHOPS AND Raiway Premises Act, 1968 


THERE now seems to be fairly general acceptance of the principle 
that the employer should be required by legislation to provide 
certain basic minimum standards of working conditions. Hitherto 
the needs of the industrial or manual worker have received more 
attention, perhaps because he works in large groups with dangerous 
machinery and is well organised in trade unions. Now, however, the 
office worker and shop worker finds that he (or more often she) 
is placed in increasingly cramped working places because of the 
high cost of floor space in the towns and also that he has to operate 
modern complicated machinery. The Offices, Shops and Railway 
Premises Act, 1968,? is designed to help him.’ 

An office + is a place used principally for the purpose of adminis- 
tration and clerical work, a shop ë is a place where wholesale and 
retail trade is carried on, including cafés, restaurants, public-houses 
and hotel bars open to the public, and railway premises are 
buildings in the immediate vicinity of the permanent way used for 
railway activities, and not already covered as a factory (e.g., 
railway workshop), an office (e.g., the stationmaster’s office) or a 
shop (¢.g., the public buffet). Just as the definition of “‘factory”’ has 
given rise to an enormous amount of litigation so no doubt will the 
definitions in the new Act. Would it not be preferable to prescribe 
certain minimum ‘standards to be observed by all employers at any 
“ place of work,” with power in the Minister to make special rules 
for special places of work where necessary? The new Act brings 
some eight million employees under its umbrella, but a residuary 
five million remain unprotected by legislation. Places of work 
still not covered include places of indoor entertainment, such as 
theatres, parts of hospitals (e.g., wards and kitchens), hotels (apart 
from public bars), schools, dental mechanics’ work-rooms, road 
haulage depôts and contractors’ huts.° It was argued that the 
workers covered by the new Act fall into three broad categories and 
it would be difficult to extend the statutory protection to these other 
miscellaneous groups. Furthermore, to require the improvement of 
backstage conditions in theatres would mean that many of them 


1 The Mines and Quarries Act, 1954; the Agriculture (Safety, Health and 
Welfare) Act, 1956; and the Factories Act, 1961. 
2 It will be brought into operation by the Minister of Labour on such days as 
he may by order appoint (s. 91 (2)), probably about the middle of 1964. 
3 The problem was fully investigated in the Gowers Report, 1949. 
1 (2). 


s. 1 (8). 
s. 85 (1)—though this exception seems reasonable enough. . 
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would have to close, a twentieth-century parallel to the nineteenth- 
century arguments that the prohibition of child labour in factories 
and mines would mean that they would become uneconomic and 
have to close. 

Solicitude for the small shopkeeper is a feature of our national 
life. He is excluded from the Act if he employs only close relatives 
or part-time help for less than twenty-one hours a week.’ Other- 
wise, so it was said, he would be driven out of business by being 
unable to meet the financial obligations involved in complying with 
the Act. Although Dad might be expected to take good care that 
Johnnie does not catch his fingers in the bacon machine, is there 
any reason why the old-age pensioner or married woman who comes 
in on Fridays to help with the books should be left to make out 
a case of common law negligence after the accident happens rather 
than be covered by preventive legislation ? 

Minimum standards for health and welfare are prescribed by the 
Act, to be particularised by the Minister in regulations.? Thus there 
must be proper ventilation ® and lighting,’ seats for sedentary 
workers * (though only in the ratio 1:8 for shop girls 1*), some- 
where to hang and dry clothes,!* and separate toilet facilities * 
for both sexes with hot water, soap and towels.“ It is sufficient if 
toilet and washing facilities are readily accessible in some other 
part of the building, e.g., a shop may be situated in a hotel foyer 
or an office in a block of flats. Following a period of grace of three 
years for existing offices, but not for new offices, every employee 
must have 40 square feet or 400 cubic feet of space,’® which may 
include desks, chairs and filing cabinets, although there is a general 
restriction upon overcrowding. Shop assistants mingling with 
customers are excluded from the space benefits for obvious practical 
reasons. Temperature must not fall below 16° centigrade (60-8° 
Fahrenheit),"" with exceptions for public waiting rooms, fishmongers, 
ice cream stores, and so on, although the employees must have 
conveniently accessible means for warming themselves. Employees 
are not likely to want a maximum temperature, unless perhaps 
they work near the boilers, in which case the Minister may prescribe 
a maximum temperature. As a result of the increasing awareness 
of the deleterious effects of noise the Minister has power to make 
regulations to protect employees from risks of bodily injury or 
injury to health arising from noise or vibrations.?® 
8. 20. 
s. 8. 


17 B, 6. 
18 g8. 21. See the report by the Wilson Committee on the Problem of Noise, 
«July 2, 1968, Cmnd. No. 2056. 
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The safety provisions regarding floors, stairs, passages,’® hand- 
rails, protection of young people,? fire precautions ** and first 
aid ?? follow the Factories Act model. Dangerous machinery such 
as bacon slicers and paper-cutting machines must be securely 
fenced,# but there is regrettably no statutory duty to protect the 
employee from bits of the machinery or the material being worked 
flying out nor from a nip or other danger created by tools and 
material being trapped **; though the Minister can make regula- 
tions to deal with this problem. 

Presumably a breach of a statutory duty under the Act causing 
injury to an employee will give rise to a cause of action, though in 
accordance with its usual custom Parliament has unfortunately not 
made any explicit provision on this point, which has given rise to 
considerable uncertainty in safety, health and welfare legislation.” 
If a breach of the Act does otherwise give rise to a liability in tort 
the Crown is liable.?* 

In this type of legislation it is always difficult to decide whether 
administration and enforcement should be in the hands of the 
Ministry or the local authorities or both. The Ministry has a lot 
of experience throughout the country and can set uniform 
standards; it has the prestige and authority of Whitehall; and is 
not influenced by shopkeeper-dominated councils. Local authorities 
know better the individual needs and problems of their area, they 
can stimulate local interest and friendly consultation in the best way 
to fulfil the legislation, they have staff available, and in any event 
are frequently used by the Ministry as agents. This Act effects a 
rather haphazard compromise. The responsibility for inspecting 
offices and shops is to be discharged by local authorities,” though 
the Minister is to set up a small central inspectorate * to co- 
ordinate enforcement in order to secure uniformity. Inspection of 
factories, railway premises (including offices and shops on such 
premises), local authorities’ premises and government departments 
(by administrative arrangement) falls to the factory inspectorate 
of the Ministry of Labour, because the inspectors have been visiting 
factories and railway workshops in the past and it would be 
invidious for local authorities to have to inspect themselves. The 
mines and quarries inspectorate similarly will inspect all premises 


10 s. 16. 

20 8. 19. 

21 g9. 26-41. 

22 gs. 24-27. 

28 g. 17. 

24 Factories Act, 1961, s. 14; Close v. Steel Company of Wales [1962 A.C. 8867; 

and Sparrow v. Fatrey Aviation Co., Lid. [1962] 8 W.L.R. 1210 (B.L.). 

25 Canadian Pacific Steamships, Lid. v. Bryers [1958] A.C. 485 at pp. 502- 
505, per Lord Kilmwr L.C. 

26 g. 88. 

27 B. 62. 

28 9, 67. . 
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forming part of a mine or quarry. Fire precautions quite properly 
fall within the province of the local fire authorities. 

A satisfactory partnership of complementary roles at work 
between Whitehall and the town hall can be seen in the matter of 
exemptions. The Minister may, after fulfilling the statutory duty 
of consulting employers’ and employees’ organisations,?® exempt 
certain classes of premises, subject to conditions, where by reason 
of special circumstances it would be unreasonable to require com- 
pliance with the requirements of the Act. Village shops, craft 
workshops and historic buildings might experience difficulties in 
measuring up to the new standards. The power of general exemp- 
tion will prevent a host of individual applications. The local 
authority can grant a particular exemption for individual premises 
for up to two years, with power to extend, where compliance is not 
reasonably practicable.*° The annual audit or the autumn “ sale ”’ 
might justify exemption from the overcrowding or seating 
requirements. 

It is probably time that some rethinking was done upon the 
proper role of the court in the enforcement of safety, health and 
welfare legislation. Too often the magistrates are called upon to 
make essentially administrative decisions, e.g., where an employer 
appeals against a refusal of exemption *+ or where complaint is 
made asking that the use of a dangerous machine be prohibited,** 
simply because of the penal character necessarily imposed for a 
breach of any of the requirements of the legislation. The imposition 
of penalties should plainly be a matter for the courts and not for 
administrators. But should we not set up regional safety, health 
and welfare courts, presided over by a judge of the standing of a 
recorder or county court judge, with special knowledge and 
experience, to hear and determine prosecutions and other complaints 
arising out of the legislation? Amateur magistrates and the 
criminal law seem clumsy instruments for promoting safety at places 
of work. 

This Act is welcome, though it would have been more welcome 
ten years ago. Pressure for exemptions and possible delay in 
promulgating regulations might hold up vigorous early implementa- 
tion even now. It is a pity that the opportunity was not taken 
to cover all employees. 

ALEC SAMUELS. 


29 g, 40. 
30 g, 46. 
81 g, 46 (11). 
32 a. 22, 
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Tur House oF LORDS ON NATURAL JUSTICE 


LEADING cases are more easily recognised by hindsight than by 
contemporary identification. But even the most myopic observer 
could hardly fail to place the decision of the majority of the House 
of Lords in Ridge v. Baldwin} on a prominent pedestal. Quite 
clearly this is the most important case to have been decided in 
recent years on the general principles governing judicial review of 
administrative action. 

The facts, which were summarised in an earlier case-note,? may 
be briefly restated. A watch committee has statutory power to 
dismiss any constable whom it thinks “ negligent in the discharge of 
his duty, or otherwise unfit for the same.” ° The Brighton Watch 
Committee summarily dismissed the appellant, who was Chief 
Constable, in consequence of the evidence given during a trial at 
which he had been acquitted and of observations made by the trial 
judge on the appellant’s fitness for his duties. The appellant was 
given no notice of charges laid against him nor any opportunity to 
be heard before the committee. Subsequently his solicitor was 
permitted to appear before the committee on his behalf, but the 
committee (by a majority) adhered to its previous decision. He 
then appealed to the Home Secretary, whose decision was expressed 
by statute to be final; the Home Secretary heard the appeal by way 
of written submissions (as he was empowered to do) and declined 
to set aside the watch committee’s decision. The appellant there- 
upon instituted proceedings against members of the committee, 
claiming a declaration that its decision was void. Streatfeild J. 
found in favour of the respondents, and his decision was unani- 
mously affirmed, though partly on different grounds, by the Court 
of Appeal.‘ The House of Lords allowed the appeal by a majority 
of four to one (Lords Reid, Morris of Borth-y-Gest, Hodson and 
Devlin; Lord Evershed dissenting). 

The majority held that in a case where misconduct involving 
neglect of duty was alleged the committee was obliged to follow 
the procedural requirements imposed by the Police (Discipline) 
Regulations, and that since these had not been complied with the com- 
mittee’s decision was invalid. That the question whether the 
regulations were to be construed as qualifying the exercise of 
the power to dismiss was a difficult one is borne out by the fact that 


1 reas} 2 W.L.B. 985; [1968] 2 All E.R. 66. 
2 (1962) 25 M.L.R. 455. 

8 Municipal Corporations Act, 1882, s. 101 (4). 

4 [1968] 1 Q.B. 589. . 
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five out of the nine judges who were called upon to decide it came to 
the contrary conclusion. Ridge v. Baldwin assumes first-rate import- 
ance not because of the manner in which it has resolved a problem of 
statutory interpretation but because of the further reason given 
by Lords Reid, Morris and Hodson for holding the committee’s 
decision to be invalid. Even if the exercise of the disciplinary power 
had not been fettered by the procedural code, it would still have 
been exercised invalidly because the resolution to dismiss had been 
taken in disregard of the rules of natural justice.” The importance 
of their Lordships’ view of the matter lies not in their detailed 
analysis of the proceedings before the watch committee—for there 
was much to be said in favour of the respondents’ contention that 
the appellant did in fact have adequate notice of the charges and 
a sufficient opportunity to answer them at the reconvened meeting 
of the committee—but in the proposition that a duty to observe 
the rules of natural justice arose by implication from the nature 
of the power conferred. 

As Lord Reid pointed out ° in the course of his detailed review 
of the authorities, this was not a case of dismissal of a servant by a 
master (if only because the Chief Constable was not a servant); nor 
was it one in which the holder of an office was dismissible at 
pleasure; it was one in which an office-holder was dismissible only 
on specified grounds—negligence or unfitness. There was ample 
authority to support a common-law rule that one could not be 
deprived of an office determinable only for cause shown unless one 
was given prior notice of the proposed grounds for deprivation and 
an opportunity to be heard in one’s own defence. But the 
applicability of the audi alteram partem rule in this context and 
many others had been obscured by three factors: the policy and 
public interest elements embedded in the exercise of Ministers’ 
powers in housing and planning law; the impact of wartime 
emergency legislation; and the interpretation placed on Atkin L.J.’s 
judgment in R. v. Electricity Commissioners, in which he had said 
that certiorari and prohibition would lie to bodies “ having legal 
authority to determine questions affecting the rights of subjects, 
and having the duty to act judicially . . .°* The idea that 
certiorari would not lie, and that the rules of natural justice could 
not be imported into the exercise of a power, unless a “ super- 
added ” duty to act judicially was annexed to the grant of power, 


5 In the court of first instance Streatfeild J. had held that the watch com- 
mittee was poles to observe the rules of natural justice and had observed 
them; in the Court of Appeal none of the Lords Justices held that the 
committee was obliged to observe them, though Holroyd Pearce and 
Davies L.JJ. were of the opinion that if the committee had been under such 
an obligation it had failed to discharge it. Lord Evershed and Lord Devlin 
expressed no concluded view on the question whether (apart from the regu- 
lations) there was a duty to observe natural justice, but Lord Evershed held 
that in any event there had been no violation of natural justice. 

8 [1968] 2 W.L.R. 985 at pp. 940-942, 

7e(1924] 1 K.B. 171 at p. ob. 
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was a misconception. To this extent the judgment of the Privy 
Council in Nakkuda Ali v. Jayaratne * was based on a false premise. 
The duty to act “‘ judicially ”? in accordance with natural justice 
had often been read by implication into grants of power which 
directly affected the status, property or financial interests of 
individuals or rights to membership of professional or social bodies. 

Passages from other judgments ° also support the view that a 
duty to observe natural justice may arise in the exercise of a power 
that is not ew facie of a judicial character. But it would be 
imprudent to assume that we have suddenly leapt from twilight to 
a new dawn, that our familiar judicial-administrative dichotomy 
has been scrapped and that green pastures lie ahead. For instance, 
it would surely be wrong to suppose that the power to deport an 
alien, which was held in Venicoff’s case *° (recently approved by 
the Court of Appeal in Soblen’s case) 1+ to be executive (or 
administrative) and therefore exercisable without prior notice or 
opportunity to be heard, must now be exercised in conformity with 
the audi alteram partem rule; or that the efforts expended by the 
Divisional Court in the Manchester Legal Aid Committee case 1* to 
discern a judicial element in an administrative decision for the 
purpose of justifying the issue of certiorari to quash were wholly 
irrelevant. From now on label-consciousness and word-worship 
may be less conspicuous features of administrative law in the courts, 
but one cannot be confident that any hitherto reported case would 
have been decided differently if only Ridge v. Baldwin had preceded 
it. Not a single decision was overruled or even directly dis- 
approved by their Lordships. Nakkuda Ali v. Jayaratne emerged 
bloody and bowed,?* and Parker’s case * can hardly have gained 
in stature, but they still preserve a meagre vestige of authority. 
Nevertheless, the general tenor of the judgments delivered by Lords 
Reid, Morris and Hodson shows an awareness that the courts have 
been straying from paths of righteousness and a readiness to 


8 onde a0. 66 at p. 78. 

9 Per Lord Evershed at p. 958; per Lord Hodson at pP. 996-998. 

10 R. v. Leman Street Police Statton Inspector, ex p. Venicoff [1920] 3 K.B. 
72. 

11 R. v. Briston Prison Governor, ex p. Soblen [1962] 8 W.L.R. 1154. 

12 R. v. Manchester Legal Aid Committee, ex p. Brand (R.A.) £ Co. [1952] 
2 Q.B. 418. 

13 Lot Hverahed expressed his approval of the decision ([1968] 2 W.L.R. 
985 at p. 965), but Lord Reid, while treating it as a defence regulation 
case where ‘‘ the legislator has substituted an obligation not to acb without 
reasonable grounds for the ordinary obligation to d to the person affected 
an opportunity to submit his defence,"’ said that ‘‘nothing short of a decision 
of this House directly in point would induce me to accept the position that, 
although an enactment expressly requires an official to have reasonable 
grounds for his decision, our law is so defective that a subject cannot bring 
up such a decision for review [sc. by certiorari] however seriously he ma 
be affected and however obvious it may be that the official acted in b 
of his statutory obligation ' (at pp. 950, 951). Lord Hodson also referred 
to the decision but did not comment on its merits Gt P: 999). 

14 R. v. Metropolitan Police Commissioner, ew p. Parker [1953] 1 W.L.R. 1150. 
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determine the proper scope of judicial review by reference to con- 
siderations of principle and rationality rather than formal, analytical 
categories. They reflect a significant change in judicial attitudes, 
a belated amende honorable for the unimaginative years. Yet the 
immediate impact of the decision on the scope of the audi alteram 
partem rule itself may not be striking, for nowadays the exercise 
of the vast majority of administrative powers directly affecting 
individual rights is conditioned by express procedural safeguards 
imposed by statute or regulations. 

The least satisfactory feature of the present case was the manner 
in which the effect of the appellant’s appeal to the Home Secretary 
was analysed. If the proceedings before the watch committee were 
to be characterised as a nullity, then the appeal to the Home 
Secretary would be legally irrelevant. Lord Evershed and each 
member of the courts below held that a breach of the rules of 
natural justice would render a decision voidable but not a nullity; 
Lord Devlin was of the same opinion, but held that the watch 
committee’s decision was invalidated by disregard of the regula- 
tions; Lords Reid, Morris and Hodson held that the committee’s 
decision was invalid both because of breach of the regulations and 
because of breach of natural justice. We must now take it, on the 
authority of three members of the House of Lords, that a decision 
reached in breach of the audi alteram partem rule is not voidable 
but null and void. Yet we have equally good authority for the 
proposition that if the proceedings have contravened the other 
rule of natural justice, nemo judex in causa sua, the decision is 
merely voidable.* This is surely a very curious state of affairs. 
Moreover, whereas the legal effect of non-compliance with statutory 
procedural requirements may be assessed in the light of the 
seriousness of the defect, it appears that non-compliance with a 
common-law procedural requirement is fatal, unless the party 
aggrieved has done something to disentitle himself from being 
granted discretionary relief. One would like to think that one day 
the courts will contrive to extricate themselves from this thicket. 
The problem might well be approached the following way. If there 
has been a flagrant disregard of the most elementary requirements 
of natural justice, a decision should be declared invalid notwith- 
standing that a statutory right of appeal has been exercised; for (i) 
it is of. fundamental importance to preserve certain minimum 
standards of fair dealing and (ii) an appellate authority ought not 
to be allowed in effect to invest itself ad hoc with original jurisdic- 
tion. If, on the other hand, the defect is less serious—where, for 
example, a hearing has been afforded but it has not measured 
fully up to the standards prescribed by natural justice—it may be 
reasonable to treat an election to be heard on appeal as, removing the 
cause of grievance; though it will still be necessary to scrutinise 


Dimes v. Grand Junction Canal Proprietors (1852) 8 H.L.C. 759. 
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the powers and procedure of the appellate authority and to consider 
whether the desirability of maintaining high standards of adminis- 
trative adjudication transcends in importance the fact that no 
substantial injustice appears to have been done in the particular 
case in hand. 

However, it is doubtful whether the decision of the House of 
Lords in Ridge v. Baldwin would have been different even if the 
latter method of approach had been followed to the exclusion of any 
other. The majority was clearly of the opinion that the appellant’s 
interests might well have been materially prejudiced by what they 
conceived to be the inadequacy of the opportunities afforded to 
him for putting his case for being required to resign. If he had 
been required to resign he would have retained his pension rights. 
In the result the decision of the House of Lords, declaring his 
dismissal to have been devoid of legal effect, rendered him entitled 
to reinstatement to an office which he no longer wished to hold, 
and also to arrears of salary from the date of his purported 
dismissal. +° 


S. A. DE SMITE. 


THe DUKE, THE INTENTIONAL AROUSING OF EXPECTATIONS IN 
OTHERS, AND THE REGISTRAR OF RESTRICTIVE TRADING AGREEMENTS 


THe Basic Slag case t represents an important milestone in English 
legal thought. Not only did the Court of Appeal take judicial notice 
of the existence of Freud, but its attitude towards the interpreta- 
tion of the registration sections of the Restrictive Trade Practices 
Act was such that it may well require a new approach towards 
them from the legal profession. This is particularly true of the 
definition of an ‘‘ agreement or arrangement ” required to be 
registered, and may also be true of the concept of a “ restriction.” 

The relationship between restrictive practices, registration and 
revenue legislation has been noted by several writers, and was 
remarked upon by Danckwerts L.J. in this case. Until the decision 
in Basic Slag it looked as if the question of registration would be 
approached in the same strict way in which income tax legislation is 
interpreted. This approach was firmly established in the Duke of 
Westminster’s case,? decided by the House of Lords in 1985. The 


16 Immediately after the determination of the appeal the appellant resigned 
from the of Chief Constable. In further proceedmgs before Mocatta J. 
(The Times, July 80, 1968, p. 5) the action was finally disposed of by a consent 
order under which the respondents agreed to pay æ substantial sum by way 
of arrears of salary and also sion at the rate which would have been 
applicable if the appellant had been compulsorily retired in March 1958. 

1 In fact the case involved two applications: Re British Basio Slag, Ltd.'s 
Application, British Basio Slag v. Registrar of Restrictive Trading Agree- 
ments; Re Colvilles, Ltd.'s Application, Colvilles, Lid. v. pus of Restric- 
tive Trading Agreements [1963] 1 W.L.RB. 727; [1968] 2 E.R. 807. 

2 Inland Revenue Commissioners v. Duke of Westminster [1986] A.C. 1. ° 
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Duke of Westminster, or at least his legal advisers, had conceived 
a scheme to finance the salaries of over one hundred of his Grace’s 
servants by means of a remarkable device, alleged to avoid tax. 
The servants were persuaded to sign seven-year covenants with the 
result that their wages (or a substantial portion of the amount) were 
legally received by way of “ annual payments.” This saved the 
Duke a considerable sum by way of income and surtax by reducing 
his income for tax purposes by the amount of such annual pay- 
ments. The money was in fact paid weekly as before, and the 
solicitors to the Duke, while pointing out the rights of a servant 
to remuneration .for services irrespective of the covenant, made it 
clear that in covenanting the servant agreed to the arrangement 
that he should claim only the difference between the annual payment 
and his usual wages. The Special Commissioners held that “‘ in 
substance ’? such payments amounted to wages or salaries and not 
“ annual payments ’? and were therefore liable to be paid by the 
Duke out of taxable income. The House of Lords (Lord Atkin 
dissenting) would have none of such an heretical doctrine. Lord 
Tomlin said: ‘‘ This so-called doctrine of ‘ the substance’ seems 
to me to be nothing more than an attempt to make a man pay 
notwithstanding that he has so ordered his affairs that the amount 
of tax sought from him is not legally claimable.’? Earlier he had 
announced: ‘* The sooner this misunderstanding is dispelled, and 
the supposed doctrine given its quietus, the better it will be for all 
concerned, for the doctrine seems to involve substituting ‘ the 
uncertain and crooked cord of discretion’ for the ‘ golden and 
straight metwand of the law’.’’ ? 

This attitude of strict legality, drawn in favour of the taxpayer, 
has been maintained in revenue cases, with the exception of 
occasional legislative interventions,‘ and isolated judicial interpreta- 
tions. One of the most noteworthy of the latter was an apparent 
willingness to take a broader approach where the term “ arrange- 
ment *? was used.” Thus when the 1956 Act è was being drafted, the 
requirement for the registration of restrictive practices was not 
limited to those incorporated in agreements,’ but section 6 combined 


3 At p. 19; also per Lord Russell at p. 24: “I view with disfavour the 
doctrine that . . . the subject is to be taxed if . . . the court thinks that 
the case falls within the contemplation or spirit of the statute. The subject 
is not taxable by inference or analogy, but only by the plain words, of 
a statute applicable to the facts and circumstances of his case 

t e.g., the legislature has invited the Commissioners to look to the ` subatance 
of the transaction in cases of ‘‘dividend stripping.” Finance Act, 1960 
(8 & 9 Elis. 2, c. 44), s. 28. 

5 e.g., Copeman v. Coleman [1989] 2 K.B. 484, interpreting a. 21 (1) of the 
Finance Act, 1986 (26 Geo. 5 & 1 Edw. 8, o. 84); Orossman v. Hawkins 
po Ch. 687 (C.A.), interpreting s. 403 of the Finance Act, 1982 (15 & 

6 Geo. 6 & 1 Eliz. 2, c. 10). 

6 Restrictive Trade Practices Act, 1056 (4 & 5 Eliz. 2, c. 68). 

7 In the nineteenth century. to courts were Pag imply agreements fairly 
“generously, Clarke v nraven [1897] A.O (Yacht owners entering 
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the experience of both contract and revenue law. Agreement was 
defined as including ‘‘ any agreement or arrangement, whether or 
not it is or is intended to be enforceable (apart from the provisions 
of this Act) by legal proceedings.” ® It was this subtle combina- 
tion that no doubt led Mr. Thorneycroft, who piloted the Bill 
through the House of Commons, to claim that section 6 was 
“ comprehensive ” and covered “ virtually all known restrictive 
practices and devices.” ® 


This fond illusion was destroyed in the Austin case. At the 
time of the 1956 Act, the Austin Motor Co., in common with many 
businesses, redrafted various agreements in an effort to make them 
non-registrable. Before the court were a mass of bipartite agree- 
ments between Austins and their wholesalers (distributors), and 
Austins and their different categories of retailers. These agreements 
had replaced various tripartite and quadripartite agreements. It 
was argued by the Registrar, and accepted by Upjohn J.,™ that 
in substance the same restrictions applied under the bipartite 
agreements as had existed under the multipartite agreements. The 
question in issue was whether or not the court would accept the 
bipartite agreements on their face value, for if so accepted they 
would be non-registrable under section 8 (8) which allows an excep- 
tion for sole agency agreements. Ironically the revenue cases on 
“ arrangement ’? were not cited to the judge; but in any event 
he seemed to be in little doubt about the decision: 


“ Whether enforceable at law or not, it seems to me that an 
arrangement must at least connote an arrangement whereby 
the parties to it accept mutual rights and obligations. 
Reading these new agreements alone and without reference 
to the earlier history of the matter, it is clear that each of them 
falls within the protection afforded by section 8 (8), and the 
Solicitor-General does not dispute that. He seeks, however, 
by reference to the four special features mentioned earlier, to 
alter the proper interpretation and operation of these new 
agreements and, reading them together, to spell out of them 


their craft for a race held to be in contractual relations with one snother). 
“The effect of their entering for the race, and undertaking to be bound 
by these rules to the knowledge of each other, is sufficient, I think . to 
create a contractual obligation . . .'’ per Lord Herschell at p. 68. In this 
century, however, they have refused to make such implications unless either 
an intention to contract is proved or a clear case of agency is established. 
Hetlbut Symonds & Co. v. Buckleton [1918] A.C. 80; Inland Revenue 
Commissioners v. Duke eof Westminster [1936] A.O. 1; Soruttons v. Midland 
Silicones [1962] A.C. 

8s. 6 (8). 

® H.C. Debates, Vol. 549, col. 1080 (1956). 

10 Re Austin Motor Co., Ltd.'s Agreement [1957] 3 All E.R. 62; L.R. 1 B.P. 6. 
Of this case an Einglish critic declared it ‘‘ could hardly be more puzzling or 
less satisfactory,’’ Grunfeld, ‘‘ The Restrictive Trade Practices Act in Court”’ 
(1958) 21 M.U.R. 88; and an American writer suggested it represented a 
‘‘major loophole”’ in the law: Dewey, Monopoly in Economics and Law 
cat p 298. i 

1u (1957) TER. 1 B.P. 6 at p. 18. 
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a mutual agreement or arrangement between distributor and 
dealer. That does not seem to me permissible in law. While 
every agreement must be read in the light of surrounding 
circumstances, and the agreements may be read together in 
the sense that they are all part of Austins sales organisation, 
those circumstances cannot be invoked to alter the true inter- 
pretation of a document or two or more documents whose 
operation is clear and unambiguous, so as to create an 
obligation where none appears on the documents. 

“ There is, I think, a certain analogy between this case 
and Inland Revenue Commissioners v. Duke of Westminster, 
although there are many differences between that case and this. 
In that case the Duke, with the avowed object of saving tax, 
‘in substance’ paid his servants by means of seven-year 
covenants but it was held that the documents must operate 
according to their tenor, they were not contracts of employ- 
ment and the Duke succeeded. So here, it seems to me, that 
Austins, to avoid the consequences of liability to registration, 
have altered the legal framework of their agreements with 
their dealers, but those new agreements now define and 
regulate the transactions between the parties; multipartite 
agreements have gone and as a matter of law reference to 
history cannot resuscitate them.” 1° 


It always causes some surprise to foreign lawyers that a single 
case, having laid down a principle, is expounded not so much by 
the courts as by members of the Bar in giving opinions. In such 
a vital matter as this, no appeal was taken, and no further cases 
brought on the definition of arrangement until Basic Slag. In 
the meantime a whole pyramid of opinions by counsel had developed 
the dicta and approach of Austin’s case to a remarkable degree. 
The best known of the devices for avoiding registration is the open 
price agreement, which is now also in widespread use in place of 
registered agreements that have been abandoned, varied or struck 
down by the Restrictive Practices Court. Such agreements normally 
provide that the members of an industry shall exchange information 
about the prices they are charging. These are frequently channelled 
through a central pool and then disseminated to members. In this 
way the firms involved argue that “ enlightened ’? competition 
follows. The Registrar has apparently accepted counsel’s view that 
such agreements are not registrable.1* But often the agreements 
go much further than a mere exchanging of price lists, and provide 
for the daily exchange of all manner of details covering orders, 
output, discounts, contracts at special prices, and costs. These 


12 (1057) 8 All E.R. 62 at p. 69. In the official report this part of the 
Judgment was revised to exclude the second and fourth clauses in the last 
sentence of the first paragraph, and to omit the second sentence of the 
second paragraph (1967) ER. 1 R.P. 6 at p. 19. 

13 Report of the Registrar of Restrictive Trading Agreements, January 1962 
tCmnd. 1608), para. 10. 


Serr. 1968 NOTES OF CASES 551 


wider arrangements have also been regarded by counsel as non- 
registrable; and such a view must be held partially responsible for 
the fact that the Act has had so little impact on the economy.“ 

Other organisations grew up to act as agents to enforce the 
right of individual manufacturers, given under section 25 of the Act, 
to insist that their published retail prices be kept. Such organisa- 
tions were frequently advised that their activities were not 
registrable, and that there might be a registrable arrangement 
among their members to have a fair trade policy was presumably 
never canvassed.’ Other restrictive agreements have not been 
registered, relying on a strict interpretation of the exemptions in 
favour of workmen’s contracts and interrelated bodies corporate.’® 
It was against this background of interpreting transactions in a 
formalistic manner that Basic Slag was decided. 

Basic Slag was, in effect, a common marketing organisation, 
which purchased the slag, a by-product, from the steel companies 
who were its members, and converted it into fertiliser. It was 
clear that each of the companies was in contractual relation with 
Basic Slag; but the Registrar alleged that there was also a 
registrable arrangement between the member companies them- 
selves to control the marketing of basic slag. This was originally 
conceded by the companies who registered an arrangement to that 
effect, but in this action they sought to have the Register rectified 
by striking out their arrangement. 

Counsel for the companies insisted that mere parallel business 
behaviour—in this case the making of identical contracts with Basic 
Slag—did not amount to an arrangement. Nor was conscious 
parallelism enough. “ If ‘ arrangement ° were construed to cover any 
form of understanding between a number of persons, the courts 
would be in danger of floundering in a psychological morass.” 17 
It was alleged that the companies had merely been motivated by 
the same series of commercial factors. In particular, counsel relied 
on the passage in Austin, where Upjohn J. said: ‘‘ Whether 
enforceable at law or not, it seems to me that an arrangement must 
at least connote an arrangement whereby the parties to it accept 
mutual rights and obligations.’’ 18 

Cross J., at first instance, refused to delete the arrangement from 
the Register. He conceded that none of the companies was obliged 
to make a contract with Basic, and that none had made their 
contracts on condition that the other members execute identical 
ones. Yet the effect of each of the members having a director on the 


14 ¢.g., Heath, ‘Some Economic Consequences of the Restrictive Trade Prac- 
tices Act” (1960) 70 Economic Journal 474. 
15 e.g., Proprietary Articles Trade Association Journal, July 1956 to January 


1959. 
16 ss, 7 (4) and 8 (9). 
17 Per Sir Lionel Heald, Q.0., arguing at first instance before Oross J. (1962) 
L.R. 8 R.P. 178 at p. 187. 
18 (1958) L.R. 1 R.P. 6 at p. 18. 
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Board and the discussions the directors must have had, convinced 
him there was a registrable arrangement since there must have been 
a sufficient expectation by each member that the other eight would 
sign similar agreements. ‘‘ As I see it, all that is required to 
constitute an arrangement not enforceable in law is that the parties 
to it shall have communicated with one another in some way, and 
that as a result of the communication each has intentionally 
aroused in the other an expectation that he will act in a certain 
way. If that be right, then, as it seems to me, the member 
companies made an arrangement that they would each of them 
execute the relevant agreement with Basic.’ 1° 

It is this decision which has now been upheld by the Court of 
Appeal (Willmer, Danckwerts, Diplock L.JJ.). The legal argument 
revolved around the reconciliation of Upjohn’s requirement that 
an arrangement connotes at least the acceptance of mutual rights 
and obligations and the Cross emphasis on the arousing of expecta- 
tions in others. Willmer L.J. could see no conflict between these 
two views,?° and his conclusion was apparently shared by 
Danckwerts L.J.™ But it is suggested that the two definitions, 
if not irreconcilable, at least put a very different emphasis on the 
approach to registration. While it is true that section 6 talks of 
the acceptance of restrictions by two parties, the concept of a right 
and an obligation, in their ordinary meaning, conveys an idea of 
relationship which is both stronger and more legalistic than a 
mere ‘* arousing of expectations.” Two parties may have aroused 
in one another an expectation that each will act in a certain way, 
and according to the Cross approach some restriction within the 
Act may be implied in these situations. Open price agreements, 
joint enforcement arrangements, and even price leadership and 
conscious parallelism might involve the arousing of such expecta- 
tions, but it might well be a perversion of the ordinary meaning 
to suggest that rights and obligations, even moral ones, were 
involved. 

This conflict was tacitly recognised by Diplock L.J. He 
distinguished the remarks of Upjohn J. on the ground that in 
Austin there had been an attempt to ground registrability on the 
assumption that rights and liabilities had been acquired by parties 
who were not parties to the agreement in issue. While this may be 
_ a somewhat facile explanation of a difficult precedent, it did enable 

Diplock L.J. to accept the Cross approach to arrangements, which 
he then reformulated: 


“ Without accepting an exhaustive definition . . . it is sufficient 
to constitute an arrangement between A and B, if (1) A makes a 
representation as to his future conduct with the expectation and 


19 (1962) L.R. 3 R.P. 178 at p. 106. For the definition of arrangement in the 
Act, sea note 8 above. 

20 [1968] 1 W.L.R. 727 at p. 789. 

21 [bid. at p. 742. 
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intention that such conduct on his part will operate as an 
inducement to B to act in a particular way, (2) such representa- 
tion is communicated to B, who has knowledge that A so 
expected and intended, and (8) such representation or A’s 
conduct in fulfilment of it operates as an inducement, whether 
among other inducements or not, to B to act in that particular 
way.” 22 
Such a definition is a very far cry from the Upjohn view that ‘‘ an 
arrangement must at least connote an arrangement whereby the 
parties to it accept mutual rights and obligations.” 
It is, however, true that what amounts to an arrangement may 
well be a question of fact. As the Chancery member of the Court 
noted: 


“ the provisions of the Act of 1956, in this respect, seem to me 
to be calculated to drive any accurately minded lawyer to 
despair. Once the ascertainable ambit of arrangements, rights 
or obligations, which are legally enforceable is left behind, one 
flounders in a morass of inexactitudes.... It may be that it is 
impossible to lay down any principle for application and that 
each case must be decided on the particular circumstances of 
the case; and heaven help the lawyer who has to advise a 
client... .?” 23 , 
But even in the approach to the facts, the atmosphere was very 
different in Basic Slag from that in Austin. Admittedly in the 
Austin case, despite the invitation of the judge, there was no cross- 
examination on the affidavits, whereas in Basic Slag there was. 
But that seems to have made little difference. The essential point in 
Austin was that Upjohn refused to use the history of multilateral 
contracts or the coincidence of the appearance of bilateral contracts 
to spell out any arrangement to continue the registrable agreements. 
In Basic Slag both history and coincidence were treated as 
relevant. Danckwerts L.J. rejected ‘‘ the argument that the history 
of Basic is not relevant for the present purpose,” * and Diplock 
L.J. noted that the ‘‘ question . . . is whether this was a pure 
coincidence or whether it was done under an ‘ arrangement’ 
between the members.” 75 The Registrar and the court both 
accepted the evidence of the representatives of the various companies 
that the decision to execute the agreements with Basic was taken 
without any prior agreement or consultation with any other 
company. It was also true that the court found some help in 
building up the existence of an arrangement from the minutes of 
the board meetings of Basic. But essentially what swayed the 
court was the approach which Willmer L.J. described as “ giving 
effect to the realities of the situation,” 7* and Diplock L.J. applied 


22 Ibid. at p. 747. 

28 Per Danckwerts L.J., ibid. at p. 742. 

24 Ibid, at p. 742. 

25 Per Diplock L.J., ibid. at p. 746. 

26 Ibid. at p. 741. i 


554 THE MODERN LAW REVIEW Vor. 26 


in saying of the identical behaviour of the different companies, 
“ that it was pure coincidence offends credulity.’’ 27 

It may well be that this same court, had it been faced with the 
Austin case, might have decided it in the same way as Upjohn J. 
Even assuming that, the attitude adopted towards “‘ arrangement ” 
was essentially different from the earlier approach. Basic Slag 
showed that the Court of Appeal is willing to look to the 
‘* substance ° to determine whether an agreement is registrable; 
this is the antithesis of the way Austin had been interpreted by 
counsel, The impact on registration of this changed judicial 
approach could be very significant. The Registrar may well be 
reconsidering his earlier assumption that the ordinary open price 
agreement is not registrable; and no doubt the legal advisers of 
many business groups will be anxiously reconsidering their present 
stand on non-registration. 

The Basic Slag case also raises another interesting but less 
important question of construction. In a parallel summons to the one 
described above, it was argued that the individual agreements 
between Basic Slag and the various steel companies were not 
registrable because while the steel companies could sell only to Basic, 
no restriction was accepted by Basic, and the Act requires at least 
two parties to accept a restriction before an agreement becomes 
registrable. By clause 16 of these individual agreements Basic 
agreed “‘ to allocate and apportion in an equitable and reasonable 
manner between the vendor and other vendors.’? Counsel for the 
companies argued firstly that this was merely a statement of 
intention imposing an obligation on no one, and therefore was not 
a restriction. Reliance was also placed on the argument that the 
clause referred only to post-contractual activities.*® With the 
exception of Danckwerts L.J., the Court of Appeal had little 
difficulty in rejecting these arguments, since the only way the 
marketing system could be operated effectively would be by an 
obligatory system of prorationing. 

Such a decision is in keeping with the legislative intent that 
as far as possible all restrictive practices, except where specifically 
exempted, should be caught by the registration provisions. Yet 
in two recent decisions the concept of restriction was narrowly 
defined with the result that although the court intimated in both 
instances that the agreement was contrary to the public interest, 
it held that it had no jurisdiction so to declare it. In the Waste 


27 Ibid. at p. 746. 

*8 Relying on Re Blanket Manufacturers’ Agreement (1959) L.R. 1 R.P. 271, 
where the Court of Appeal held that an agreement between the blanket 
manufacturers that no manufacturer would agree to the cancellation or 
variation of any contract after it had been made, was not registrable since 
the wording section 6 which defines the restriction is couched in the 
future tense; e.g., s. 6 (1) (a) ‘ the prices to be charged.” 
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Paper case,’ the Restrictive Practices Court accepted the “ no 
restriction ° argument advanced by the companies in the Basic 
Slag case. The two associations involved on the different sides of 
the waste paper trade agreed upon a ‘‘ Schedule of Descriptions ” to 
cover the different types of waste paper sold between them. But 
since “‘ special arrangements ° were always possible, the court, 
relying on the definition of ‘‘ description ” in the Shorter Owford 
Dictionary, found that the schedule did not fall within the import 
of the word “ description ” as used in section 6 (1) (c). The result 
was that the limitation on the way the goods might be described was 
held not to be a restriction within the meaning of the Act. In 
another recent decision, the Birmingham Builders case,™” the post- 
contract point raised by counsel for the companies in Basic Slag was 
argued and accepted by the court. This involved the National 
Daywork Schedules, which provided a scale of charges mainly used 
to vary the amount to be paid on a lump-sum building contract. 
The court ruled that since they could have no effect until the 
contract was complete, they could not fall within the definition of 
restriction which involved the future tense,*! although once again 
it was held that had the agreement been registrable, it would have 
been held to be contrary to the public interest. 

It was one of Viscount Kilmuir’s proud boasts in supporting 
the judicial investigation of restrictive trade practices that the 
courts would prove themselves admirably equipped to handle 
the novel questions being presented to them under the 1956 
Act, although it would involve them in a new approach to their 
functions.** The earlier registration decisions were hampered by a 
highly legalistic approach. The Basic Slag case appears much more 
as the fulfilment of Viscount Kilmuir’s promise, and some support 
for the new approach to interpretation advocated by an increasing 
minority of the judges.** 

ROBERT STEVENS. 


Is THe Non-SurRENDER OF POLITICAL OFFENDERS OUTDATED? 


Werrers, attracted into the dim politico-legal regions of asylum 
and the non-surrender of political offenders have (in the main) 
been deflected in recent times from an elucidation of the rationale 
of these concepts by their very proper belief in the prior necessity 


29 Re an Agreement between the British Waste Paper Association and the British 
Paper and Board Makers’ Association [1068] 2 All E.R. 424 (R.P.C.). 

80 Re Birmingham Association of Building Trades Employers’ Agreement [1968] 
2 All H.R. 861 (B.P.0.). 

81 See note 28 above. 

32 e.g., H.L. Debates, Vol. 198, col. 18 (March 6, 1956); H.L. Debates, Vol. 
199, col. 850 (June 26, 1956). ' 

33 e.g., per Denning L.J. as he then was, in Magor ¢ St. Mellors R.D.C. v. 
N Corporation [1950] 2 All B.R. 1226 at p. 1286; Evershed, ‘The 
Judicial Process in Twentieth Century England '’ (1961) 61 Col.L.Rev. 761. 
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of demonstrating, from the obscurities of state practice, the extent 
of their observance. But in Britain, in the aftermath of the Soblen 1 
and Enahoro? cases, it is desirable that an examination of the 
fundamental principles and motives be made, and essential that 
we perceive clearly the implications of our actions, and the state- 
ments that have accompanied them. 

In the theory of international law, the common refusal by states 
to surrender political offenders is an adjunct of the right of every 
state to grant a refuge to fugitives from outside. This competence, 
in its turn, is founded upon a corollary of the exclusiveness of 
territorial sovereignty: that, in the absence of agreement to the 
contrary, no state is obliged to extradite fugitives (of whatever 
kind). In the common practice of state-communities, however, and 
in the interest of the mutual security of those communities from 
the activities of persons who transgress their laws, a vast network 
of treaties, providing for the surrender of grave offenders, has 
come into being. But political offenders, however grave their 
crimes, are not, in the overwhelming majority of such arrangements, 
liable to extradition. If, as has been suggested, the postulate 
for this network of treaties lies in the common interest of states 
in maintaining the efficacy of their laws supporting the structure 
of their various societies, it would seem paradoxical that political 
offenders, whose efforts are by definition directed at a fundamental 
structural alteration, should not be extraditable. Grotius in the 
seventeenth century regarded the mutual surrender of political 
offenders as obligatory upon states, and our present opposition 
to the practice dates from no earlier period than the nineteenth 
century. 

Thus, the Extradition Act of 1870 lays down that extradition 
shall not take place if the offence for which surrender is requested 
is one of a political character. The Fugitive Offenders Act, 1881, 
on the other hand, contains no such proviso; section nine, indeed, 
specifically mentions ‘‘ treason ”° (the objective political offence 


1 [1062] 8 W.L.R. 1164; [1962] 8 All E.R. 641; Thornberry in (1963) 12 I.C.L.Q. 
414-474, 

2 The only report is that on Enshoro's second application for a writ of 
habeas corpus to the Divisional Court—R. v. Governor of Brixton Prison, 
ex p. Enahoro [1069] 2 All E.R. 477. Three such applications were made, 
and three appes en to the Appeals Committee of the House of Lords. 
The legal proceedings sre reported in The Times of the following dates: 
December 14, 1962; January 15, 16, 1968; February 7, 1968; April 19, 26, 
1968; May 8, 10, 16, 1968. The House of Commons debated the case in all 
for age | hours: on March 14, 1968 (H.O. Debates, Vol. 678, cols. 1541-15856) ; 
March 21, 1968 (H.C. Debates, Vol. 674, cols. 581-682); March 26, 1968 
(H.C. Debates, Vol. 674, cols. 1271-1289); April 9, 1968 (H.C. Debates, 
Vol, 675, cols. 1007-1104); April 10, 1968 (H.O. Debates, Vol. 675, cols. 
1287-1877); May 18, 1968 -C. Debates, Vol. 677, cols, 949-951); May 
16, 19863 (H.O. Debates, Vol. 677, cols. 1893-1454); May 28, 1968 (H.G. 
Debates, Vol. 678, cols. 681~636); ae ea 1068 (H.0. ates, Vol. 678, 
cols. 889-1056). See also the letter of - Dingle Foot, 9.0., M.P., published 
in The Times of June 19, 1968. 


Serr. 1968 NOTES OF CASES 557 


par eacellence) as one of the crimes for which surrender may be 
granted. The Extradition Act governs the rendition of persons, 
both British subjects and aliens, to foreign states; the Fugitive 
Offenders Act that of British subjects and aliens to authorities 
within the Commonwealth. Resisting an amendment to the 
Fugitive Offenders Bill, the then Attorney-General stated that the 
principle underlying the non-extradition of political offenders 
between independent states was “‘ because one government did not 
inquire into the laws of another.” But, he pointed out, the 
territories to which the Bill would have reference were under one 
government exercising power over a single state.* This brief 
reference by the Attorney-General to a principle of non-intervention 
was elaborated, a few years later, by the last prime minister of 
imperial Austria, who argued that, faced with a request for the 
extradition of a political offender, the state of refuge would first 
have to decide upon the legitimacy of the fugitive’s actions and 
then to discuss and evaluate the entire gamut of political practices 
prevailing in the exile’s home country, thus inevitably intervening 
in the affairs of a foreign state. To avoid this, the country of 
refuge must in principle refrain from extraditing political offenders." 

The individualism implicit in these allusions is much more 
clearly brought out in the attitude of the eminent Royal Com- 
missioners on Extradition, reporting in 1878. They accepted the 
necessity for a general inter-state practice of extradition, impelled 
by the considerations of mutual security advanced above. But, 
“ one nation can scarcely be said to have such an interest in the 
particular form of government, or in the particular ruling dynasty, 
of another, as that it should be called upon to make common 
cause with it against political offenders.’? Furthermore, the dis- 
sident may, in the eyes of the state of refuge, be politically more 
acceptable than his prosecuting government.° 

The elements exhibited in these attitudes are firstly, that there 
is in this matter no “ common cause’? between nations; that 
therefore, on the receipt of an application for the surrender of a 
political offender the interest of the foreign Government must be 
weighed against humanitarian concern for the welfare of the 
fugitive; and that it may be suspected that he will, if returned, 
be treated with ferocity—or, in any event, in a manner which, 
having regard to the nature of his proscribed conduct, will outrage 
the sense of propriety of the state of refuge. Consequently, that 
state must satisfy itself on these matters; and, in order to do so, 


3 On extradition within the Commonwealth, see Robert EH. Clute (1959) 
8 American Journal of Comparative Law, 16-28; Paul O'Higgins (1960) 9 
1.0.L.Q. 486-491. 

4 Sir Henry James, August 20, 1881; H.C. Debates, Vol. 265, col. 599. 

5 Hemrich Lammasch, Das Recht der Aushererung (1884), p. 5l; quoted in 
Otto Kircheimer (1959) 58 Amer.Pol.8ca.Rev. 985, 1013. 

6 Parliamentary Papers, 1878, xxiv 908. s 
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an evaluation of the political régime of the requesting state 
must, as a necessary preliminary, be made. This being a highly 
invidious and embarrassing task, the general rule has come into 
being whereby political offenders are not surrendered. 

The writer is unaware of any frontal attack having been made 
(certainly, in this country) upon these premises or the general line 
of inferences drawn from them. But there is evidence in recent 
times of a quiet (almost, a surreptitious) reappraisal. The attitude 
adopted by the Government in the Enahoro case and enunciated 
in turn by the Prime Minister, the Home Secretary, and, most 
articulately, by the Attorney-General, comes very close to a 
substantial qualification of the principle. 

It may plausibly be contended that the main premises—the 
absence of common cause, and the fear of unduly repressive action 
taken against a surrendered fugitive—are by no means unchallenge- 
able; and that what was fit for the nineteenth century climate 
of non-commitment is not necessarily satisfactory in an age of 
alliances. Is it, for example, true to say that there exists between 
the United States and the United Kingdom, or the United Kingdom 
and Canada, no “ common cause ”; and (an even more pregnant 
query) that the law or its enforcement is apt to be unconscionably 
severe? Is it desirable that a person accused here of a grave 
offence under the Official Secrets Act should be able to take refuge 
in the territory of a NATO ally, free, as a political offender, from 
the danger of extradition? 7 This was the kind of asylum sought 
by Soblen—it was refused; but had it not been for the overlap 
of the Aliens Order provisions his surrender could not have been 
achieved—his offence, conspiracy to commit espionage, was plainly 
political (nor was it a crime listed in the Extradition Act for which 
extradition could have been granted). Would it not, therefore, 
be more appropriate that the comprehensive proviso in the Extra- 
dition Act be removed, in favour of a provision which would, as 
under the Fugitive Offenders Act, make extraditable any serious 
offence, but leave to the Home Secretary an unbounded discretion 
to refuse extradition whenever he saw fit, thus permitting a degree 
of selectivity? This would enable us to surrender political fugitives 
to our allies, or to those states in whose institutions we had faith, 
but would give us the right to decline it if the requesting state 
did not, unhappily, satisfy these tests. 

Such a practice was one whose execution was in effect demon- 
strated in the Soblen affair. Soblen was to have been deported 
to the United States having been convicted of a political offence 
there. The grant of political asylum is to deportation practice 


7 Under French and Russian law offences against the security of allied States 
are punishable in France and the Soviet Union, respectively—Kircheimer, 
low oit., p. 1011. 
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as non-surrender of political offenders is to extradition. Soblen 
had been refused political asylum. Granting asylum is con- 
ditioned today upon proof of ‘‘ persecution ”’ directed against the 
fugitive.* Such a finding is, plainly, the result of a most delicate 
political decision in that it implies that the pursuing government 
is one given to oppression. Hence, it involves that element of 
judgment and consequent involvement which states have avoided 
in extradition practice by excluding from the scope of obligation 
all persons accused of political offences. It is highly improbable 
that a member of a political alliance would be prepared to brand 
an ally—or, indeed, any friendly state—as a “‘ persecutor.” ° There- 
fore, it is likely that the dominant factor in passing upon a request 
for asylum will be goodwill between states; and the test imposed 
by compassion for the individual will come a very poor second. 

If, then, the standard of extraditability is to be the value 
judgment implicit in “‘ likelihood of oppression,” rather than the 
non-political nature of the accused’s offence, a very grave danger 
will arise; particularly, if that standard is to be measured, as one 
feels it must be measured, by an executive officer instead of by 
the courts. The pressure potential of the requesting state would, 
indeed, be weakened if the decision were to be made by the courts; 
but plainly, they are not as well equipped to pass on the conditions 
existing in another state as is a member of the executive. 

The Nigerian request for the surrender of Chief Enahoro under 
the Fugitive Offenders Act on charges of treasonable felony must 
have come as a grave embarrassment to the British Government ; 
on the face of the Act, they were plainly committed to the surrender 
of offenders of whatever kind; political offenders had in fact 
been surrendered under its provisions in the past (though not, 
apparently, in the recent past); and the House of Lords had earlier 
in 1962 firmly disapproved ° the obiter of Lord Goddard C.J., 
in Mubarak Ali Ahmed ™ in which that learned judge had averred 
that the courts would, in a proper case, apply to requests under 
the Fugitive Offenders Act the proviso with regard to the surrender 
of political offenders contained in the Extradition Act. Though 
in the course of three applications for habeas corpus, three appeals 
to the Appeals Committee of the House of Lords, two censure 
motions in the House of Commons, and a vast amount of public 
debate, the waters became muddied, the fundamental issue remained 


8 Following the definition of ‘‘ refugee ’’ contained in Article 1 A (2) of the 
Geneva Convention on the Status of Refugees, 1951 (Omd. 9171). 

ə It may be doubted whether the British adoption and application of the 
restrictive definition contained in the Convention conduces to a satisfactory 
state of affairs—aside from the use of the censorious ‘‘ persecution." 

10 In Zacharia v. Republic of Cyprus [1062] 2 W.L.R. 1168; [1962] 2 All E.R. 
488. 

11 Re Government of India and Mubarak Ali Ahmed [1052] 1 All H.R. 1060 
at p. 1068. ° 


560 THE MODERN LAW REVIEW Vor. 26 


—was a political offender to be surrendered? The decision rested 
with the Home Secretary, whose freedom of action must necessarily 
have been impaired by the considerations advanced above; the 
test he was said to have applied was described by the Attorney- 
General: ‘Is he not only a fugitive from justice, but also a 
fugitive from oppression? This country has always believed that 
it ought to grant sanctuary from oppression, and it is that principle 
which my right hon. Friend has endeavoured to apply in this 
case, and will endeavour to apply in all other cases under the 
Fugitive Offenders Act.” 12 

To sum up: the standard is potentially a more sensitive one 
than that contained in the traditional exception clause, and has 
a superficial appeal. But its application involves the highly 
undesirable investigation of the requesting state’s prevailing political 
conditions, which are the subject of public debate in the state of 
refuge. This has been the case in Enahoro; the liability of the 
Chief to the death penalty, the admission of counsel—were merely 
important items in the course of such an evaluation. The examina- 
tion itself is the cause of offence to the requesting state—how 
much more offensive if, at its conclusion, surrender is refused? 

We have been told that consultation is taking place within 
the Commonwealth with a view to the revision of intra~-Common- 
wealth extradition practice (the same was said after Zacharia, 
in 1962). The Home Secretary has expressed his hope “‘ that we 
may always aim at maintaining some closer method of co-operation 
between Governments of the Commonwealth than may be right in 
the case of foreign Governments ” *—a sentiment that doubtless 
commands general approval. But it is the firm conviction of the 
writer that the Enahoro case has been an object lesson in the 
folly of excluding the “ offence of a political character ”? clause 
from any arrangement between independent states, however close 
their ties, for the extradition of fugitive offenders; and it may 
be hoped that such a retrograde step will not be taken when the 
proposed revision occurs.™4 


CEDRIC THoRNBERRY. 


12 Sir John Hobson, March 21, 1968; H.C. Debates, Vol. 674, ool. 670. 

18 Mr. Henry Brooke, April 10, 1968; H.C. Debates, Vol. 675, col. 1867. 

14 It may be objected that the appheation by the courts today of the concept 
of ‘‘ political offence may well require the critical examination of political 
conditions in the ade state which the writer has suggested is in 
principle undesirable—see, for example, R. v. Governor of Briston Prison, 
ex p. Kolcsynski [1955] 1 Q.B. 540 (also, Re Kavte (1958) I.L.R. 871). 
There is force in this view; which can be countered only by the reflection that 
the Kolosynsks situation is highly exceptional, and that ın any case in 
which it is contended that an offence is ‘' political” some examination 
(though not evaluation) by the court of the foreign background is essential. 
Kor only ‘‘ objective '’ political offences can be recognised in isolation. 
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VARYING Trusts GOVERNED BY Forricn Law 


Re Ker’s Settlement Trusts} is the second ? conflict of laws case 
to arise in the context of the Variation of Trusts Act, 1958, in the 
comparatively brief life of that statute. Ungoed-Thomas J. was 
confronted with this simple preliminary question: assuming the 
marriage settlement concerned to be governed by the law of 
Northern Ireland, had an English court jurisdiction to sanction 
a proposed arrangement pursuant to section 1 (1)* of the 1958 
Act? The nature of the proposed arrangement is not stated in 
the report and the original terms of the settlement need not 
detain us: suffice it to say that the settlement had been drawn 
up in 1942 in Northern Ireland, where the settlor and the trustees 
were then resident, and that, at the date of the present summons, 
both the settlor and the trustees were living in England, where 
the trust property was situated. 

The learned judge considered that ‘‘ variation . . . does not 
carry out the trusts of a settlement but varies or alters them 
in accordance with the powers conferred by English law.” + 
This led him at once to the crux of the problem, viz., was the 
jurisdiction to vary conferred on an English court by section 1 (1) 
of the 1958 Act confined to documents to which English law 
applied, since, if this was the case, he could not approve the 
present application to vary? Two difficulties presented themselves 
to his lordship: first, section 1 (1) contains no express words 
leading one to suppose that the above mentioned limitation exists, 
and, secondly, section 2 (2) provides that section 1 shall not 
extend to Northern Ireland. This second point was susceptible of 
easy solution; his lordship neatly disposed of it by holding that 
“ what section 2 (2) does is to withhold the jurisdiction from the 
courts of Northern Ireland: it does not except Northern Ireland 
from the jurisdiction conferred on English courts.” © 

In order to pass upon the first and more difficult point, Ungoed- 
Thomas J. had to turn to Forsyth v. Forsyth, which is one of 


1 [1068] 2 W.L.B. 1210. 
2 The first case was Re Seale’s Marriage Settlement [1961] 3 W.L.R. 268; 
[1961] 8 All E.R. 186; (1962) 11 1.0.L.Q. 255, in which Buckley J. 
considered the 1958 Act ‘permitted him entirely to revoke the trusts of an 
English marriage settlement and to sanction an arrangement whereby the 
trustee of that settlement would transfer the corpus to a Canadian trust 
corporation to hold on the trusts of a Canadian settlement drawn up by a 
Canadian lawyer in very similar terms to the English settlement. He 
did not, however, consider that this end might be achieved by mere 
variation: eae e 8 W.L.R. 268 at p. 265. 

ere property, whether real or personal, is held on trusts 
bemi Pia before or after the passing of this Act, under any will, 
settlement or other disposition, the court may if it thinks fit by order 
approve . . . any arrangement . . . varying or resolving all or any of the 
trusts... .” 
4 peos] 2 W.L.R. 1210 at p. 1212. 
5 [bid 


e [1891] P. 868. i 
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a small line of cases dealing with the ancillary jurisdiction of 
the English divorce court to vary settlements under what is now 
section 26 of the Matrimonial Causes Act, 1950. It is clear from 
these authorities (to use the useful summarising words of Sir 
Boyd Merriman P.) “‘ that [that] court has power to vary a 
settlement inter partes even though it comprises property out of 
the jurisdiction and the trusts are administered by trustees out of 
the jurisdiction and the settlement is governed by foreign law.” 8 
Ungoed-Thomas J. felt it proper to deduce from this that, in 
the absence of any indication to the contrary, there was indeed 
no reason for limiting to English settlements a power conferred 
on an English court to vary the trusts thereof. Adding that he 
could see no reason for reading any such limitation into the terms 
of the 1958 Act, he decided he had jurisdiction to approve the 
variation.® 

The first point of interest in this case is that it was at no 
time contended that the proper law of the settlement must have 
ceased to be that of Northern Ireland and had become that of 
England by virtue of the shifts in the elements of the trust 
from the former country to the latter—this having taken place 
between 1942 and the issue of the summons. In view of the 
“ once the proper law, always the proper law ” rule laid down 
in Re Hewitt’s Settlement *° it would indeed seem impossible for 
the court to accept such an argument. 

It must, secondly, be observed that, so long as the trustees 
continue not only to reside in England but also to keep the trust 
property invested in securities situated in England, few—if, indeed, 
any—practical difficulties are capable of arising from the stand- 
point of an English court. While this state of affairs is preserved 
there can never be any fear that the trustees will be held liable 
by any English court of equity for breach of trust if they execute 
the trusts of the settlement as now varied. What is more, the 
likelihood of their being embarrassed because some subsequent 
order conflicting with the present one is made by some foreign 
court (e.g., that of Northern Ireland) is so negligible that it could 
safely be ignored. Accordingly, therefore, the order approving 
the variation is a particularly happy one and certainly effective. 
At the same time, from the point of view of a Northern Irish 
court, the present position is not wholly satisfactory since there 


ee v. Nunnelly & Marrian (1890) 15 P.D. 186 and Goff v. Goff 
[1984] P. 107 are the other cases in the line. 

8 In Goff v. Goff (supra) at p. 118. 

9 [1988] 2 W.L.R. 1210 at p. 1218. 

10 [1915] 1 Ch. 228, but of. Philipson Stow v. I. R. C. [1960] 8 W.L.R. 
008 at pp. 1016-1016 and 1024 per Viscount Simonds and Lord Radcliffe 
(a case concerning a testamentary trust, not a trust inter vivos). 
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is now a divorce of both the assets and the trustees from the 
jurisdiction to enforce the trusts.2 

It is, without doubt, tempting to speculate upon the form 
that future applications to vary trusts governed by foreign law 
will take and the purposes for which they will be made. It is, 
at this early stage, probably unwise to make prognostications 
but it may well be that the day is not far distant when the 
trustees of a trust governed by some foreign law may properly 
ask the English court to enlarge their powers of management 
and administration with regard, at any rate, to such part of 
the property as is situated in England. It is a pity that the 
exact nature of the variation allowed in this case was not men- 
tioned in the report, since it might have given some pointer to 
the type of variations that the court will countenance. As it is, 
one is left to ponder on such things as the possible circumstances 
in which an English court might be prevailed upon to sanction an 
arrangement whereby a beneficiary under a spendthrift trust 
governed, say, by the law of New York, freed himself from the 
fetters of the trust. 

P. R. H. Wess. 


FOREIGN JUDGMENTS: NATIONALITY AND RECIPROCITY 


Rainford v. Newell Roberts! may well be regarded as supplying 
further evidence for the view that Scott L.J.’s dictum * that it is 
the county courts which provide the cases of special interest and 
importance should be extended to include at least the Irish High 
Court. 

The defendant had practised medicine as a member of a 
partnership in England before retiring to the west of Ireland to run 
an hotel. Later under a Ministry of Health award the partners 
became entitled to certain sums which were paid direct to the 
individual doctors. Tax, however, was assessed against the 
partnership as a whole. Roberts took no steps to pay his share of 
the tax; the other partners paid the total tax claimed and sought 
to recover from Roberts in an action brought in the English High 
Court. Leave was obtained to serve a writ out of the jurisdiction; 
Roberts wisely did nothing. Judgment having been obtained in 
England the partners attempted to enforce it in Ireland. They 
argued that the English court had jurisdiction because Roberts, 
though not domiciled, resident or present in England, was of 
British nationality; secondly, that the Irish court should recognise 
jurisdiction based on Order 11 because the Irish courts claim a 


11 Malins V.-O. in fact brought about a similar result from the stand-point of 
an English court in making the order he did in Re Liddiard (1880) 14 Oh.D. 
810, also concerned with a testamentary trust. 

1 [1962] Ir.R. 95. 
ouchman v. Hill [1047] K.B. 654 at p. 556. 
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similar jurisdiction for themselves under Order 11 of the Rules of 
the Superior Courts. 

Davitt P. recognised that nationality was regarded as a good 
ground for jurisdiction by the majority of writers and had been 
accepted as such by many judges. Such acceptance, however, was 
not supported by reasons; writers on the other hand who rejected 
the principle did so in the light of reasoned arguments based on 
practical convenience. ‘Accordingly, the learned President pre- 
ferred to follow Cheshire and Nussbaum and refuse recognition to 
the English judgment on this ground. In particular, the court 
thought the common law prohibition on service out of the jurisdic- 
tion hard to reconcile with the view that nationality gave the court 
jurisdiction. 

It is submitted that the Irish court has reached the desirable 
result in this field. It is to be hoped that this decision will encourage 
an English court when the question arises to show greater courage 
than Atkin L.J. was disposed to show in Gavin Gibson v. Gibson ° 
and refuse to follow nineteenth century dicta to the contrary. 
Attempts to justify the alleged rule merely demonstrate its 
undesirability. Thus Beale* argues that legislatures can bind 
absent subjects and ‘f no sound reason can be suggested for refusing 
to extend the same force to decrees of the judicial power.” But 
each State may settle for itself who are its nationals (subject to the 
limitations laid down in Nottebohm’s case*). To accept Beale’s 
view would be to allow the island of Tobago to make not merely laws 
but judgments to bind the whole world. 

The learned President also refused recognition on the ground 
of reciprocity despite the close similarity of the English and Irish 
Orders because, in the light of Schibsby v. Westenholz,® it seemed 
to him that the English courts would not recognise an Irish 
judgment in similar circumstances. If this is indeed English law 
the attitude of the Irish court is hardly open to criticism. However, 
Lord Denning has suggested that in certain cases the English courts 
will recognise a foreign court’s judgment based on service out of 
the jurisdiction.” As a statement of law this dictum is weakened 
by its failure to take account of the decision of the Queen’s Bench 
in Schibsby’s case. Cheshire has suggested that that case must be 
confined to situations where there is no substantial similarity 
between the English and the foreign rules. But this is to ignore the 
fact that Schibsby’s case proceeded expressly on the footing that 
the French rule was substantially the same as the English. (To be 


3 [1913] 8 K.B. 879 at p. 388. 

4 Vol. 1, p. 844. 

5 I.0.J. Reports, 1965, 4. 

e (1870) L.R. 6 Q.B. 155. 

T Re Dulles [1951] Ch. 842 at p. 851. 

8 Private International Law (6th ed.), p. 652. 
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able to sidestep an earlier decision by saying the court made a wrong 
finding of fact would make nonsense of the doctrine of precedent.) 

In the light of the failure of the plaintiff’s claims the learned 
judge did not have to deal with the difficult question whether the 
English judgment was in substance a means of enforcing a Revenue 
debt and therefore unenforceable in Ireland. This point, although 
not mentioned in the judgment, was raised in the course of 
argument. On grounds of policy and convenience the English and 
Irish courts should be reluctant to refuse to recognise one another’s 
judgments on this ground lest they encourage evasion of tax laws— 
a real danger when by air Dublin and London are less than one 
hour apart. However, no such considerations seemed to weigh with 
the Irish courts in Buchanan v. McVey.® The liquidator of a 
Scottish company sued, in Ireland, a director of the company for 
money had and received. The purpose of the action was in fact 
to get hold of profits which the director had concealed and pay the 
tax owing on them. The claim failed in the High Court and the 
Supreme Court. Rainford is obviously distinguishable on the 
ground that the partners were suing for their own benefit having 
paid the Revenue themselves. The distinction may well give rise 
to anomalous cases, but accepting that the rule as to Revenue 
cases should be strictly interpreted it yields the desirable result and 
should, therefore, be followed if the question ever arises directly 
for decision. 

Pau Jackson, 


LIBERTY oF A TRADE UNION To Compet Breaca or A Lecat Duty 


In the last issue of this Review the decision in Faramus v. Film 
Artistes Association 1 was discussed °? and it was submitted that the 
law had been applied correctly to achieve an absurd result. Equally 
absurd is the result of the decision of the Court of Appeal in 
Boulting v. Association of Cinematograph, Television and Allied 
Technicians,’ but it is suggested that the excuse that the law 
inevitably led to such a conclusion is not so strong in this case, nor 
is the application of the union rule so justifiable. 

The Boulting brothers joined the defendant union in 1941 when 
they were already managing directors of a film production company. 
Naturally their position as members of the union in such circum- 
stances was difficult and between 1968 and 1959 the union agreed 
that their membership should remain in suspense. Early in 1959, 
however, a shop steward of the union handed them a letter demand- 
ing outstanding membership dues and the earlier arrangement was 
repudiated as being unauthorised. It is difficult to see how the 


968] 2 W.L.R. 604; [1968] 1 All E.R. 636. 
968) 26 M.L.R. 436. 


fi Ir.R. 89; [1955] A.O. 616n. 
[1968] 2 W..B. 529; [1968] 1 All E.R. 716. 


9 
1 
2 
8 


566 THE MODERN LAW REVIEW © Vor. 26 


union which had stood by and allowed this situation with obvious 
knowledge could have maintained either of these contentions, and 
indeed the claim for arrears of dues was dropped, but not before the 
union had demonstrated its determination by calling a short strike 
involving the company in considerable loss. The demand that 
the Boultings should resume full membership of the union continued 
to be pressed, and after some ineffective exchanges with the union 
the plaintiffs sought a declaration that they were not eligible, in 
the ‘sense of not being qualified, for membership and were thus 
incapable of entering into a valid contract to this effect. If the 
decision in Faramus is correct then the second proposition must 
follow the establishment of the first. The plaintiffs also asked for 
an injunction to restrain the union from seeking to compel them 
to hold membership cards. Immediately after commencing the 
action the Boultings formally terminated their membership of the 
union. 
The controversy centred upon rule 7 (a) which defined 
eligibility for membership thus: 
“ The association shall consist of all employees engaged on the 
technical side of film production . . . including film directors, 
employee producers, associate producers, script writers and all 
employees in the cine-camera, allied camera, still camera, allied 
still camera, sound, allied sound, projection, editing and 
cutting, art, scenario, qP and ‘technical floor and produc- 
tion departments . 


The plaintiffs’ case rested on two main contentions: 


(i) That as managing directors of the company they were 
employers since theirs was the directing mind and will 
behind the organisation; 

(ii) That if this were not so, or if the union rule did make 
managing directors eligible, the rule was unlawful as leading 
to a conflict between their interest and their Aduga duty 
to the company. 


In the event the union amended rule 7 to provide that those 
persons mentioned therein should be eligible notwithstanding that 
they were employers, or managing or ordinary directors of a 
company, and the plaintiffs’ case thus depended for its success 
on the second contention. The first, however, remains of con- 
siderable importance in the law of employment generally, and as 
the Court of Appeal devoted considerable attention to it it is 
well worth considering. 

Lord Denning M.R. took the view that the plaintiffs were 
employers. The fact that they sometimes did work that would 
normally be done by employees was immaterial; the distinction 
did not depend on the type of work but on who controlled the 
organisation behind it. A partner in a grocery business, he pointed 
out, may serve in the shop beside the other shop assistants but he 


Serr. 1968 NOTES OF CASES 567 


remains their employer.‘ This proposition is beyond dispute and if 
it were not so there would be no employer, since the law recognises 
no other person who could fill the post. The learned Master of the 
Rolls then concluded that it made no difference that the plaintiffs 
did not form a partnership but constituted a limited company which 
they controlled. With respect one is bound to ask why it makes no 
difference. The legal attributes of a limited company no more 
depend on the way it is functioning than the distinction between 
employers and employees depends on the job they are respectively 
doing, and the fact that a firm turns itself into a company when it 
could have remained a partnership will not protect it from a radical 
change of status. Once there is a limited company there is another 
legal entity distinct from its members * and there is clearly a 
question as to which of the two entities involved actually employs. 
How is this to be answered? 

In the first place, it is clear that a fellow servant, however 
superior he may be, remains a servant and his position is not 
affected by the control he may be able to exercise over his inferiors.® 
In the second place the attempt to support Lord Denning’s proposi- 
tion with the decision in Roundabout, Ltd. v. Beirne’ that 
managing directors are not workmen within the Trade Disputes Act, 
1906, s. 5 (8), is not in any way conclusive. The decision of the 
Privy Council in Lee v. Lee’s Air Farming, Ltd.’ that a sole 
managing director was a ‘‘ worker”? within the relevant New 
Zealand statute would seem to be more impressive authority the 
other way and, in any event, whilst an employee must normally be a 
“ worker ” an employer may or may not be according to the statutory 
context in which the term is used. Neither decision, therefore, is 
of much assistance in determining whether he is properly an 
employer. Finally, Lord Denning M.R. cited cases which suggest 
that a person who controls the organisation is identified with it. 
In particular Viscount Haldane L.C. said in Lennard’s Carrying 
Co., Ltd. v. Asiatic Petroleum Co., Ltd.? that a director with powers 
of management “‘ is not merely a servant or agent for whom the 
company is liable upon the footing respondeat superior but somebody 
for whom the company is liable because his action is the very action of 
the company itself.” It is submitted, however, that this states no 
more than the obvious fact that the company must act through human 
channels and that the actions of its senior executives can be 
identified with it. It is very far from saying that those human 
channels are the company. If a director employed staff he would 
employ for the company because he formed part of its organisation. 


4 Ashworth v. Stanwiz (1861) 3 E. & ar Ta S pp. 707-708. 

5 Salomon v. Salomon ¢ Co. [1807] A 

8 Hedley Ai Pinkney and Sons SONE Go. [1892] 1 Q.B. at p. 68; affd. 
804] A.C. 222, 
950] I.R. 428 at p. 420. 

a 1061} A.C. 12. 

9 [1916] A.C. 705 at pp. 718-714. 
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Equally any control a managing director exerts over employees is 
derived from the fact that he is part of the company’s organisation; 
separate him from the company and he loses his power. Rather 
it appears that the power lies with the company and a managing 
director might properly be regarded as its employee.’ It may be 
noticed incidentally that in the Boulting case neither of the brothers 
alone controlled the company. Neither on his own could be said to be 
the employer, therefore, and it is surely less difficult to imagine the 
company as a single independent entity being the employer than to 
imagine two distinct entities acting jointly in this capacity. Isolate 
either of the managing directors and the sole control necessary for 
the argument that he and not the company employs disappears. 
Place them so that they act together to get this sole control and we 
are surely talking not of them as individuals but of the company 
which joins them. 

The main point of the case, however, lies in the discussion of 
whether a union rule is unlawful because it renders eligible for 
membership of a union primarily composed of employees a managing 
director who must at times negotiate with it on behalf of a company 
whose interests are at variance with those of the majority of the 
union members. It is submitted with respect that the Court of 
Appeal were the authors of much of their own difficulty in that they 
assumed that the offending words in the rule must either be always 
lawful or always unlawful. Lord Denning M.R., for instance, went 
to great trouble to show that situations in which it might be 
possible to apply the rule lawfully could be discounted from affect- 
ing its lawfulness if they were rare or practically unlikely. The 
majority, on the other hand, found the possibility of lawful use of 
the rule an insuperable difficulty. It is suggested, however, that 
theoretically possible lawful use is irrelevant to the situations in 
which unlawful use is factually inevitable. 


There are really three stages in the problem: 

(a) The existence of the rule making a managing director eligible 
for union membership. 

(b) The use of that rule to compel a managing director to join 
the union. : 

(c) The unlawful breach of the director’s fiduciary duty to his 
company arising from his obligations as a union member. 


Obviously the unlawfulness can arise at any one of these stages but 
can only be said to do so by reference forward to (e). As 
Upjohn L.J. pointed out,’ stages (a) and (b) can only be said to 
be tainted with the unlawfulness of (c) if they inevitably lead to 
it. If we may borrow a phrase from causation, they must form links 
in the chain. It follows, therefore, that if (a) and (b) merely set 


10 See Coleridge L.C.J. in R. v. Stuart [1804] 1 Q.B. 810. 
11°[1968] 1 All E.R. 716 at pp. 780-781. 
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the scene but the unlawfulness at (c) is not inevitable but only arises 
by the operation of extraneous factors then the union rule is not 
tainted by this indirect relationship. 

The only important inquiry, it is submitted, is whether the 
unlawfulness is the inevitable result of the existence and enforce- 
ment of the rule. Upjohn and Diplock L.JJ. concluded that it was 
not, at least so far as the law was concerned. Upjohn L.J. took 
the view that in law the Boulting brothers were free to resist the 
union’s efforts to suborn them from their duty and that the union 
lacked any corrupt intention to do so. With respect, it is difficult 
to see how one can here distinguish between the situation ‘‘ in law ”’ 
and that in actual fact. Surely the law is entitled to take note of 
the fact that a union can compel a person to join it and can compel 
its members to obey its dictates. If in practice a man cannot safely 
leave the union and cannot safely disobey it we have reached a 
pretty pass if the law must be so blind as to be forced to continue 
to believe that he can. And if the union, not being so blind as the 
law, can see clearly that this is so then it clearly intends to suborn 
the managing director from his duty if it relentlessly pursues its 
course. 

The majority were further influenced by the impracticability of 
pursuing a course other than their own. Upjohn L.J. raised two 
objections which may conveniently be considered together: 


(i) If the union rule was to be considered as inevitably void 
then no managing director could join the union even if his 
company wished him to do so and relaxed his fiduciary duty 
accordingly. 

(ii) The Trade Union Act, 1876, contemplates combinations of 
masters and servants together and many such exist in prac- 
tice so that it is obvious that they cannot be, ipso facto, 
illegal. 


Lord Denning M.R., as has been seen, felt it necessary to deny the 
practical likelihood of such combinations, but he seems to be wrong 
on that point. It is submitted, however, that none of this matters. 
The combination of masters and servants arises at stage (b) of our 
previous analysis. It will thus only be unlawful if stage (c) is the 
inevitable result. In Upjohn L.J.’s problems not only is this not 
necessarily so but there is in fact no stage (c). In the first one there 
is no breach of duty since it has been relaxed, and it follows that 
the second one raises no problem at all since the Act only contem- 
plates otherwise lawful combinations of masters and servants and 
these are quite feasible whenever stage (c) can be eliminated. As 
we have said, the problem only worried the Court of Appeal because 
they seemed to think that such a rule must either be lawful or 
unlawful at all times and in all circumstances, and, on their own 
reasoning, this need not be so. . 
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Diplock L.J. raises the further point that if a director does enter 
into a contract in breach of his fiduciary duty his company can 
choose whether to take the benefit of it or repudiate it. This leads 
him to suggest that the company, but not the Boultings, can avoid 
the contract of membership. This would be an interesting example 
of a third party stepping in to relieve a contracting party of his 
liability under the contract. Certainly the company might avoid 
any indirect obligations which fell on it and it might even succeed 
in an action in tort for inducing a breach of the director’s contract 
with it. The director, however, still has his contract with the union 
and there cannot be anything to stop him seeking to avoid his 
obligations under it by showing that it is unlawful if this is indeed 
the position. 

It is suggested, therefore, that the ultimate conclusion arrived at 
by Lord Denning M.R. that the existence of this particular rule 
inevitably led to a breach of duty imposed by law on the managing 
directors is correct and that the rule is unlawful in respect of its 
operation in the present case. If this is so the only remaining 
problem is whether such a rule can be declared unlawful and void. 

In the discussion of the Faramus case in the previous issue of 
this Review 1? this point was considered at some length and there 
is no need to repeat it here. It will suffice to point out that public 
policy is frequently used against a contract of employment if, for 
instance, it contains servile incidents quite apart from those in 
restraint of trade,** or prohibits service in H.M. Forces,** or purports 
to interfere with the ordinary course of judicial proceedings.* The 
contract of trade union membership is now closely connected with 
employment. The extensive use of closed shop agreements indicates 
this. Thus it may be said that the horse, however unruly, is in the 
same paddock and there is little logical justification for restraining 
it from this portion. 

There is little comfort in this for the trade union but one point 
may be made in its favour. The Court of Appeal may have implied 
that if the director’s fiduciary duty to his company was to have any 
effect it would have to be a primary one taking precedence to the 
contract of membership. It is submitted, however, that if the 
Boultings had become union members before they were company 
directors the unlawfulness which then arose when they did assume 
the latter position would not be connected with the rule or its 
enforcement but would be an independent extraneous factor. The 


12 (1968) 26 M.L.R. 486. 

13 6.9., Davies v. Davies (1887) 86 Ch.D. 859 at p. 898; King v. Michael 
Faraday and Partners, Ltd. [1989] 2 K.B. 758; Horwood v. Millar's Timber 
and Trading Co., Led. [1917] 1 K.B. 805; Hepworth Manufacturing Co. v. 
Ryott [1920] 1 Ch. 

14 Re Beard, Beard v. tal 1 Oh. 885. 

15 Lound v. Grimwade (1888 0 h.D. 605; Jones v. Merionethshire Permanent 
Benefit Building Society 1801] 2 Oh. 587; Windhill Local Board of Health 
?. Vint (1890) 45 Ch.D. 
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union rule would thus have been lawful in its application to that 
circumstance and the company and its directors would have been 
left to resolve the conflict of interest and duty in whatever manner 
they thought best. 

Two final points may be noticed as arising from this case. Lord 
Denning M.R. was prepared to accept the construction placed on 
section 4 of the Trade Disputes Act, 1906, by Scrutton L.J. in Ware 
and de Freville v. M.T.A. to the effect that the prohibition of 
any action against a trade union for a tort extended to threatened 
torts. Upjohn and Diplock L.JJ., however, inclined to the view 
that the plain words of section 4 could not be applied to appre- 
hended injury. It is true that the words are plain but the 
absurdity of granting an injunction to restrain an act which would 
not give rise to liability if done is the same as it was in 1921 and 
the view of Scrutton L.J. must eventually be reckoned with. 
Section 4 also forbids any action arising from the tort to be “ enter- 
tained ” and it is difficult to see why the Master of the Rolls thought 
that though he could not grant an injunction he could award a 
declaration of the Boultings’ right to be unmolested by the tortious 
act. There is more reason to support the view of Diplock L.J., 
however, that a declaration might not have been available to the 
plaintiffs had they issued their writ after leaving the union, because 
their action would then be designed only to give them a tactical 
advantage in a largely hypothetical situation. The timing of events 
may well make a considerable difference to the result of any future 
case. 

This decision reveals again how much need there is for the courts 
not only to realise that trade unions are not bowling clubs but to 
apply that realisation to the development of the law. Trade unions 
should not welcome this decision with too much jubilation for if the 
law cannot recognise fact perhaps the legislature will do so 
eventually. 

R. W. Romxovr. 


FREEDOM AND PRIVILEGE 


As a result of a series of sensational newspaper articles following the 
trial of William Vassall, the Government set up a tribunal to enquire 
into the matter under the provisions of the Tribunals of Inquiry 
(Evidence) Act, 1921. The tribunal’s terms of reference were very 
wide. In particular the second head of enquiry was into “ any other 
allegations which have been or may be brought to their attention, 
reflecting similarly on the honour and integrity of persons who, as 
ministers, naval officers and civil servants were concerned in the 
[Vassall] case.” A number of journalists were summoned by the 
tribunal and examined about their articles. Three, Clough, Foster 


18 [1921] 3 K.B. 40. o 
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and Mulholland, not only refused to disclose their sources of 
information, but persisted in their refusal under pressure. In their 
cases the tribunal took the view that it was essential that the sources 
should be disclosed. The chairman so certified, as required under 
section 1 (2) (b) of the 1921 Act, and committed the journalists to 
the High Court. 

Two lines of argument were open to the journalists. One was 
that despite the certificate of the chairman of the tribunal that it 
was, in fact, the evidence in question was not relevant to his inquiry. 
The other was that even if relevant, the evidence was privileged. 
In all three cases,? these arguments failed. All three journalists 
were sentenced to prison, and in only one case, that of Clough, did 
an informant come forward to save him from serving it. 

The main point raised on the relevance issue was that the 
information contained in the articles could have been verified in 
other ways. This argument was quite rightly dismissed on the 
grounds that the inquiry was specifically concerned with the extent 
to which knowledge of Vassall’s proclivities and activities was 
diffused among his colleagues. To such an inquiry revelation of 
the journalists’ sources of information was clearly relevant. Even 
so, this facet of the case has two disturbing features. One concerns 
the clumsiness of the procedure. It is hard to see why the tribunal 
requires to be supplemented by the High Court. The necessity for 
two inquiries into the same incident is obscure. The tribunal 
itself is best fitted to know what information is relevant to its 
inquiry. The question of relevance can only be determined in the 
light of the purpose of the tribunal, and of the pattern of evidence 
before it. In both respects the tribunal has the advantage of the 
court. If the court were to investigate the question thoroughly there 
would, in effect, be two inquiries. If it is not to investigate the 
question thoroughly, then the court ought merely to endorse the 
tribunal’s view. The court has, however, denied that it is merely 
a rubber stamp.* It would be interesting to hear in what circum- 
stances the court would be prepared to overrule a tribunal. The 
second concerns the relation between the question of relevance and 
the question of privilege. In cases like these, the terms of reference 
of the tribunal lie within the unfettered discretion of the Govern- 
ment. It can make them as wide, or as narrow, as it chooses. If, 
as in this case, it chooses very wide terms, it can make relevant an 
enormous amount of material potentially embarrassing to the wit- 
nesses called before the tribunal. If, on the other hand, it chooses 
minutely specific terms it can shield from disclosure material which 


18. 1 (8) of the 1921 Act expressly preserves all immunities and privileges 
available in the High Court. 
2 Att.-Gen. v. Clough [1968] 2 W.L.R. 843; [1968] 1 All B.R. 420; Att.-Gen. 
MOS ie lela Ait.-Gen. v. Foster [1968] 2 W.L.R. 658; [1968] 1 All 
$ 67. 
3 {1963] 2 W.L.R. 348 at p. 847. 
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might be embarrassing to itself. As it can also call upon the blanket 
of Crown privilege to the same end, it is in a dominant legal position. 
In cases like this, where it is felt, rightly or wrongly, that the 
Government is virtually a party to the dispute, such disproportion 
seems improper. The claim for new privileges has, in part, 
been raised to attempt to redress the balance. It is suggested that 
it would be better to prune and rationalise the present indefensible 
rules relating to Crown privilege. 

On the privilege issue, the journalists stressed the special 
position of the Press. They made what Lord Parker described * as 
the bold assertion that the Press should be treated differently from 
other members of the public. They claimed that unless journalists 
could guarantee anonymity to their informants, they would be 
unable to secure information which it was in the public interest to 
be made known. They asserted that the freedom of the Press 
demanded a privilege in respect of confidential communication 
similar to that existing for the relationships of police informant and 
policeman, and client and legal adviser. In one respect the analogy 
with police informants is strong. The rule there is indubitably 
designed to preserve channels of communication,’ and this was 
precisely the reason asserted for the journalists’ claim. But even 
there the court has imposed restrictions upon the rule. Thus it has 
been said that it will not be granted when the innocence of a subject 
is at stake.* The most important differences lie in the use to be 
made of the information. It is the duty of the police to weigh it 
carefully, to test it, to keep it secret, and only to use it when con- 
vinced of its truth in strictly defined circumstances and subject to 
the most stringent rules. The promotion of justice must be the only 
aim of the police. In the case of the Press, commercial considera- 
tions may conflict with the interests of justice. Newspapers can as 
well be sold on a basis of sensational lies and rumours as on a basis 
of sensational truth. There is not the same safeguard for the 
individual that any charges laid will be precisely framed and 
judicially decided. There is a danger that information will not be 
checked, indeed that it will be deliberately distorted or, worse still, 
created. In short, rules designed to promote public prosecutions 
must not be used to facilitate private persecutions. 

The analogy of professional advisers is more often pressed. It 
is now recognised in some American states, though its extension 
to others has been deprecated by the American Bar Association.’ 
In England it is well establishd that only the legal profession is 
protected in this way *; and even then subject to strict limitations.” 


4 Ibid. at p. 849. 

5 Trial of Thomas Hardy (1794) 24 Howell's Sia Trials, 199 at p. 209. 

6 Marks v. Beyfus (1890) 25 Q.B.D. 404 at p. 

7 Wigmore, Treatise on Judicial Evidence, iy 2986. 

8 te aR, haw of Evidence (10th ed.), para. 586. And see Nokes (1950) 
8 Phipeon, ae 685-605. o 
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The privilege is the client’s, and he can waive it if he chooses. The 
journalists seemed to claim the privilege for themselves. Thus 
Mulholland refused even to consult his source to see if he was willing 
that the information should be given. In the case of the legal 
profession too, it is the information that is privileged and not the 
identity of the informant. The rule attempts to protect the relation- 
ship by keeping information which is likely to be accurate secret. 
The rule claimed by the journalists would have quite the opposite 
effect. It would protect the relationship by encouraging the 
publication of information which might well be inaccurate. 

It is respectfully submitted that the courts were quite right to 
refuse to accede to these claims. The apparently universal 1° view 
that the court has a discretion in each case is less acceptable. 
There is an increasing tendency in the modern law of evidence to 
leave everything to the judges. It is suggested that in the law of 
evidence, perhaps more than in any other branch of the law it is 
essential that justice be seen to be done. This will be impossible 
unless the rules are readily accessible and clearly stated. Every 
effort should be made to make all relevant evidence admissible. The 
creation of a new and undefined exclusionary discretion seems a 
step in the wrong direction. 

COLIN TAPPER. 


A PLEA For SrRIcT LIABILITY 


In Sumner v. William Henderson and Sons, Ltd.t Phillimore J. 
decided, on a preliminary question of law, that an employer 
remained liable for the due performance of his duty of care to his 
employees, even when he had delegated that performance to a 
skilled and competent independent contractor, in circumstances 
where the discharge of that duty called for special skill which the 
employer did not possess. The Court of Appeal ? held that it was 
not appropriate to express a general opinion of the Jaw, which 
might well be of no effect when once the facts were decided at the 
trial of the action, and set aside Phillimore J.’s decision. 

The action arose from a fire in the defendants’ department store 
in Liverpool, which caused the death of eleven persons,* including 
the plaintiff’s wife and six other employees. Building operations 
were in progress at the store, involving the laying of electric cables. 
The plaintiff alleged that his wife’s death had been brought about 
by negligence in connection with the installation of these cables. 


10 Per Lord Parker C.J. [1968] 2 W.L.R. 848 at pp. 849 and 852; per Lord 
Denning M.R. pee] 2 W.L.R. 658 at p. and Donovan L.J. at p. 
667, where the Attorney-General is said to concur. 

1 Dn 2 W.L.R. 830. 

2 [1968] 1 W.L.R. 828. 

3 decision of Court of Appeal upholding Mr. Justice Stable’s ruling that 

the store were liable for the deaths of two workmen in the same fire, 
«as fireproof doors were not operating: [1963] 1 W.L.R. 828. 
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On the assumption that the fire had originated in a particular cable, 
running underneath the floor of the restaurant where the dead 
woman had been employed, the plaintiff alleged fault in the instal- 
lation, being either a defect in the cable due to faulty manufacture 
or installation, or some failing in the system of testing and 
supervision of its installation, or a combination of these. 

The defendants, while denying any negligence on their part, 
asserted that, in installing the cable, they had relied on the advice 
of a competent firm of consultant electrical engineers, had con- 
tracted with manufacturers of repute for the delivery of the cable, 
and had it installed by a competent electrical contractor, under the 
general supervision of the consultant engineers. By acting in this 
way, the defendants contended, they had discharged their duty of 
care for the safety of their employees in the best way open to them, 
and were not responsible for the negligence of any of their delegates. 

The court was asked at that stage to assume the truth of the 
allegations of both parties, and Phillimore J. gave his judgment on 
that basis. He took the employer’s duty at common law as that 
laid down in Lord Herschell’s famous dictum in Smith v. Baker & 
Sons,* 

“to take reasonable care so to carry out his operations as 
not to subject those employed by him to unnecessary risk.” 
and “apples to it Lord Blackburn’s dictum in Dalton v. Angus & 
Co.,° 


‘a person causing something to be done, the doing of which 
casts on him a duty, cannot escape from the responsibility 
attaching on him of seeing that duty performed by delegating 
to a contractor.” 


It was this process of reasoning, said Phillimore J., that had led the 
House of Lords to their decision in Wilsons & Clyde Coal Co., Ltd. v. 
English.® In that case, he said, their lordships had refused to 
accept the then-current doctrine of common employment, when the 
defendants had delegated their duty to the plaintiff to a fellow 
servant of his, known as the colliery agent. Lord Thankerton’ 
had adopted a dictum of the Lord Justice-Clerk in Bain v. Fife Coal 
Co., Ltd., that: 


“ there were certain duties owed by a master to his servants 
so imperative and vital to safety that the master cannot divest 
himself of responsibility by entrusting their performance to 
others.’? 8 


and Lords Wright and Maugham had expressed not dissimilar 
views.° Finally Phillimore J. pointed out that although in the 


s test) 64 825 at p. 862. 
Weta Fao at p. 829 (H.L.). 
988] A 
td. a 73 
B 1988 8.0. 681 at p. 693. 
® [1988] A.C. 57 at pp. 88 and 87 respectively. ° 
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English case the employers delegated the fulfilment of their duty to 
a servant, 


“ the principles stated have been widely applied where delega- 
tion was to an agent or independent contractor.” 1° 


The only qualification the judge could see to this clear-cut 
principle was the decision of the House of Lords in Davie v. New 
Merton Board Mills, Ltd.,™ that an employer, being under a duty to 
take reasonable care to provide safe tools, had discharged that duty 
by purchasing from a reputable supplier, in circumstances where 
the tool was shown to be dangerous through the existence of a defect 
latent to the employers, but probably discoverable by the manu- 
facturers of the tool. He was, however, able to distinguish this 
decision on the ground that there had been no delegation of the 
employer’s duty to the manufacturer of the tool: 


“it would seem impossible to say of an employer who merely 
went into a shop to buy a standard tool that he was delegating 
his responsibility for his employees’ safety, either to the sup- 
plier . . . or still less, that he was delegating it to the manufac- 
turer, with whom he entered into no contract and who had 
manufactured it months, or even years, before.’ 13 


Any doubts that the opinions expressed in Davie’s case had left in 
his mind were resolved for him by reference to the recent House of 
Lords decision in Riverstone Meat Co. Piy., Ltd. v. Lancashire 
Shipping Co., Ltd.,\° where carriers were under a statutory duty to 
the cargo owners “ to exercise due diligence to make the ship sea- 
worthy.” It was held that the carriers were liable for the negligence 
of the shipyard to whom they had delegated the task of repairing 
the ship. On the assumption that the duty to exercise due dili- 
gence ** was approximately the same as the duty to take reasonable 
care, this was a useful precedent for Phillimore J., who had no 
difficulty in holding that the defendants, in ordering one firm to 
specify the electric cable and another to instal it, had delegated the 
fulfilment of their duty to these contractors, and for their alleged 
negligence the employers remained liable. He could not hold, how- 
ever, that in ordering the cable from the manufacturers, the defen- 
dants had delegated any duty to them. If, at the trial of the action, 
negligence should be proved against the consultants or the contrac- 
tors the defendants would be liable for that negligence, but not for 
any proven negligence of the suppliers of the cable. 

The decision of the Court of Appeal has left the opinions of 
Phillimore J. in the case in some doubt. It is unfortunate that the 

A.O. 604. 


10 (1968 

11 11959 

12 [1068] 2 W.L.R. 880 at p. 839. 

18 [1961] A.C. 807. 

14 Whatever a duty to exercise due diligence may imply, the writer respectfully 
submits that it represents a higher duty than the employer's common law 
eduty: see Rogers v. Barlow & Sons (1906) 04 L.T. 519. 


2 W.L.R. 880 at pp. 888-839. 
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issue has been left in this way, as any further discussion of these 
legal problems would have been valuable. The extent of the 
master’s responsibility to his servant where performance is rightly 
delegated to skilled and experienced persons is an increasingly 
important problem. Several aspects of the problem have arisen for 
decision in recent years, but in no case before Sumner’s has the issue 
been presented so clearly, involving apparent conflict between the 
basic principles of no liability without fault, and no escape from 
liability by delegation. 

It was formerly asserted with confidence *° that a master was 
not liable for the torts of his independent contractor, but this asser- 
tion now meets with much criticism. The number of judicially 
recognised exceptions to this principle has been growing, although 
each exception could generally be justified on the ground of some 
personal fault of the master, or the delegation by him of some strict 
duty 1° laid upon him by common law or statute. There is a 
tendency to elevate these exceptions into a general principle," 
namely, that anyone who is under a duty to a class of persons does 
not avoid that duty by delegation to anyone, be he servant, agent, 
contractor, or other person; so that in the event of a failure by 
the delegate the master is involved in a personal liability. 

In the instance of a strict duty, these two opinions are not diffi- 
cult to reconcile, as in such a case the person responsible delegates 
with his eyes open; but there can be no doubt that, when considering 
the “ comparatively low cast duty '* to take reasonable care,” the 
reconciliation becomes harder. For what is the nature of the duty? 
Does it refer only to the procedure to be followed to attain a certain 
result, or to the quality of the result also? Is the care that of a 
master, or that of the delegate? The fault liability principle implies 
that the care is that of the master, while the no escape of liability 
by delegation principle would force us to assume that the care is 
that of the delegate. Where the delegate of the master is a servant 
acting within the scope of his employment, the master is clearly 
vicariously liable for the delegate’s failure; but the master cannot 
always rely on servants. The special skills required in, e.g., elec- 
trical matters may be so expensive that only the larger firms may 
find it economic to have such specialists in their employment, and 
even they on occasion would have to rely on outside specialists. 

It can be argued that the law may require the use of outside 
specialists. The necessary standard of care is without doubt an 
objective one, and no employer can take refuge in the dangerous 


15 See, e.g., Beven, Negligence (4th ed.), Vol. 1, Book 4, Ohap. 3; Charlesworth, 
Negligence (4th ed.), Chap. 5; Goodhart (1958) 74 L.Q.R. 806, 308-3890 

18 The duty of support that was the occasion of Lord Blackburn's dictum in 
Dalton v. Angus ¢ Co. (supra) was probably strict. 

17 See Chapman (1084) 50 L.Q.R. 71; Fredmann (1987) 1 M.L.R. 89; 
Winfeld, Tort (6th ed., 1084), p. 178. 

18 Chapman (supra), p. T4. 
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ignorance of himself or his servants.’® In a derived sense it is sug- 
gested that the maxim imperitia culpae annumeratur applies to the 
master and servant relationship. An employer holds himself out to 
his servants as possessing, or having access to, skill and knowledge 
relating to all known risks in the particular trade in which he 
employs them. There will be instances, where the proper discharge 
of this duty by the master, calling for a very high degree of skill, 
can be through outside specialists, and in no other way. 

If the care is that of the delegate, the master must be liable for 
the failings of these outside experts, whose conduct he cannot pos- 
sibly control, and whose employment the law may have required. 
Is such a liability just? One inclines to agree, as one feels instinc- 
tively that the master should not employ servants in dangerous 
occupations unless he or his delegates have mastered the known 
hazards of the occupation. But such a liability is hard to justify 
in the light of the common law requirement of reasonable conduct, 
and no more. What more can the master do in these instances 
beyond delegating to a specialist? It is not reasonable to expect 
him to supervise the operations, or to check the finished work; as 
neither he nor his servants possess the requisite knowledge. It 
seems that this desirable extension of the law can only be justified 
in some other way, either by asserting that the master’s duty to his 
servants is a strict one, or by the acknowledgment of a separate 
field of vicarious liability. 

There is no general agreement on vicarious liability in this 
situation,?° and while there is some tendency toward strict liability, 
it is at most a complicating factor in the conflicting decisions on the 
subject." The master-servant relationship is not the only area in 
which there is difficulty in formulating the correct principles of 
responsibility where a duty based on fault is delegated to a con- 
tractor. The development of the liability of an occupier of premises 
for the conduct of his independent contractor reveals the same 
diffculty. An occupier’s duty to his visitors is likewise based on 
reasonableness, and is certainly no higher ** than that of an 
employer nowadays. Delegation of this duty to a contractor, in 
circumstances involving no question of personal fault on the occu- 
pier’s part, was regarded ** as a defence to liability until the 


19 Black v. Fife Coal Co., Lid. [1912] A.C. 149, per Lord Shaw of Dunfermline 
at p. 170. 

20 Certainly not beyond a failure to do the very thing contracted for. Thus 
there is no liability for any “collateral ' negligence of the contractor: see 
Padbury v. Holliday & Greenwood (1912) 28 T.L.R. 494. 

21 See Paine v. Colne Valley Electricity Co, Lid. [1988] 4 All B.R. 808; 
Donelly v. Glasgow Corporation, 1958 8.0. 107; Mason v. Wilhams ¢& 
Williams, Ltd. [1955] 1 All E.R. 808; Davie v. New Merton Board Mills, 
Ltd. [1959] A.C. 605 as well as Bain's and English's cases (supra). 

22 London Graving Dock Co., Ltd. v. Horton 981] A.C. 787, per Lord Porter 
at p. 746; O'Reilly v. I.C.I., Ltd, [1955] 8 All E.R. 882; Green v. Fibre- 
glass, Lid. [1058] 2 All E.R. 521, per Salmon J. at p. 526. 

28 Haseldine v. Daw [1941] 2 K.B. 848; Woodward v. Mayor of Hastings 
(1045) K.B. 174. 
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decision in Thomson v. Cremin,** which is in conformity with the 
principle of the non-avoidance of a personal duty of care by delega- 
tion. This decision did not find favour with the Law Reform Com- 
mittee, however, who advised that 


ss . the contractor’s negligence should not necessarily be 
held. to constitute a breach by the occupier of the common duty 
of care toward the visitor.’ * 


The Committee preferred to go back to the orthodox view that the 
occupier should not be liable for the contractor’s failings ‘‘ without 
more ’’; i.e., some personal fault of the occupier should be estab- 
lished, and this proposal now finds its place in the Occupiers’ 
Liability Act.?¢ 

In recent decisions involving delegation of the master’s duties to 
a contractor, there is discernible the same reluctance to make the 
master liable ‘‘ without more.” ?? It is not easy to find decisions 
where the master was held liable without some examination of his 
conduct.** If this legal development were in the direction of true 
vicarious liability, the master should be held liable without such 
examination. It is submitted that these decisions can better be 
explained on the basis that the master’s duty at common law 
represents something higher than a reasonable care standard, than 
on the basis of a trend toward vicarious liability.?® 

Should it not be recognised that the degree of care required of 
an employer is higher than that required generally? There is now 
no lack of authority ® to support the principle that once a dangerous 
situation has been demonstrated, the onus passes to the employer 
to establish that the taking of precautions was unreasonable in the 
balance against the severity of the danger. It is suggested that this 
practice could be elevated into the general principle of the 
employer’s prima facie liability for any accident which suggests the 
existence of a dangerous situation, subject to proof by the defendant 
that he had made certain that the danger had been met, so far as 
skill and care could do so. The onus would, naturally, vary. It 
would be heaviest in accidents involving explosives, electricity, 
mine explosions, nuclear radiation and the like, and lightest in 


953] 2 All B.R. 1185. 
rd Report 1954 (Cmd. 2800); ra. 78 (5). 

2 (6 & 6 Bliz. 2 o BI), 5 & O) 

27 6.g., the views e the ete Eas and Pearce L.JJ.) in the Court of 
Appeal in Dame ( [1058] 1 Q.B. 210 at pp. 230 and 247 respectively), also 
the views exp in the House of Lords m the same case, especially 
Viscount Simonds and Lord Reid ([1959] A.C. 604 at pp. 618 and 629 
espectively). 

28 Donelly v. Glasgow Corporation (supra) is an example. 

29 Prof. Goodhart puts this new forward in (1958) 74 L.Q.R. 396, 309 as far as 
the duty to provide a safe system of work is Br 

20 e.g., Callaghan v. Kidd & Son (Engineers), [1944] K.B. 560, per 
Scott L.J. at p. 565; Macdonald v. ee eR. 789. 

81 Bee Mitchell v. N.C.B. (1957) 107 L.J. 265 for a step in this direction; 
also Munkman (1967) 107 L.J. 658. . 
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sedentary employment. It would extend to the conduct of the 
master’s delegates also, as he would have to employ competent 
subordinates or otherwise obtain the necessary assistance, and stand 
or fall by the degree of skill and diligence they brought to the task.*? 

On this basis Sumner would present no problems incapable of 
solution. The employer who brought electricity onto his premises 
would need to satisfy himself, so far as the skill and care of himself 
or his delegates could do so, that the hazards inherent in its use 
were minimised. Only if the fire had been caused by a defect latent 
to the employer in this special sense of the word would he escape 
liability. 

If this change were ever to come about, one advantage would be 
to narrow the gap at present existing between the standard of the 
master’s civil duties under the common law and his civil and 
criminal duties under any safety legislation that might apply to his 
undertaking. The present differences in standard are not easy to 
justify. For breach of statutory duty the employer is almost always 
prima facie liable, subject to any defences open to him under the 
statute. These statutory duties likewise vary in strictness in 
accordance with the risks involved. Had the site of the fire in 
Sumner’s case been subject to the Factories Act,” the relevant 
electrical regulations ** would have imposed an imperative obliga- 
tion upon the occupier to ensure that the electrical cables were 
securely insulated (assuming: for the moment that they were not).** 
In the event of failure the occupier would have been criminally 
liable unless he proved all due diligence on the part of his servants, 
and produced the actual offender,?* which would be far from easy: 
and civilly liable without the benefit of this defence. 

The delegation cases would present no particular difficulty if the 
master’s duty were to be regarded as falling within the strict duty 
exception to no liability for contractor’s conduct. Of course, the 
master would still not be liable for the collateral negligence of the 
contractor, but only for a failure to perform the very thing dele- 
gated; borderline cases would no doubt still cause difficulty here. 
There would be no question of making the employer an insurer in 
the sense of responsibility for the actions of any person who caused 
injury to his servants in any circumstances. It is suggested that an 
important advantage that could result from the adoption of this 
proposal is that it would leave separate and intact the general field 
of the tort of negligence in which liability based on reasonable con- 
duct as measured at present may well be the best possible legal 
remedy. The law in the field of master and servant could then 


32 It must be conceded that the bulk of the English authorities are against 
the recognition and legitimisation of this tendency. 

88 Factories Act, 1961 (10 & 11 Bliz. 2, c. 68). 

84 B.R. & O. 1908 No. 1812, regs. 1, 2 and 6. 

85 Long v. Kirk (G. F.) £ Co., Ltd. [1988] 1 All E.R. 142, per Lord Hewart 
C.J. at p. 144. 

368 «Factories Act, 1961, s 161. 
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develop toward the degree of strictness necessitated by present 
industrial conditions without introducing distortions into other 
branches of the tort of negligence. 

R. W. L. Howes. 


LIABILITY TO MAINTAIN CHILDREN Desrrre Wire’s DESERTION 


Under the Summary Jurisdiction (Separation and Maintenance) 
Acts, 1895 to 1949, it was clear law that a deserting wife could not 
complain that her husband was wilfully neglecting to maintain her, 
nor could she obtain a maintenance order in respect of the children 
since such an order was an order in her favour.’ In Vaughan v. 
Vaughan * the Divisional Court has shown that this situation has 
been changed by the Matrimonial Proceedings (Magistrates? Courts) 
Act, 1960, so far as concerns an order for the children. 

In this case the wife had left the husband taking with her the 
four young children of the marriage. The cause of her departure 
was said by the wife to be the husband’s addiction to drink and his 
assaults upon her when in drink. She summoned him under the 
1960 Act on the grounds of persistent cruelty, desertion and wilful 
neglect to maintain her and the children. 

The justices dismissed the complaints of cruelty and desertion, 
holding that the husband’s conduct had not been sufficiently grave 
to compel the wife to leave and that, in consequence, she had left 
the husband without cause and was herself in desertion. Accord- 
ingly, they also dismissed her complaint of wilful neglect to provide 
reasonable maintenance for herself. They found, however, that the 
husband had been guilty of wilful neglect to maintain the children 
and made an order for their maintenance. A non-cohabitation 
clause was included in the order. 

The wife appealed against the dismissal of her other complaints. 
For his part, the husband did not dispute that the wife was entitled 
to a maintenance order for the children under the Guardianship of 
Infants Acts, 1886 and 1925, but appealed against the finding of 
wilful neglect to maintain them under the 1960 Act as being a slur 
upon him. 

Sir Jocelyn Simon P. was able to distinguish Naylor v. Naylor * 
in which Lord Merriman P. had categorically stated that ‘‘ a desert- 
ing wife cannot obtain an order on a complaint of neglect to 
maintain the children.” For Naylor was a decision on the law 
existing prior to the 1960 Act, and by section 4 (1) of that Act, 
‘© where the court has begun to hear a complaint . . . under section 1 
of this Act . . . then whether or not the court makes the order for 
which the complaint is made... the court may make a matrimonial 
order containing ... any provision such as mentioned in paragraphs 


1 rsd Kinnane v. earn [1953] 2 All E.R. 1114 and Naylor v. Naylor (infra). 


eel 2 All B.R. 
1962] P. 253; Dan foen 24 M.L.R. 519. A 
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(d) to (h) of section 2 (1).”’ The upshot of this piece of drafting 
is that, once the court has begun to hear a wife’s complaint, then, 
irrespective of whether it decides that the complaint is justified, it 
may make an order for the children’s custody or maintenance. 

Under this statutory provision the justices in the present case 
could have made the order for maintenance of the children without 
making a finding of wilful neglect to maintain them. Both the 
President and Cairns J. agreed that Lord Merriman in Naylor was 
not saying that a husband could not be found guilty of wilful 
neglect to maintain the children where his wife was in desertion, 
only that (as the law then was) an order could not be made in her 
favour. In their view, the justices could now (as then) find the 
husband guilty of the complaint as regards the children, but also 
order maintenance for them by virtue of section 4 (1). The court 
therefore dismissed the husband’s appeal on this point. 

With regard to the non-cohabitation clause the court considered 
that this was not an appropriate one for its inclusion and 
directed that it should be deleted. They referred to Jolliffe v. 
Jolliffe * in which the Divisional Court (Sir Jocelyn Simon P. and 
Scarman J.) had held that, notwithstanding obiter dicta in Gollins 
v. Gollins * in the Court of Appeal, a non-cohabitation clause was 
inappropriate in cases of simple desertion and simple neglect to 
maintain, when there were no other circumstances which made a 
separation order necessary for the protection of the wife or children. 
This part of the decision is an application, it seems, of the general 
principles stated by the President in Corton v. Corton ® for the 
guidance of justices in deciding whether to insert a non-cohabita- 
tion clause in their order. 

The practical importance of the case is to show that under 
the 1960 Act a wife may obtain maintenance from her husband 
for the children, even though her complaints about his conduct 
in regard to herself are dismissed either for want of proof or 
because he has a valid defence.” This welcome policy of not visiting 
upon the children the mother’s sins (even her adultery 8) avoids 
the circuity of bringing further proceedings under the Guardianship 
of Infants Acts in order to obtain qua guardian the maintenance 
which could not be obtained qua wife.® 

L. Nevar Brown, 

4 (1968) 107 8.J. 78. 5 [1962] 3 All B.R. 897. 

8 fee] 8 All E.R. 1025. — i 

7 Thus, in Vaughan the wife's complainte of cruelty and desertion were not 
made out, and that of wilful neglect to maintain her failed because she was 
herself ın desertion. 

8 8. 2 (8) of the 1960 Act specifically provides that the complainant’s adultery 
does not prevent an order being made for the children: this seams to be 
included ez abundanti cautela in view of s. 4 (1). 

9 For another ulustration of the same policy, see Cooke v. Cooke [1960] 8 
All E.R. 89 (noted (1961) 24 M.L.R. 522), which held that a husband's 
reasonable behef in his wife's adultery was a defence to her complaint of 


wilful neglect to maintain herself, but no defence to her complaint of wilful 
eneglect to maintain their child. 


REVIEWS 


Exe Uno Recut. By Dr. Wotrram MOLLER-FREIENFELS, Professor 
at the University of Frankfurt am Main. [Tibingen: J. C. B. 
Mohr (Paul Siebeck). 1962. 862 pp.] 


Law is of necessity to a very great extent a national subject. Professor 
Muller-Freienfels’ book reminds us that the necessity is not absolute. Its 
discussion of the subjects of the relationship between marriage and law is 
based on so much information about comparative law and the historic 
development of the institution of marriage and its legal aspects that it must 
be of interest to lawyers of all nationalities. Moreover, it does not only 
discuss general principles but analyses a considerable number of questions 
within the fields of matrimonial law and matrimonial property law in such 
detail that it is useful not only to the academic lawyer but also to 
practitioners, 

It would take up too much space to comment on all the questions dealt 
with in the book—it gives information about such varying subjects as marriage 
in Communist China, the doctrine of nullity in canonical law, the problems of 
maintenance, and procedure in divorce cases. The problems are studied on 
a social and sociological background. 

Of special interest are the chapters dealing with the question of divorce. 
The analysis of the different types of present-day divorce legislation is valuable 
for everyone who is interested in the reform of marriage laws, among other 
reasons because it is important to bear in mind that some elements in the 
existing divorce systems have their roots in religious principles that are in 
many cases today only shared by a minority of the citizens affected by these 
rules. This section of the book is especially rich in information about com- 
parative law. The principles of divorce by consent and divorce based upon 
matrimonial offence or upon the breakdown of marriage are discussed on the 
background of English, Scandinavian and Continental law. 

Another especially interesting section of the book is the part dealing with 
the question of reform of court procedure in divorce cases. The author points 
out, quite rightly, that the procedure of the courts may often be of as much ' 
importance as the legislation concerning the grounds for divorce and empha- 
sises that a “sick” marriage creates a need for diagnosis and therapy. In 
this connection he discusses the need for giving the judge wider powers to 
investigate the facts behind the marriage breakdown, even though this will 
mean a departure from fundamental principles of procedure in civil law 
suits. He also stresses the importance of utilising the knowledge of 
psychologists, psychiatrists, educationalists and social workers in the widest 
sense of the word in the same way as has happened within the field of 
criminal law in a great number of countries. 

As a result of his deliberations he advocates the setting up in Germany 
of special family courts with teams of expert advisers—stressing, however, 
that the final decision in each case is a legal one—is for the judge, not for 
the experts. 

Professor Muller-Frelenfels knows well the arguments against establishing 
such special courts with wide inquisitorial powers and analyses them in 
detail. But he thinks that the arguments in favour of these institutions are 
even stronger. Behind this is the conviction that it is important to do as 
much as possible to solve the problem of the increasing number of broken 
marriages, in the interest both of the parties themselves, their children and 
the community itself 7 
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It is indeed true that no lawyer dealing with family law problems ought 
to be unconcerned about the social and human problems behind matrimonial 
law—on the contrary, we ought to be found in the front rank of social 
reformers—but this does not necessarily mean that reforms ought to be 
carried out within the framework of the legal system. 

As there are a number of disadvantages and difficulties connected with 
turning divorce courts into family courts of the type advocated by Professor 
Muller-Freienfels, it might be useful to consider another way of utilising the 
expert knowledge: he finds the marriage guidance clinics, that have in various 
ways been set up in most Western countries, valuable—why not go one 
step further and make the setting up of efficient family guidance clinics a 
public responsibility and make it a duty for the courts dealing with family 
matters to co-operate with them? 

It would in my opinion be an advantage to attach the teams of experts 
—which are scarce in most countries—to clinics instead of courts, because this 
would give them a more general experience and make them able to get into 
touch with the spouses at a much earlier stage, when there is a better chance 
of preventing the final breakdown of the marriage—a point also stressed by 
Professor Miller-Frelenfels. Many spouses would moreover be more willing 
to co-operate with a clinic than with a court. 

And clinics financed by public authorities might well provide the courts 
with the information and assistance that the proposed family courts would 
have to obtain from their own experts. Even judges who are actively in 
favour of co-operating with experts in the fields of social sciences and 
medicine will probably find this solution more acceptable, as it would cause 
less danger of turning the courts into superior family guidance clinics. 

But even a reader who cannot support the proposals of the author will 
find his arguments valuable, especially because they are based on the point 
of view that matrimonial law is not an isolated problem for lawyers but must 
be studied and discussed in a wider context. 

I. M. PEDERSEN. 


MATRIMONIAL Causes JURISDICTION: being the Law of Jurisdiction, 
Choice of Law and Recognition of Foreign Decrees under the 
Matrimonial Causes Act, 1959. By ZELMAN COWEN, B.C.L., 
M.a. (Oxon.) B.A., LL.M. (Melb.), and DEREK MENDES pa Costa, 
LL.B. (Lond.). [Australia: The Law Book Co. of Australasia 
Pty., Ltd. 1961. xx and 149 and (index) 11 p. £1 12s. 6d. 
net. ] 


Ix the past few years English lawyers seem slowly to have shed some of their 
insularity and to have recognised the existence of other legal systems, both 
common law and, with the threatened advent of the Common Market, civilian. 
Lip service is now readily pad to the desirability of uniformity of law within 
the Commonwealth. Two major obstacles appear to bar progress towards 
this end. One, the lack of easily available materials may, at least in theory, 
be removed with the expenditure of sufficient money and effort. The other 
ig the intrusion of statute into every field of law and this valuable account of 
some aspects of the Australian Matrimonial Causes Act, 1959, illustrates the 
difficulties to which statutory changes in the law give rise. A change in the 
law by judicial development in one jurisdiction can often plausibly be argued 
at once to be common law in other jurisdictions throughout the Common- 
wealth. If the same change is brought about by legislation in one country 
it has no extraterritorial effect and can be at most a model for other legis- 
latures. The end result of this situation is almost inevitably complete lack 
of uniformity since some Commonwealth countries will continue to apply the 
old, unreformed common law and those who have followed the path of 
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legislative change will almost certainly have followed a number of different 
patterns. 

Cowen and Da Costa’s account of the provisions of the 1959 Act dealing 
with jurisdiction, choice of law and recognition of foreign decrees shows 
what a curious mélange is then produced. Portions of the work consist of 
exposition of points readily familiar to English readers but this is inter- 
spersed with exposition of the detailed provisions of the Australian legislation 
and of their place within the constitutional framework. This latter portion 
is often hard going for the English reader even when, as is often the case, the 
legislation adopts results arrived at at common law or by English legislation. 

The work under review is of course mainly directed to Australian readers, 
who will no doubt find it extremely valuable. What is its appeal to the non- 
Australian reader? For the reasons already suggested it will provide 
fascinating source material for the student of comparative Commonwealth 
law. Constitutional lawyers will find much of interest in Chapter II which 
deals with the problems of resolving the limits of Federal and State 
jurisdiction. The Commonwealth Constitution permits both Federal and 
State intervention over the field of matrimonial causes and the Act of 1959 is 
based on a Federal decision that to continue to leave the larger part of the 
field to State action now produces an unacceptable diversity of result. It 
is particularly interesting to note that the Act establishes Federal jurisdiction 
in this field but does not establish Federal courts to exercise it. Instead the 
Federal jurisdiction is entrusted to the State courts. 

The main interest, however, will probably be to conflict lawyers. The book 
contains valuable discussion of most of the knotty problems which arise in 
this fleld in which the English and Australian decisions are fully discussed 
together with less frequent mention of other Commonwealth cases. Thus at 
pp. 82-85 the authors discuss the effect of a change of domicile between the 
institution of proceedings and the granting of a decree and come down in 
favour of Dicey’s and Cheshire’s conclusion that such a change does not deprive 
the court of jurisdiction. The discussion of jurisdiction and choice of law 
in nullity in Chapter IV is particularly helpful, though it is a pity that it 
antedates the decision of the House of Lords in Ross-Smith v. Ross-Smith. 
As might be expected Chapter: VII on recognition of foreign decrees 
contains considerable discussion of the doctrine in Travers v. Holley. Not 
everyone, however, will agree with the view taken at p. 98 that it was 
immaterial in Travers v. Holley itself that the husband was domiciled in 
England. There is a good deal to be said for the view that the case 
represents a voluntary abdication by the domicile of part of its jurisdiction. 
So when England is the domicile it may decide to recognise non-domiciliary 
decrees based on jurisdictional grounds similar to those on which English 
non-domiciliary decrees are granted. It does not follow that the same 
attitude should be adopted where the partners are domiciled in France as 
one would think that French law is entitled to have some say in the matter. 
The attitude of Davies J. in Mountbatten v. Mountbatten gives some support 
to this view, but the authors argue that that decision has been reversed in 
Australia by section 95 (2) and (8). 

Another controversial suggestion is made at p. 97 as to the meaning of 
section 95 (5) which reads: “ Any dissolution or annulment of a marriage that 
would be recognised as valid under the common Jaw rules of private 
international law but to which none of the preceding provisions of this 
section applies shall be recognised as valid in Australia...” The authors 
argue that this section means that recognition should continue to be granted 
to all decrees granted on jurisdictional grounds reciprocal to those obtaining 
before the Act, even though the Act changes the Jurisdictional grounds. 
This is certainly a possible reading but it would seem equally possible to 
argue that the “common law rules” referred to would in this instance menely 
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embrace the principle of reciprocity and that what is reciprocated would 
depend on the domestic jurisdictional grounds for the time being. 

The book is full of other interesting discussions but we must be content 
to conclude by mentioning two changes of great general importance made by 
the Act. Section 28 (4) accepts the idea of an Australian domicile as 
opposed to domicile in an individual state or territory. In strict theory this 
should have no effect on the English concept of domicile, but it must remain 
to be seen whether in practice this sensible acceptance of the ease of crossing 
state lines will not be accepted. Section 24 (1) contains a substantial 
extension of the protection given to the deserted wife, as jurisdiction may now 
be assumed if she was domiciled in Australia either immediately before the 
action or immediately before the marriage. 

This is an important and stimulating work and one which can be heartily 
recommended. 

M. P. FURMSTON. 


Tae Law or LABOUR RELATIONS IN SWEDEN. By Fouke Scumipt. 
[Cambridge, Mass.: Harvard University Press; London: Oxford 
University Press. 1962. 224 pp. £2 8s. net.] 


Ix recent years considerable attention has been devoted to Swedish Labour 
Law, both in this country and America, It is a system which appears to 
work without giving rise to unofficial movements of any magnitude nor to the 
widespread disregard of collective agreements practised in this country by 
both sides of industry. At the same time it lacks the severe restraints which 
United States Federal legislation has imposed and allows a degree of freedom 
of action to the parties which is much more like our own. The Swedish 
system is bound, therefore, to attract attention from all those who consider 
the possible reform of British labour law, and Professor Folke Schmidt's 
general survey appears at a most opportune moment in this respect. 

This book is well suited to the needs of a subject which must concern non- 
lawyers as much as those lawyers who practise or take an academic interest in 
labour law. Professor Schmidt has the advantage of dealing with a system 
which has achieved a certain simplicity of citation, and probably for this reason 
he has been able to keep the amount of footnotes to a minimum, thus inevitably 
making the actual text considerably more coherent than is often the case with 
this type of broad survey. A far greater understanding of the present law 
is given by the interesting historical introductions to the books as a whole, and, 
more briefly, to some of the specific topics dealt with. The author shows 
clearly how much of the present success of industrial relations in his country 
can be attributed to the lateness of the industrial revolution and to the 
willingness to learn from the experience of those countries in which modern 
industry had already developed. The bitterness which developed between 
employer and employee in Britain, and to a much greater extent in the 
United States, and which still leaves its mark on trade union attitudes today, 
was largely avoided in Sweden. This may well account for the much 
greater sense of responsibility shown by both sides in their relations with 
each other. 

Professor Schmidt summarises the effect this has had on the law in these 
words: 

“Swedish legislation . . . has been limited to the provision of a legal 
procedure for the settlement of conflicts on interpretation and certain 
rules concerning the use of economic coercion. To a large extent the 
parties are free to manage their relations in various respects for 
themselves.” 


5 The peculiar institution responsible for the interpretative part of this 
work is the Swedish Labour Court; a body which, as the author shows, has 
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had an immense, though possibly declining, effect on the development of the 
law. In his very clear and essentially practical discussion of the working of 
this court Professor Schmidt points out the fundamental distinction that in 
Britain the Industrial Court is a body which seeks compromise and concilia- 
tion, whereas the Labour Court applies clear rules to the collective agreement. 
Such an approach, of course, is not possible unless the collective agreement 
is regarded as a binding contract. In Britain some employers appear to favour 
this view but the general opinion is to the contrary. Nonetheless, there 
are many who would like to see such a rule introduced, and the author’s 
consideration of the effect this doctrine has had in Sweden will be of 
considerable value to them. The many problems raised by such a rule, as 
for instance, the effect on the individual member of the bargaining union, 
and on his fellow-worker who is not a union member, are fully considered, 
and this may well provide material for those who oppose such a doctrine. 
Professor Schmidt also deals with the terms implied into such agreements, of 
which, so far as trade unions are concerned, the most important are 
undoubtedly the duty to bargain in good faith and the “peace” obligation. 

One of the principal features of this book is the expert way in which 
the law is intertwined with examination of the social background and the 
actual practice of trade unions, employers and negotiators. One can see 
at once exactly what effect the Jaw actually has on the labour scene. This 
approach gives rise at times, however, to a certain weakness in the text. 
It is impossible to pack everything into a mere 224 pages of text, and 
occasionally the legal discussion must seem, to both academic and practising 
lawyers, to leave a number of important problems unanswered and to fail to 
explain the reasoning behind a decision or the conclusion to be drawn from 
it. This is particularly apparent in section 8 of Chapter IV when the author 
is dealing with the relation between a union and its members. This inevitable 
lack of a certain amount of detail is, however, only a minor defect and does 
not detract greatly from the value of this well-written and informative work. 

In dealing with trade unions and their organisation and rights, the 
Labour Court and collective bargaining and negotiation and strikes and 
liability for unlawful activities, Professor Schmidt draws out many points 
other than those mentioned above which are of interest to the student of 
industrial law. It must suffice to mention here the absence, in Sweden, of any 
significant amount of picketing, the possibility of compulsory admission to a 
trade union and the growth of what amounts to a “tariff of fines” from the 
Labour Court’s rules as to damages. ; 

The book concludes with a hundred pages of appendices containing 
examples of collective agreements and rules as well as the texts of some 
of the more important statutes. The whole provides the next best thing to 
practical experience of a complete system and its working. Readers in this 
country will find it an invaluable study. 

R. W. Riveovt. 


AN INTRODUCTION TO THE Crv Law. By K. W. RYAN, B.A., LL.B. 
(QLD.), PH.D. (CANTAB.), Barrister-at-Law, Senior Lecturer in 
the University of Queensland. [Australia: The Law Book Co. 
of Australasia Pty., Ltd. 1962. xiv and 924 pp. £2 18s. net.] 


Tuis work opens a fresh approach to the teaching of comparative law. All 
existing works in English on French and German law—and on other civil law 
systems—follow more or less closely the arrangement of the usual civilian 
handbooks. They are, in fact, civillan works using the English language and 
explaining the civilian conceptions to their common law readers from within 
the framework of the civil law. Not so this work: here the civil lay is 
explained, so to speak, from the standpoint of the common lawyer. The 
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arrangement is that of a brief, common law textbook on contracts, torts, 
property, succession, trusts and family law. The questions dealt with are 
those which a well-informed common lawyer would ask his civilian confrère. 
In most cases the learned author starts by stating briefly the answer which 
English law gives to the problem. He then explains the attitude of the 
Roman law; sometimes he also refers to canon law. Finally we are informed 
of the answers which the two chief contemporary civil law systems have 
given. It is a very ambitious programme. A very great deal of information 
had to be crammed into fairly small space. It is not surprising that the 
book does not make easy reading. But the author is never lacking in lucidity 
and his novel approach sheds fresh light on a respectable number of old 
points. He writes entirely without prejudice: there is no trace of the darkened 
spectacles which some common lawyers put on whenever they look at the 
civil law. Nor are there any major errors. It is quite clear that no teacher 
and no student of comparative law can, therefore, do without this book: its 
very uniqueness renders it an indispensable tool of instruction wherever 
common lawyers are taught the civil Jaw and vice versa. 

There is one obvious objection to the author’s method: by arranging his 
material in the way he has chosen his students are not becoming acquainted 
with the system of the civil law. This is a very important aspect because 
the system looms—rightly—so large in the thought of all civilians. One can, 
in fact, hardly comprehend the spirit of the civil law system unless one has 
been brought up by way of its system. The system and the spirit stand in a 
relationship of intellectual reciprocity to each other: just as the spirit has 
produced the system, so does the system maintain the spirit. But the author’s 
pupils can easily remedy this defect in their training: after all, this book is 
merely an introduction. If it is used as such and duly supplemented by the 
study of real civilian works it will do a very great deal of good. 

It is all the more regrettable that there are some other defects which it 
is a reviewer’s duty to point out. Perhaps the most glaring one is the fact 
that the author has his eyes glued too much to the older strata of the civil 
law and neglects the more recent developments. This fault mars the 
general introduction with which the work opens. It leads in the case of 
French law up to the enactment of the Civil Code and in the case of German 
law to that of the Bürgerliche Gesetzbuch. It is true, we are told, that 
history does not end there (p. 84), but there is nowhere any systematic 
account of the influences that have been at work in Germany during the 
twentieth and in France during the twentieth and the nineteenth centuries. 
The reader must gain the impression that the two systems which the learned 
author presents are a little antiquarian in attitude, or at least very 
traditionally-minded, while in fact, of course, the very opposite is true. 
There is also another unfortunate consequence of the author’s arrangement 
of his material: while asking all (or at least most of) the more important 
questions with which a common lawyer will approach the civil law systems, he 
has not asked those questions which a civilian himself will ask its law to solve 
with the inevitable effect that either there are gaps in his account or 
that the information he gives does not convey a fully realistic picture. 
Thus, to give one example only, the German doctrine relating to the “ Zugang ” 
of a declaration of intention appears here (p. 44) as supplying the answer to 
the question when the acceptance of an offer becomes valid, while in fact 
it provides a general rule relating to the validity of most declarations of 
intention, including the offer, but many others as well. The Continental 
case material also has received less than justice from the author. While it is, 
of course, true that the civil law systems have been spared the unreasonable 
rigours of the doctrine of stare decisis, Continental court decisions can with 
gregt advantage be used for the purpose of facilitating the common lawyer’s 
access to the civil law. This, however, can be done only if—in the fashion 
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with which common lawyers are acquainted—at least some of the salient facts 
that the courts had to decide have been stated. 

In this and in other respects the learned author has clearly failed to make 
the best use of his material or to obtain access to more satisfactory sources. 
Most of his German law is taken from the 14th edition of Enneccerus-Kipp- 
Wolff's large treatise, which was published a decade ago. His French law 
very largely goes back to similarly dated sources. Surprisingly little use has 
been made of publications on French and German law in English—neither of 
the books nor of the essays, which latter, as the bibliographical annex to 
Professor Schlesinger’s case book on comparative law shows, contain much of 
great value. References to both English and foreign material are surprisingly 
arbitrary. Thus, the first reference to the Foreign Office Manual of German 
Law appears on p. 195. Professor van Mehren’s case book on comparative 
law js listed in the bibliography, but not Professor Schlesinger’s. In numerous 
cases the name of an author and the title of his book are stated, but not 
where and when it was published. Sometimes we are told of decisions, but 
given no references to the place where they were printed, see, ¢.g., at pp. 59 and 
60. In other cases references and even quotations are just simply wrong, as, 
e.g., on p. 149 where two sentences from Windscheid are combined so as to 
make this great scholar appear completely ridiculous. To say of a 
Continental court that “it had no hesitation in rejecting” (p. 59) a theory 
of a famous academician is presuming a knowledge of the course of the 
judges’ secret deliberation that the learned author cannot possibly have. 
Fortunately, academic writings enjoy sufficient prestige in both France and 
Germany as not to be treated in such contemptuous fashion. 

The fate of books is said to be strange. But the fate of this book would 
have to be very strange indeed if it were not going to appear in a few years 
in a fresh edition. One must hope that the learned author will find the time 
and opportunity to remove the blemishes which attach to this first attempt 
Notwithstanding these blemishes it is a good book. With comparatively little 
effort it could be turned into an excellent one. 


E. J. Conx. 


Tue A6 MurnrrR: Regina v. James Hanratty; The Semblance of 
Truth. By Lours BLom-Coorer. [Harmondsworth: Penguin 
Books. A Penguin Special. 1968. 142 pp. 8s. net.] 


Ix spite of its rather gaudy and melodramatic jacket this little volume gives 
more food for thought than the normal cheap books which follow all spectacu- 
Jar murder trials. This is no doubt because the author has a deeper interest, 
both legal and psychological, in the subject-matter of his story than is usual 
with those who turn out this sort of work. 

Like many notorious murder cases that involving James Hanratty was 
marked by a number of somewhat unsatisfactory features which will enable 
lawyers to argue for a long time whether technically the evidence justified 
the verdict. This Mr. Blom-Cooper doubts: indeed he goes so far as to say 
(p. 112) that “most lawyers were of the opinion that on the evidence, as 
advanced before the eleven-man jury, Hanratty ought not to have been 
convicted,” a highly questionable estimate. On the other hand, as he seems 
to admit himself, there can be little, if any, doubt that Hanratty in fact 
murdered Gregsten. 

Mr. Blom-Cooper tells the story of the murder and of Hanratty’s trial 
very clearly and vividly, and his book will no doubt have a wide sale among 
the large public of murder case addicts It has, however, a value far beyond 
the circumstances of this particular case because the author discusses a 
number of problems with which his attendance at the trial evidently confronted 
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him, both as a lawyer interested in the reform of our criminal law and as a 
student of comparative systems. 

In particular, he doubts whether the system of criminal trial and investi- 
gation traditional in this country, even with all the modifications and 
improvements effected by statute and the Judges’ Rules over the last century, 
is really as satisfactory in the conditions of the modern world as the so-called 
inquisitorial system common on the Continent. Indeed, he institutes a 
comparison between the two trials of Donald Hume; the one at the Central 
Criminal Court in 1950 for the murder of Setty, of which upon acquittal he 
afterwards confeased himself guilty, and the other in Switzerland where he 
killed a taxi-driver in Zurich: this is altogether favourable to the Swiss trial. 
Mr. Blom-Cooper goes on to suggest that if the Hvans case had been tried in 
a competent Continental court the complicity of Christie could scarcely have 
escaped discovery. 

Another valuable point taken by Mr. Blom-Cooper is that the procedure 
in an English criminal trial is organised to the disadvantage of the prisoner. 
He criticises particularly the use which is at present being made of the 
opening speech by prosecuting counsel. This, he suggests, in its detailed 
and closely-knit narration of the facts may leave such an impression of guilt 
upon the minds of the jury as to make it difficult, if not impossible, for the 
defence to eradicate it. In Scotland apparently it is the rule to open very 
shortly, giving the jury just a sufficient indication of what the case is 
about to enable them to understand the evidence. There is obviously much to 
be said for the Scottish practice. 

Another interesting point in the Hanratty case was the quite unusual 
request by the jury to be provided with a transcript of the evidence. This 
was refused, but obviously when a trial lasts twenty days, and much may turn 
on the exact words used by a witness, it is not unreasonable that the jury 
should have some method of refreshing their memories. After all, the summing 
up lasted two days, and by. the end the jurors may well have been getting 
rather hazy as to what the judge read to them from his notes at the beginning. 
It is clear enough that in these long cases the arrangements may not be 
altogether satisfactory, though in most cases the jury will reach a more 
satisfactory decision by way of general impression, reinforced by the trend of 
a summing up by an experienced judge, than if they were to attempt a detailed 
analysis of the evidence. 

These are some of the interesting problems to which Mr. Blom-Cooper 
draws attention in his account of the A6 murder. He has not, of course, space 
to give them anything more than a very cursory discussion, nor one supposes 
would the generality of his readers welcome anything more elaborate. But one 
may express the hope that he will some day take up these matters, or some of 
them, in greater detail. 

C. 


Arg Jupars Human? By Leste BLACKWELL, [Bailey Bros. & 
Swinfen. 1962. 196 pp. £1 4s. Od. net.] , 


Tas book, as Sir John Murray says in this forward, is “a miscellany of 
matters concerning the Bar and Bench and the administration of Justice by the 
courts in southern Africa.” As such, it will be of fascinating interest to those 
lawyers whose life has been devoted to practice in the Union and whose 
memories will be refreshed by Judge Blackwell’s pithy anecdotes and thumb- 
nail sketches of members of the profession who in one way or another have 
fashioned its development in that country over the past fifty years. For an 
English practitioner the appeal must inevitably be somewhat blunted since 
the flavour of such reminiscence can only be fully captured by a reader who 
can, see in his mind’s eye the figures described and recognise the sound of 
thelr voices from the other side of the grave. i 


Serr. 1968 REVIEWS 591 


Even so, there is much in the book to arrest the attention of English 
lawyers not only because it describes situations which, though almost unknown 
in this country, are apparently commonplace in Africa, such as ritual 
murders by witch doctors, but also for its descriptions of the different 
approach which has been made in South Africa to situations and concepts 
with which we are fully familiar here at home. In a criminal trial, for 
instance, the South African judge is not allowed to know until the jury 
have returned a verdict of guilty anything about the previous criminal record 
(if any) of the defendant. It is not very clear, however, that this makes so 
much difference in practice as those who have recently urged this reform 
in England may imagine; for, as Judge Blackwell remarks, “ sometimes he has 
knowledge indirectly. In cases of theft or housebreaking, if the amounts 
involved are small, then from the mere fact that the matter has been sent to 
the Supreme Court a fairly bad record may be postulated.” Elsewhere, when 
describing a particular trial over which he presided, he says, “I had been 
prepared to hear, after conviction, that Taylor was a man with a record, 
but the record, when I did see it, staggered me. Though only in middle age 
he had spent the last twenty to thirty years in and out of gaol.” One may 
perhaps wonder whether it is not just as well that the judge should know the 
truth from the outset as that he should be led by oblique inference into 
suspicions which may in fact be unfair to the accused. 

Another matter which will surprise, and probably reassure, the English 
practitioner is the alacrity with which divorces are granted in the Unton. 
Desertion and adultery are grounds for divorce and desertion seems the more 
popular. “ As the years go on there seems to be less and less pretence about 
the matter. A wife will stand in the witness-box and say that her husband 
has walked out of the house and told her to divorce him, and she presents an 
agreement as to the custody of the children, alimony and division of the joint 
property which has been settled by the attorneys for the parties. It is 
difficult to see how this differs materially from divorce by consent.... There 
is not, as in England, a minimum period over which desertion must have 
persisted. One spouse can desert another today, a summons can be issued to- 
morrow, a restitution order made a week or two later and a divorce made 
final, all within two months of the original alleged matrimonial offence. Many 
a case have I tried where the parties have been married and divorced within 
three or four months.... There is a woman not yet forty figuring in the news- 
papers who has just contracted her seventh marriage and is now seeking her 
seventh divorce. Reno has nothing on Johannesburg.” The author thinks 
that this state of the Jaw makes for far too hasty. marriages and divorces, 
and the evidence supports him. “My brother, Judge Murray, once divorced 
the same couple from each other for the third time.” Judge Blackwell suggests 
that desertion should be required to continue for at least twelve months before 
being relied on as a ground for divorce and that there should be an interval 
of at. least six months between decree nisi and decree absolute. Even these 
time-lags would not have spoiled the arresting anecdote of the parson, turned 
lawyer and in due course promoted to the Bench, who found himself divorcing 
a couple whom he had previously married. Judge Blackwell’s own contribu- 
tions to matrimonial] law include an action for enticement in which, following 
Place v. Searle [1982] 2 K.B. 497 he awarded damages to a wife against 
another woman for the enticement of her husband. “In a later decision,” he 
says, “the Court of Appeal supported this view. Actions of this sort are now 
fairly frequent.” Mercifully they are not frequent in England, but one can 
easily imagine them to be a by-product of aparthetd—husbands of the right 
colour and heredity may well be in short supply. 

Problems raised by the infliction of indeterminate sentences are also rather 
baffing. An indeterminate sentence is imposed on the sort of habitual 
criminal who in this country would receive a sentence of preventive detention. 
Such prisoners remain in prison for at least seven years, after which* the 
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Prisons Board may see fit to release them on probation. Most of them find 
their way back to prison quite soon, and the reason seems to be not merely 
that prison life, as in England, fits them for nothing but further spells of 
prison life but also that, so far as native Africans (who constitute the majority 
of indeterminates) are concerned, prison life is a better life than they are likely 
to know outside in any case. “Barberton is a beautifully situated little town 
with a soft and pleasant climate and a good rainfall. The prisoners spend 
their days working out in the flelds, and return in the evening to have a 
shower and clean-up. Their food, though uninteresting, is adequate.... It 
is undeniable, and a striking evidence of our native population’s poverty, that 
most native prisoners put on weight during thelr period of detention, and 
leave looking much sleeker than when they entered.” 

There are many other matters of detail which will interest an English 
reader, but what emerges most forcefully from the book taken as a whole is 
the picture of a rigidly upright man, at once patient and energetic, who at the 
age of seventy, on being compulsorily retired from the Bench, returned to 
practice at the Bar for the purpose of upholding the rights of the native 
underdogs in the Rhodesian Copper Belt when no Rhodesian advocate would 
appear for them. If this valiant septuagenarian has succeeded in infecting 
the Bar of the Union with his own fervour the Rule of Law may yet survive 
the hammering which it seems to be getting under the new Republic. They can 
do with more Blackwells in those parts. 

C. P. Harvey. 


CONTRIBUTIONS TO SYNTHETIC JURISPRUDENCE. Edited by M. J. 
SETHNA, PH.D., of the Middle Temple, Barrister-at-Law, for the 
Indian School of Synthetic Jurisprudence. [Bombay: N. M. 
Tripathi Private, Ltd. 1962. xiv and 278 pp. (with index). 
Rs.20.00 or 40s. net.] 


Tais book consists of a collection of essays by various authors “showing what 
the founder and other members of the Indian School of Synthetic Juris- 
prudence have done by way of research in Synthetic Jurisprudence” (p. v). 
The founder, Dr. Sethna, who edits this book, tells us in the preface and in an 
introductory chapter of the inception of his school which “on the 21st day of 
July, 1955 [was] registered and incorporated as a Society under the Societies 
Registration Act, with very useful and beneficial objectives” (p. viii). As he 
picturesquely puts it there are many societies “but we had no society so far 
to sing on the harp of Jurisprudence to the melodious music of law” (p. ix). 
The present volume is clearly intended to supplement the available published 
material and demonstrate the versatility of this School. It is divided into 
three parts, (I) On legal theory and the uses of law, (II) International law 
and Jurisprudence, and (IIX) Psycho-legal, Medico-legal and Criminological 
Jurisprudence. Indeed the range of the essays is very wide from “The 
ultimate supremacy of law” (by Alonzo G. Moron) and “The Human Spirit 
in the Atomic Age” (by Quincy Wright) to “Lady Macbeth, the abettor” (by 
Stephen Schafer). The contributors include some of the best known names 
such as Roscoe Pound, Jerome Hall, G. C. Cheshire, Harold D. Lasswell and 
several others. 

To evaluate this book in all its aspects would require knowledge of other 
disciplines that the present reviewer does not possess. For the student of 
Jurisprudence, however, of the greatest interest would be to consider the scope 
and value of synthetic jurisprudence as outlined in the legal side of this work. 
“, . . in Synthetic Jurisprudence we amalgamate all these [Sociological, 
Philosophical, Historical] methods of the different types of Jurisprudence, and, 
above all, we find connecting links, and compromises or reconciliations. 
Through amalgam and synthesis of the conflicting ideas we get the correct 
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view—the synthetic view and the proper solution” (pp. v—vi). In his chapter 
“Nature, Scope and Fruits of Synthetic Jurisprudence” (pp. 12-29) Dr. 
Sethna attempts to ilustrate his theory. For example, he proposes “The 
Mind-Behaviour Theory of Negligence or the Theory of Subjective-Objective 
Synthesis with regard to Negligence” p. 19 øt seq.). This consists of a 
synthesis of the two tests in negligence, the objective (of the reasonable man) 
and the subjective test that is negligence looked at as a personal failure of the 
wrongdoer. Hence negligence is defined as “ faulty behaviour or action caused 
by mental lethargy or faulty thought process” (p. 21). A synthetic view of 
the theories of punishment is to punish by having due regard to all the leading 
theories of punishment in their true proportion. Similarly, the synthetic view 
of insanity is to apply the legal test and the medical test in their proper 
proportions. The author states: “Let law and medicine look with a 
compromising eye” (p. 28). The present reviewer must confess that he finds 
this theory, in so far as it purports to be a novel and original contribution 
to jurisprudence, weak and wholly unconvincing. There is no evidence that 
the synthetic view is anything but a version of the sociological school which 
has long been accepted by many jurists, and which, one would have thought, 
is obvious. In its legal aspects it seerns to do nothing to promote sociological 
jurisprudence any further and at least one reader finds the claims that appear 
to be made for its synthetic variety vastly exaggerated. Yet Roscoe Pound 
praises it as “A project for a new type of science of law, with a method of 
its own which conceivably may be a significant result of India’s independence 
..? (p. 8). But Roscoe Pound himself writes: “I shall not attempt full 
exposition and critique of Professor Sethna’s synthetic jurisprudence as fore- 
shadowed rather than fully developed in the second edition of his work, 
Jurisprudence, published in 1959” (p. 6). And further: “What, if I under- 
stand him right, is significant is the single common focus. ... What he 
envisages is a long, hard task not to be achieved in a hurry ... by a busy 
teacher in the scant five years since he conceived it...” (p. 8). To take 
another essay, that by Dr. Cheshire under the title “ Intention,” this is not a 
contribution to’ synthetic jurisprudence at all, it is a short straightforward 
account of the implied theory and the theory of the just solution in the law of 
frustration. 

Some of the pages in ‘this book are particularly repetitive, platitudinous 
and very poor in quality. Such, for instance, are the sections on “The True 
Nature of Jurisprudence” and “The Scope of Jurisprudence” (pp. 18-16). 
Other essays show signs of being either hastily prepared, irrelevant, or 
intended for different purposes than as illustrations of synthetic jurisprudence. 
Thus on p. 49 Professor Hall says: “Thus, I should like to conclude these 
lectures . . .” etc., although it is not here suggested in the book that this is a 
course of lectures. In Dr. Sethna’s article the M’Naghten rules appear as 
if they were established by a decision of the House of Lords. Such defects are 
by no means rare. The production as a whole is full of misprints. Of these 
the most striking is that on p. 25: “...a company could not commit a crime 
which was mala in se though it could be held liable for an offence which was 
mala prohibita.” But the critic is warned by Dr. Sethna. His criticism must 
be “sensible and not malicious, criticism ... of a malicious cynic who sees no 
good in a good work, but finds only faults which exist in his little-mindedness or 
his narrow, and dark imagination;. . Otherwise the critic is like a fly that 
buzzes round the elephant, i.e., the author” (pp. vi-vii). The present reviewer 
is far from malicious, cynical or anxious to denigrate; he also hopes that he 
is not narrow-minded. But in all honesty he does not think that this is a book 
that can be recommended. Italics and quotations in this review appear as in 
the original text. 

A. G. Cutoros. 


o 
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Famous Jupcses, Lawyers anD Cases oF Bompay. By P. B. 
Vacoaa. [Bombay. N. M. Tripathi Private, Ltd. 1962. 
x and 867 pp. Rs.12.] 


Tars entertaining book was originally designed as part of a history of the 
Bombay High Court to be published on the celebration of its centenary but 
objections to the author’s comments on a tablet erected to the memory of 
Tilak outside the court eventually resulted in it being published separately; 
the general reader may well regard this as having been for his benefit. The 
best part of the book is that dealing with judges and advocates, for the author 
is dealing either with men he knew or regarding whom he was able to obtain 
reliable information from other members of the Bombay Bar. His praise is 
ungrudging, his criticism apposite and compassionate; he gives a clear picture 
of the personnel of the Bombay Bench and Bar. Most of his historical cases 
are well presented but a few are suitable neither for a “famous trials” series 
nor for law reports. Notwithstanding previous wrangles in Calcutta between 
the Executive and the Supreme Court, they were repeated in Bombay and 
there would seem to be more to be said for the Executive than appears in the 
account of the Moro case (p. 196). It is when dealing with past history that 
the author’s impartiality seems open to question. Commenting on Impey, first 
Chief Justice of Calcutta, he says he “ shocked Bengal by sentencing Nuncomar 
to death for forgery under an obscure English statute.” But Nuncomar was 
tried by three judges and a jury; had they any other option when he was 
found guilty? If today we agree that the sentence was inhuman, the trial of 
Komathi in 1720 (described at p. 285) suggests that forgery in Impey’s time 
deserved condign punishment. Impey has suffered at the hands of Macaulay; 
the author does not seem acquainted with Stephen’s The Trial of Nuncomar 
and the Impeachment of Sir Hliijah Impey; if he were, his manifest solicitude 
for justice and fair play might have resulted in a different verdict. His 
strictures on the lay judges of the early Court of Judicature seem somewhat 
harsh and differ from those in Fawcett’s First Century of British Justice in 
India; the author attributes to Fawcett ability, meticulous care and consclen- 
tlousness. But, if this book hardly lives up to its sub-title “ A Judicial History 
of Bombay during the British Period,” it cannot fail to interest anyone who 
has been or is in any way connected with India. To those who have no such 
connections, it will provide a fair picture of work and life in the Bombay 
High Court; the author’s own personality as it emerges from his pages will 
suggest that the Bombay Bar comprises practitioners of wisdom, ability and 
high professional standards. 


A. GLEDAILL. 


Tue Law or BANKERS’ COMMERCIAL Creprts. Third Edition. By 
H. C. GUTTERIDGE, Q.C., LL.D., and Maurice MEGRAH. 
[London: Europe Publications, Ltd. 1962. xxiv and 226 pp. 
(with index). 80s. net.] ' 


A New edition of this important book will be welcome to all bankers concerned 
with the financing of overseas trade, and to the lawyers who have to advise 
them in connection therewith. 

Mr. Megrah joined the late Professor Gutteridge to bring out a gecond 
edition of the book, but the latter died while the edition was in preparation, 
and that edition was almost entirely the work of Mr. Megrah who was able to 
bring to his task the detailed knowledge of the subject which he had acquired 
while secretary of the Institute of Bankers. His additions were so extensive 
as to produce what was to a substantial extent a new work. This I discussed 
in some detail in (1956) 19 M.L.R. 559. 

This edition is a more normal piece of editing, and does not call for 
substantial comment. Indeed there have not been many cases on the subject 
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during the intervening six years, though two or three of these have been of 
importance, particularly perhaps Lord Devlin’s illuminating judgment in 
Midland Bank, Ltd. v. Seymour [1955] 2 Lloyd’s Rep. 147 which throws more 
light on the working of the documentary credit than any other case, and will 
take its place among the leading decisions on the subject. Apart from bring- 
ing in these new cases Mr. Megrah has made a number of small alterations, 
additions and rearrangements throughout the book, bringing up its length by 
some ten pages. 

One of the valuable features of the last edition was the full appendix of 
forms. Mr. Megrah has replaced these by a new collection, largely based on 
those actually in use at Martins Bank and these will be found of particular 
use to the student as they illustrate the different roles assumed by differing 
types of bank operating in different areas of trade. 

C. 


Fraas or Conventence. By Boresraw Apam Boczex. Foreword 
by Myres S. McDovuear. [Harvard University Press; Lon- 
don: Oxford University Press. 1962. 64s. net.] 


Turis book opens with a discourse on semantics, each interested party—the 
governments concerned, shipowners and the trade unions—giving different 
names to the same phenomenon, flags ‘flown by ships without “ genuine links” 
with the country of registry. The countries concerned are mainly Panama, 
Liberia and Honduras, and anyone wishing to refer to the subject without 
giving offence should speak of Panhbhon flags. “Flag of convenience,” the 
author tells us, is regarded as derogatory by the republics registering pre- 
dominantly foreign-owned tonnage, and the other terms in use are regardea 
as pejorative or accurately descriptive by one side or the other: “flag of 
necessity,” “flag of refuge,” “tax-free flag,” “runaway flag” down to “ pirate 
flag” and “ freebooter.” v 

As one goes on reading this book the entertainment value naturally declines 
and its instructional value rises. The history of the problem down to the 
Geneva conference on the law of the sea in 1958 is described in detail; one of 
the origins of the phenomenon was apparently prohibition, which prompted 
American shipowners to register their ships abroad so that alcoholic beverages 
could be carried and sold aboard. Other chapters explain the case of owners 
anxious to reduce running costs and to avoid taxation, and the case of the 
trade unions anxious to ensure for their members the benefits of enlightened 
international labour legislation and high rates of' pay in the countries of 
ownership. 

The only chapter dealing essentially with matters of law is Chapter IV on 
“the Basic Issue for International Law,” the thirty-four odd pages of which 
are devoted to proving that the Panlibhon states are entitled to grant 
nationality to foreign-owned ships. 

Publication of this interesting and lucidly written book was aided by 
Ford Foundation and Harvard University grants. The author also generously 
acknowledges the help of Harvard University Press staff, who “edited the 
manuscript of an author for whom English is not a native language ”—an 
example that deserves to be widely followed. 

O. © Gres. 


Stupres m Pous Law. By K. Gkzysowsx, B. HETCZYNSKI, 
Z. NacórsKI, Srg. and D. Lasox. [Leyden: A. W. Sythoff. 
The Law in Eastern Europe, No. 6. 1962. 167 pp. Dfe.20.] 

Porsa law has many claims to the attention of outside observers. Before the 


Second World War much interest was aroused in the gigantic work of pro- 
viding uniform laws for a country which inherited a territory divided into four 
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major legal districts. A paradise for the comparative lawyer, the lack of 
uniformity was a constant headache for the more pedestrian practitioner. 
After the war the Polish legal scene offered the spectacle of the close 
dependence of the law on political changes. The work of codification was 
nearing its completion in 1947 when the Communist régime in its most authori- 
tarian form became finally established. Modifications in the draft Codes which 
this rendered necessary were soon swept away by the coming to power of the 
more liberal government headed by Mr. Gomulka in October 1956 and although 
the fervour of the “post-October” days has now largely disappeared Polish 
law still in many ways fails to conform to a common Socialist pattern. This 
is due to many causes but one factor which is important enough to single out 
is that despite political upheavals nearly all agricultural land continues to be 
privately owned. 

In the first essay Dr. Grzybowski discusses the new draft of the Civil Code. 
The draft has not yet been adopted and it is obvious that many changes will 
be made before it becomes law. Many proposals are clearly tentative: 
obviously the members of the Codification Commission are uncertain how far, 
in the prevailing political atmosphere, departures from the Soviet model are 
still acceptable. As it stands, the draft Code is alone amongst Communist 
codifications in embracing relations between individuals as well as those 
between state economic organisations and in treating family law as part of 
the civil law proper. 

Dr. Hetezynski considers the new Code of Administrative Procedure which 
came into force on January 1, 1961. Most of his article seems rather remote 
from English legal thought but it deserves close study for the light it throws 
on the complexity of the problem in a Communist state. Concern for the rights 
of the individual has led to the adoption in the Code of the institution, once 
praised by Lenin, of the procurators. The procurators are given wide powers 
of control over the activities of most administrative organs and are allowed 
to intervene, in the interest of the rule of law, both during the administrative 
proceedings and after a decision has been made. The practice to date has, 
however, shown that the procurators, understaffed as they are and with thelr 
offices flooded with complaints, have been able to intervene rarely and only 
in the cases of the most flagrant breaches of the rule of law. This only 
confirms the belief that there cannot be any satisfactory safeguard for the 
rule of law without independent administrative tribunals. Such tribunals 
existed in Poland before the war but the new Code makes no provision for 
them. It is, however, encouraging to see that many Polish lawyers are 
outspoken in their criticism of this aspect of the Code. 

The survey by Dr. Nagórski of the legislation in Poland between 1958 and 
1959 is purely descriptive but invaluable as a source of documentation on a 
large variety of subjects. 

The last contribution by Dr. Lasok on private international law is of 
absorbing interest. Regulation of internal and external conflicts of laws was 
regarded by the pre-war government of Poland as one of its most urgent tasks. 
It was completed as early as 1926 by the publication of a Code which repre- 
sented a high quality of juristic achievement, as well as proving successful in 
practical application, The Code is still formally in existence but, as Dr. 
Lasok points out, it is entirely out of tune with the new municipal legislation. 
The political climate favours the exclusion of foreign law and the application 
of the lex fort on one pretext or another, public policy being naturally the 
ground most frequently relied on. Apart from such matters as negotiable 
instruments and delictual liability the regulation of which appears devold of 
any ideological significance, scarcely any provision of the Code is safe. It 
must, however, be said that the picture as painted by Dr. Lasok may well, as 
he himself admits, be unduly gloomy. Cases involving a foreign element have 
since the war been few in number and, consequently, the author is driven to 
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rely mainly on published books and articles in which as often as not an extreme 
view is taken. There is in fact some hope that when the Codification Commis- 
sion embarks on the draft of a new Code it will, conscious of the international 
repercussions of its work, take a more moderate course. 

This book is rich in information not easily available to readers in this 
country and it should find a place in every law library. Our gratitude is due 
not only to the contributors but also to the Documentation Office for East 
European Law in the University of Leyden for its pioneering work in 
sponsoring the series and to Dr. Szirmai, its indefatigable editor. 


J. K. Grovecez. 


Mopern Constirutions aT Work. By Inpra D. Searma. [Lon- 
don: Asia Publishing House. 1962. ix and 552 pp. 40s. net.] 


Tars is an ambitious work which sets out to provide an account of the working 
of the constitutions of ten countries, the United Kingdom, the United States 
of America, Canada, Australia, South Africa, the Soviet Union, France, Japan, 
Switzerland and the Irish Free State [sic]. The author, who is Head of the 
Department of Political Science at Panjab University, has undoubtedly done 
much painstaking work, and the book may well prove of use to those who 
require a fairly general sketch of the constitutions dealt with. Unfortunately 
it is not often that the author indulges in helpful comparisons, and the reader 
is left with ten separate accounts of very unequal size. Thus the United 
Kingdom receives 174 pages and the United States 104, but the U.S.S.R. has 
only twenty-four pages, Switzerland has eleven and Ireland only seven. The 
volume is littered with misprints. Furthermore the details in the book often 
do not stand up to close scrutiny. To take just a few of the inaccuracies, it 
appears that the Conservative Party won the 1950 General Election (p. 15); 
the author still thinks that it is necessary in the United Kingdom for annual 
Army and Air Force Acts to be passed (p. 21); he does not know that Parlia- 
ment prolonged its life on a year to year basis during the Second World War 
(p. 27); there is an incorrect statement about acts of state, which the author 
appears to think do not amount to defences against any charge of illegality 
(pp. 80-81); he contradicts himself upon the continued existence of the 
Communist International (pp. 49-80); he states that elections to the House of 
Commons take place whenever an important issue is joined in the House 
(p. 51); he thinks that the universities still send separate members to Parlia- 
ment (p. 67); and he states that there are about 500 counties in England and 
Wales (p. 162). There is a curious reference on p. 17 to “the U.S.S.R., 
Portugal, India, Canada, Ireland and other Dominions. ...” The author’s 
ideas of the jurisdiction of English county courts are several statutes out of 
date, and he refers to the absence of administrative law in the United 
Kingdom. He refers interchangeably to “Eire” and “the Irish Free State,” 
but never to the Republic of Ireland; and he does not know that South Africa 
is now a republic, and outside the Commonwealth. 

Perhaps it is unavoidable that the author of a work of this kind should 
have to resort almost wholly to secondary sources, but the danger is that the 
books consulted may be out of date (or, worse still, inaccurate), and a number 
of the books relied upon by Dr. Sharma are of some antiquity. The title of 
the present book would suggest that he should at the very least have checked 
up on many of the statements borrowed from the older volumes before pur- 
porting to put them forward as aspects of the actual practice of modern 
constitutions. As the text stands it is interesting, but it does not inspire the 
reader with confidence as to its accuracy on matters with which he is not 
himself acquainted (as in the case of the constitutions of Japan or the 
U.S.S.R., as far as the present reviewer is concerned). . 

D. C. M. YarDrer. 
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CIVIL Lisertims AND THE CONSTITUTION. By PauL G. Kaupzr. 
[University of Michigan Press; London: The Cresset Press. 
1962. xii and 287 (with index). 42s. net.] 


Ix this volume Professor Kauper picks out for discussion what he regards as 
the “critical areas in current constitutional development” in the USA. It 
is perhaps significant that these are all within the broad general field of civil 
liberty, and the book may therefore be contrasted with the admirable and 
much broader short general survey by Professor Muller which we recently 
reviewed in (1962) 25 M.L.R. 641. The amount of overlapping in the two 
surveys is much less than one would have expected, no doubt because Professor 
Kauper, as a constitutional lawyer, decided to confine his discussion to matters 
primarily of constitutional significance. The five areas chosen for discussion 
are Church and State; Obscenity and Censorship; Freedom of Association; 
Private and Governmental Actions; and the Role of the Central Government. 
These chapter headings hardly give an adequate notion of the ground 
covered, which I shall describe rather more fully later in this review. The 
sub-headings, however, are often well constructed and illuminatory, as, under 
“Church and State,” “Co-operative Separatism.” 

The book is based on a series of lectures given at a summer school at the 
University of Michigan. This no doubt explains the rather irritating repe- 
titions which mar the work. The lectures were given to lawyers but they 
are not in any sense technical, nor do they assume more than an elementary 
knowledge on the part of the audience. They are primarily concerned with 
the post-war history, and very largely with the most recent post-war history, 
of the U.S.A., and might be described as a refresher course in the subject. 
Professor Kauper has a clear and workmanlike style; he is a master of his 
subject; and his approach is liberal. The book can be confidently recom- 
mended to English readers anxious to keep abreast with developments in the 
U.S.A. 

The growing power of the Roman Catholic branch of the Christian Church 
in the U.S.A., culminating in the breakdown of the old tradition against the 
election of a Catholic President, has in recent times brought the constitutional 
aspects of religion into prominence. At the same time the intrensigent 
behaviour of extreme Protestant sects such as the Jehovah’s Witnesses has 
given rise to a number of knotty civil liberty problems. The main field of 
controversy over the whole area of religion has been in education which the 
various denominations naturally regard as a strategic campaign ground of 
crucial importance. At the same time the growth of a secularist and sceptical 
attitude to religion among the public, much less marked in the U.S.A. than in 
Western Europe, however, has led to a certain alignment of the religious 
forces. This has undoubtedly been fostered by the skilful use of anti-God 
elements in Communism by the opponents of that political doctrine in their 
all-out campaign against it. Thus, in Maryland a statute was recently passed 
requiring a declaration of belief in God as a condition of appointment to 
certain public offices: a law later held to be unconstitutional by the Supreme 
Court. 

In early constitutional times various forms of Protestant doctrine pre- 
dominated so substantially that the only safe course, as well as the course 
most in line with the general tradition of the colonies, was to dissociate the 
state from religion. The object no doubt was to prevent one sect using a 
possibly ephemeral political predominance in any state to establish itself 
authoritatively. The inevitable result was the growth of a semi-secularist 
tradition, especially perhaps in the Supreme Court. On the other hand the 
mass of public opinion in the U.S A. is still predominantly religious, more so, 
probably, than in any other country of equivalent educational standards. This 
marked adherence to conventional religion is too much involved with the main 
polifico-religious issues for the Supreme Court judges not to be somewhat 
influenced by it, so that in very recent times a more flexible attitude has 
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been taken up by the majority of the court on some of the problems concerning 
state aid to religion which have come before it. The policy followed is well 
described by Professor Kauper as one of “co-operative separatism,” and his 
account of the slight swayings backwards and forwards apparent in the 
decisions, as the majority group of justices were adjusting themselves to 
the new conditions, is quite fascinating, and helps one to understand why the 
Supreme Court is such a tough and resilient element in the U S. constitution. 

The protection of public morals by means of obscenity laws and censorship, 
or, rather, the distinctly unsuccessful attempts to do so, is characteristic of 
Anglo-Saxon communities. In the U.S.A. the developments have been 
parallel to those in this country, or, rather, until fairly recently the majority 
of the states and of the courts tended to follow our statute law, and the 
interpretation of it by the British courts: indeed, R. v. Hicklin (1868) L.R. 
8 QB. 880 has probably been more often cited in American than in British 
courts. 

The liberal swing of the twentieth century became evident or at any rate 
made itself felt earlier in the U.S.A. than here, but in some ways the fight on 
the part of the traditionalists against any relaxation of the laws has proved 
tougher and has been longer continued. Thus, during recent years, several 
important cases have come before the Supreme Court (as the cases of Roth v. 
U.S., Alberts v. Oalifornia, 354 U.S. 476 (1957) and Kingsley International 
Pictures Corpn. v. Regents of the University of the State of New York, 860 
U.S. 684 (1959) ) which have escaped attention in this country—indeed it is 
difficult to realise that the whole modern history of this subject dates from as 
recently as 1981 in Near v. Minnesota, 288 U.S. 697. The well-known divergence 
in the Supreme Court has been very evident in this area of controversy, the 
liberal group being on the whole in a marked minority; it is interesting to 
note that in the Roth and Alberts cases those two stalwarts Black and 
Douglas JJ. were prepared to hold that all statutes interfering with liberty to 
publish, at any rate on grounds of obscenity, are unconstitutional in the U.S. 

These discussions range much more widely in America than here, because 
the cinema and television are brought in, so that while much of the argument 
will seem familiar enough to an English lawyer he will also find that it covers 
ground with which he may not be acquainted. 

The principal problem which has vexed America of recent years in con- 
nection with Freedom of Association has been how far Congress is entitled to 
grant powers to the police or, indeed, to the courts or other public authorities 
to pry into the membership of political or other associations. There has been 
a good deal of legislation aimed at weakening the Communist Party, and the, 
effectiveness of this obviously depends to a great extent on the right to require 
disclosure of membership. Freedom from disclosure has thus become some- 
thing of a secondary civil liberty, to be battled for by all liberals. Quite a 
number of important aspects of this complex of problems have been before 
the Supreme Court during the last two or three years and in his third chapter 
Professor Kauper is concerned to discuss five of these cases, all decided in 
1961. 

It is rather curious that the right of association should only have been 
developed in recent years. Previously tt had perhaps been too much taken 
for granted but it now “emerges as a fundamental right protected under the 
Due Process Clause.” Its extent, especially in connection with freedom from 
disclosure, cannot even now be defined with certainty, because of the cleavage 
of opinion in the court. On the whole, the majority group of justices have 
tended to discuss the cases in the light of a policy of “balancing interests,” 
but a strong minority regards the right of association as so basic to the 
constitution that no tampering with it must be allowed; and in the United 
States well-argued minority opinions have a habit of becoming acceptable to 
the next generation of justices. Professor Kauper’s analysis of these two 
schools of thought is of fascinating interest—“ the basic issue involved im this 
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whole area of constitutional adjudication is the question of the wise and 
proper use of judicial power in reconciling power and freedom.” 

Chapter IV is mostly taken up with the recent and important decisions in 
which the Supreme Court has enforced against various of the Southern States 
the constitutional rights of the negro population. The control of state legisla- 
tion and of governmental action in the individual states has always been one 
of the most, if not the most, important functions of the Supreme Court; and 
although the examples given here are of much intrinsic interest they do not 
indicate any striking constitutional development. 

Indeed the main interest of this chapter is the emergence of a concept of 
judicial control over private associations and organisations—or even indi- 
viduals—which have been entrusted with powers and privileges of a semi- 
public character. This is still in a pretty “ fluid” state, but it 1s already clear 
enough that if a state confers upon a private organisation powers which are 
in the ordinary way its own responsibility, such as police powers in an 
industrial township, owned and controlled by the organisation, the courts will 
supervise the use of such powers and ensure that they are not abused; in the 
same way as it would with the state authority itself. (See Marsh v. Alabama, 
826 U.S. 501 (1946).) Even if the process has not gone very far “the 
recognition that powerful private groups may in effect be subjected to 
constitutional limitations” would appear to be of considerable significance. 

In his final chapter Professor Kauper turns aside from the Supreme Court 
to consider the role played by the other institutions of the Federal Government 
in the protection of civil liberty. Courts rely upon the arm of the executive 
for the enforcement of their decistons, and this has not always been easy to 
obtain when the rulings have been highly charged with politica, as has been the 
case with the segregation issue. This problem has not been much discussed 
and the author is to be congratulated on his handling of it in what is in some 
ways the most interesting discussion in the book. 

No better illustration could be taken of the basic importance of the Federal 
Government's role in this field than that of ensuring the right of the individual 
citizen to vote in elections without racial discrimination. This, says Professor 
Kauper, is “the most important question in the field of equal protection.” It 
is well known that in many southern states white supremacy has been safe- 
guarded by the device of excluding negros from the vote, and it is only in 
fairly recent years that the United States as such has begun to take practical 
steps to deal with this scandal, for not only the Federal courts and the 
Federal Government but Congress also has been taking a hand, and one which 


oF rofessor Keuper insists “should not be underestimated.” 


Much was hoped of the Civil Rights Act, 1957, and of the Civil Rights 
Commission which it set up, but these hopes have been rather disappointed. 
However, {t is early days, and some important points are apparently already 
on their way to the Supreme Court. It appears that the powers of Congress 
itself under the Constitution are limited and do not go so far as to enable it to 
pass penal legislation against “private persons who employ economic sanctions 
as a means of discouraging the right to vote for state and local officers”; 
although where their actions impinge more directly upon the functions of the 
state “in carrying out its duty under the Fourteenth Amendment . . . 
criminal actions may be authorised.” On the other hand, in connection with 
the registration of voters, which is a crucial practical element in the complex 
situation, some progress has been made. As Professor Kauper points out 
“over the long run the real position of the Negro so far as the enjoyment of 
rights is concerned will be determined by his effective enjoyment of the voting 
privilege.” 

Some of the issues involved here, espectally as between the Federation and 
the individual States, are somewhat technical and the argument not always as 
easy to follow as in other parts of the book. However, in the main, Professor 
Kauper confirms the impression which one has got from other sources that 
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even on the colour front the progress made, if not spectacular, has been of a 
very real character. 

In conclusion I will permit myself two linked observations of a general 
character. It is remarkable how over this quite wide-ranging subject the 
cases discussed and the opinions cited are those of our own time. Hardly a 
handful of the decisions go back beyond the New Deal, and justices like Holmes 
and Brandeis, whose names English lawyers are apt to associate with the 
defence of civil liberties in America, are only very occasionally referred to. 
Marshall, the greatest of all the expounders of the U.S. Constitution, is 
referred to only once! 

On the other hand that constitution, as amended, is always and inevitably 
in the centre of the picture. The guarantee of civil rights by the constitution 
hag undoubtedly been of outstanding value in the progressive development of 
American citizenship: one wonders what sort of a place the United States 
would have been without these guarantees. Moreover, while it is no doubt 
trite law to the Americans, few English lawyers who have not paid particular 
attention to the subject can be aware how defective a document the original 
constitution of Hamilton and Madison was. The First and, particularly, the 
Fourteenth Amendments loom largely in the pages of this book. No doubt 
it was the Civil War and the events leading up to it which pinpointed the 
weaknesses in the original Constitution. And certainly the Supreme Court has 
made more effective use of the “due process clause” in the Fourteenth Amend- 
ment than of any other part of the Constitution. The draftsman of that 
clause probably little realised what a powerful weapon he was fashioning for 
the use of future justices. 

(03 


Tue FEDERAL ADMINISTRATIVE AGENCIES. By Henry J. FRIENDLY. 
[Cambridge, Mass.: Harvard University Press; London: Oxford 
University Press. 1962. x and 180 pp. (with index). 84s. net.] 


AvMINIsTRATIVE law in England has not, in the words of Professor Street in 
the S.P.T.L. Journal, June 1961, penetrated into the big-money type of dispute 
with the one exception of land use. Partly this is the result of large scale 
nationalisation which effectively settles once and for all the problem of 
regulating industry. Our books are full of little more than the problems of 
Jellied eel salesmen (Hw p. Greenbaum), of foul-mouthed churchwardens 
(R. v. Bishop of Sarum), of amorous doctors (@.M.C. v. Spackman), to say 
nothing of litigious farmers such as Mr. Merricks, What a contrast is to bee © 
found in the pages of Judge Friendly’s book! This is a detailed criticism of 
the functioning of some of the more important regulatory commissions, origin- 
ally delivered in 1962 at Harvard Law School, being the Oliver Wendell 
Holmes lectures for that year. The size of the problems with which American 
administrative law deals can be most strikingly illustrated in the field of civil 
aviation. In 1960 domestic passenger miles totalled 29,288,000,000; passenger 
revenue totalled $1,'756,000,000. One may doubt whether any real comparison 
will ever be possible between the work of the C.A.B. in the United States 
and the Air Transport Licensing Board. Of the bodies he considers, with 
the exception of the I.C.C, “an early success,” Judge Friendly is critical 
of their failure to develop standards sufficiently definite to permit decisions 
to be fairly predictable and the reasons for them to be understood. In 
particular the author objects to a commission changing its policy without over- 
ruling its prior decisions so that “the opinion writers remain free to pull 
them out of the drawer whenever the agency wishes to reach a result sup- 
portable by the old rule but not the new.” Chapter 5 dealing with the C.A.B. 
shows this practice at its very worst. At times the English reader may find 
his interest in the niceties of the case law concerning a particular agency 
wavering. But an author who does not hesitate to call judgments of which 
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he disapproves “vacuous and weasel-mouthed” is in no danger of losing his 
readers for any length of time. 

While reading the author’s criticisms of the commissions’ conflicting and 
often vacillating decisions the reviewer felt that by implication at least the 
clarity and certainty of the common law was being somewhat over-estimated. 
As Llewellyn puts it in The Bramble Bush (2nd ed., p. 149): “Every doubtful 
point is regularly answered both ways by authority .... There is the Janus 
face of precedent.” Judge Friendly argues there is a difference of degree. 
Thus although decisions of agencies on similar facts may be described as 
sometimes pointing east, sometimes west, with the courts “there may be some 
looking north-north-east or north-north-west as well as due north.” 

In-his final chapter, dealing with remedies for the situation, the author 
pays tribute to the “ critical work of law teachers and law students.” At the 
same time he suggests that teaching in the field of administrative law is too 
largely concerned with procedure. “Of the scores of administrative adjudica- 
tions we have considered, I do not recall one that has raised an issue as to 
denial of a hearing ... or any of the other important adjective rights that 
are the staples of the usual administrative law course.” The only answer to 
the judge here is surely that if courses in administrative law are to be kept 
within reasonable bounds they must be confined largely to procedure and 
remedies. Equally law schools must try by courses on planning law, local 
government and so on to teach subjects of contemporary importance. Black- 
stone may now be regarded as a little out of date as a textbook but it still 
seems to serve as the basis from which lew school syllabuses are constructed. 


Paun Jackson. 


Tue Nigerian Lecat System. By T. O. Erus, Q.c. [London: 
Routledge & Kegan Paul, Ltd. xxxvii and 886 pp. 45s. net.] 


Tue author of this work, who is Federal Attorney-General and Minister of 
Justice for Nigeria, is well equipped for the task and his earller research into 
customary law and the land law of Nigeria in particular is well known. This 
book is in fact a second edition of the author’s Groundwork of Nigerian Law, 
published in 1954, and the present title, as he himself states, appears to be a 
more apt description of the content of the book. 

The book is divided conveniently into four parts. Part I begins with a 
brief, but interesting, introductory survey, and this is followed by an account 

eof the sources of Nigerian law. This is a most useful chapter and it seems a 

pity that it is so short; indeed the whole part is contained within 84 pages. 
In particular, one would like to read more about judicial precedent, even if 
the author had had to draw on some of the material he has provided in his 
fuller treatment of the subject in his British Colonial Law. 

Part II contains a detailed and excellent account of the history of the 
courts in Nigeria during the past century. The author has gone to great 
pains to omit nothing of importance and he hag drawn a clear and balanced 
picture with the right perspective. It is not only lawyers who will be indebted 
to him. In the next edition it is to be hoped that he will give a fuller treat- 
ment to the period since 1960; the four pages he spares for this provide a 
somewhat abrupt finish to a scholarly piece of work. 

In Part III the author attempts the very difficult task of providing a 
statement of the Elements of Nigerian Law within a small compass. He 
assumes, as of course he must, that the reader already has some knowledge of 
the general principles of English law. His purpose has been to underline 
those features of the local law which can be said to mark a development of or 
a departure from, English principles. $ 

Viewed in that light, the chapter on Criminal Law is disappointing. It is 
misleåding to say (p. 179) that the Nigerian Criminal Code, which no longer 
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applies in the Northern Region, has been “ modelled for the most part on the 
uncodified principles of English criminal law.” The Code is in fact based on 
the Queensland Criminal Code, and the draftsman, Sir Samuel Griffith, who 
later became the first Chief Justice of the High Court of Australia, went far 
beyond the uncodified principles of English law. In particular, he incorporated 
much that was good in the Italian Penal Code of 1888 which he regarded as 
in many respects the most complete and perfect Penal Code in existence. 
After summarising the provisions of the Code as to the effect of insanity on 
criminal responsibility, the author states (p. 188) that these look like the 
M’Naughten Rules in statutory form and adds that “there does not appear to 
be any Nigerian case so far in which these sections have come up for 
consideration.” There are in fact several such cases. The leading case is 
R. v. Sunday Omoni (1949) 12 W.A.C.A. 511, where it was pointed out that 
the framers of the Code not only departed from the phraseology of the 
M’Naughten Rules but introduced two wholly new factors, namely, the 
concept of “natural mental infirmity” and the controversial doctrine of 
“uncontrollable impulse.” Students of comparative law will find a host of 
Australian decisions on the identical provision in the Queensland Criminal Code. 
In the opinion of the reviewer, the author has missed a golden opportunity of 
indicating in this chapter the marked contrast between many of the provisions 
of the Code and the corresponding provisions of English law. 

The chapters on the law of contract and tort include an interesting account 
of some of the Nigerian decisions and there is a useful discussion of contracts 
under customary law. The inclusion of a chapter on the conflict of laws is 
justified perhaps by the special importance which the “internal” conflict of 
laws assumes in a country where different types of customary law may come 
into collision, apart from the possible conflict between English Jaw and 
customary law or between Islamic law and customary law. Nevertheless, the 
chapter will not be found easy for the beginner. The author seems very much 
at home in an excellent and well-documented chapter on family law, and he 
has wisely resisted the temptation to enter the realm of anthropology or the 
field of purely speculative opinion. This part of the work ends with a chapter 
on land Jaw, a subject in which the author is already an authority. 

Part V provides some information about the legal profession and ends 
with some interesting, but very brief, observations on the future of law in 
Nigeria. 

In spite of some criticisms on points of detail, which it is hoped are 
constructive in character, this book contains much which will be read with 
interest and profit by lawyers and others, and it will provide a useful introduc- 
tion for those who are studying in the universities or in the Nigerian Law, 
School. 

R. Y. Heposs. 


NicgR1an Lanp Law anp Custom. Third edition. By T. O. Erns. 
[London: Routledge & Kegan Paul, Ltd. 1962. xxx and 
886 pp. 42s. net.] 


GHANA AND Srerrna Leone. The Development of their Laws and 
Constitutions. By T. O. Ermas. [London: Stevens & Sons, 
Ltd. The British Commonwealth—The Development of its 
Laws and Constitutions, Vol. 10. 1962. xii and 809, and 
(bibliography, tables and index) 24 pp. £8 10s. net. ] 


Tux output of published work in the previously neglected field of African 
law has shown a remarkable increase in the past 10 years; and probably no 
writer has made a larger contribution to this increase than Dr. T. O. Elas, 
now Attorney-General and Minister of Justice of the Federation of Nigeria. 

His first book, Nigerian Land Law and Custom, was published in, 1951. 
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It soon achieved recognition as the principal legal textbook in this field, and it 
has now reached the stage of a third edition. (Incidentally, although the year 
of publication is 1962, the preface to this edition was signed as long ago as 
October, 1960.) 

The degree of alteration in the text which the author has found necessary 
after a decade of constitutional and economic development is less than might 
have been expected. He refers, it is true, to a considerable number of new 
cases and enactments; and he has incorporated a chapter on the law of land- 
lord and tenant—a subject of growing importance under modern conditions. 
But the general picture of the landholding system in Nigeria appears to be 
substantially as it was in 1951. “The whole law and custom of tenure in the 
country,” writes Dr. Elias, “remain subject to the institution of group or 
family ownership of land, which, although slowly breaking up in sophisticated 
and urban areas .. ., impedes the emergence of absolute individual titles in any 
very large number even in the old Colony area.” 

Ghana and Sierra Leone is a new book. To be more accurate, it is, as the 
author himself says, “really two books in one.” Ghana occupies rather more 
than two-thirds of the volume—no doubt partly because it was thought to 
merit fuller treatment, but also, it seems, because the author was hampered 
by a paucity of case material dealing with the substantive law of Sierra Leone. 

“Tt is probably not too much to claim,” writes Dr. Elias, “that almost 
everything about this book is novel”; and we may share his hope that it will 
prove “a useful vade mecum” for the new law schools and for the growing 
numbers of practitioners in these territories, as well as throwing light on “the 
history, economics and culture of these important areas of Africa.” 

The fluidity and complexity of the legal situation in African countries 
might well seem daunting obstacles to anyone attempting such a study at this 
juncture. At the same time, they enhance its interest for the comparative 
lawyer. As the subtitle indicates, the work is concerned very largely with 
the historical antecedents of the present laws and constitutions of the two 
countries—the story being carried down to 1960—and it is evident that a 
great deal of the material which Dr. Elias has collected will be of more than 
transient value. The main interest is to be found, nevertheless, in the pattern 
which he reveals of a legal system at a critical stage in its evolution. The 
mélange includes enacted law of various kinds; “common lew” (mainly 
introduced from England—and among the historical oddities recorded is 
the early introduction of the system of frankpledge into Sierra Leone); and 
“customary law” (local and still largely unwritten). 

In Dr. Elias’s view, “it is probable that complete codification will have to 

ebe undertaken, but the time for that is not yet.” In the meantime, there is 
a great need (he repeatedly urges) for fuller investigation and research—s.y., 
in regard to the continuing influence of English law on the local courts, 
especially in the matter of procedure (p. 126); in the whole fleld of family law 
(p. 187); and in relation to such specific problems as that of Moslem succession 
in Freetown (p. 297). 

Where Jaw becomes entangled with politics, a Nigerian Minister of Justice 
writing about Ghana must needs be circumspect in the comment which he 
permits himself. Although in the Preface Dr. Elias promises to discuss “the 
prospects for democracy in Ghana,” he is discreet enough when it comes to 
the point. Thus he writes: “In the new state there has been a certain 
amount of ‘teething trouble’ in the sphere of civil liberty, but there is no 
fear that the voice of justice will not be heard as occasion may warrant . . 
The Bench and Bar have together shown a resolve to maintain and uphold the 
rule of law in Ghana. The Government can most probably be expected to 
give no genuine cause for complaint on that score.” 

ARTHUR PHILLIPS. 
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JURISPRUDENCE. The Philosophy and the Method of Law. By 
Epnear Bopennermer. [Cambridge, Mass.: Harvard University 
Press; London: Oxford University Press. 1962. xiv and 
402 pp. (including index). 70s. net.] 


Iw the years since 1940 students of jurisprudence may have come across 
a book by Professor Bodenheimer on Jurisprudence. Twenty-two years later 
a new version is published which incorporates as its nucleus the early book but 
which is far more extensive in scope, more up to date and wider in outlook. 
In many ways it is a new book. The learned author’s purpose has remained 
the same, namely “to give aid to the student of law and politics who is 
interested in the general aspects of the law as an instrument of social policy” 
(p. vii). It is now divided into three large parts. The first, which 1s mainly 
descriptive, contains an historical introduction to the Philosophy of Law 
(pp. 8-157). The second is critical and deals with the nature and functions 
of law (pp. 161-266). The third and last part is an addition to the earlier 
version. It is primarily addressed to students and practitioners and is con- 
cerned with the sources and the techniques of the law (pp. 269-886). Al three 
parts together are divided into eighteen chapters. The book is supplemented 
with a table of cases, an index of authors and a subject index. 

It should be stated at the outset that this is no ordinary textbook. It is 
a substantial contribution to the literature on jurisprudence of a very high 
standard. It seems to combine all the required qualities: it is eminently 
readable, it is up to date, it is stimulating, it is inclusive of all the main topics 
that one would expect to find in a book of Jurisprudence, and it is 
thought provoking. Most of all it is very scholarly. Any detailed criticisms 
made here should be understood as raising points for discussion or indicating 
the depth of Professor Bodenheimer’s book, for the present reviewer, with 
respect, finds himself in substantial agreement with its basic assumptions and 
scope. He agrees, for instance, with the learned author’s view that great 
significance must be attached to “the philosophical analysis of the essentlal 
nature of the law” (p. ix) and shares his conviction that “no jurisprudential 
treatise should by-pass or ignore the burning questions connected with the 
achievement of justice in human relations” (p. viii). Indeed, a major part 
of the book is devoted to accounts based on these assumptions. Moreover, 
although inevitably discussion is centred upon abstract notions and concepts 
of considerable complexity, there is a deceptive simplicity about the style 
which throws instant light upon the issues involved. This is done without any 
sacrifice in standards of scholarship. These are enhanced by the wide use 
of the comparative method both in relation to ideas as well as to law and 
by the author’s deep knowledge of and constant reference to the leading 
works and concepts of the common law and the civil law countries. It is the 
highest form of praise, perhaps, to say that this book can be unhesitatingly 
recommended both to all students and teachers of jurisprudence. 

In the first part, the learned author’s approach is historical. Each thinker 
from Plato to the most recent contributors is discussed concisely and emphasis 
is placed on the thinker’s development of ideas rather than upon an encyclo- 
paedic account of personalities of historical significance. Not all these 
accounts can remain for long neutral and one may sometimes wish to quarrel 
with some of the learned author’s assessments. For example, it would seem 
that less than justice is done to the modern view that Plato’s State is ultimately 
totalitarian. Equally, a rather optimistic view is taken of Hegel’s totali- 
tarianism, and there is no reference to Hegel’s view in the Philosophy of 
History of the German race as the fulfilment of humanity. The treatment 
of Maine (p. 78) is superficial. The Marxist interpretation of law (pp. 79-81) 
is too limited to be of any special value and it does not take into account most 
of the modern literature in English on the subject. On the other hand 
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there is a full and up-to-date account of the recent influence of logical 
positivism in the realm of law. 

The second and third parts of the book are more concerned with the 
development of the learned author’s main position in legal philosophy. After 
discussing the inability of the law to remain isolated from social conditions 
he enters into the theme of justice. His range is very wide and his critical 
analysis of a high order. He declares himself unsatisfied with the traditional 
theories of justice but rejects decisively the view that justice is irrational. 
This view, he states, “cannot claim to have even a shadow of justification” 
(p. 186). Here the argument is based firmly upon an idealistic basis for he 
speaks of “postulates of a normative character which, independently of the 
will of the positive lawgiver, require recognition by the legal order of the 
community” (p. 188). But these postulates are subject to change for 
“Human nature... is not static and immutable” (p. 190). In the end we 
have a clear restatement of natural law as “the minimum requirements of 
reasonableness and justice in the absence of which there can be no genuine 
order of law and society” (p. 192). On the other hand justice is more 
“concerned with the pressing and immediate as well as the more remote and 
ultimate ends of legal ordering” (p. 198). These arguments are cogently 
presented and reference is constantly made (not surprisingly) to the recent 
case law of the Bundesgericht and the U.S. Supreme Court. From this point 
the learned author’s approach becomes frankly sociological and he proceeds 
on the basis that certain principles or aims such as freedom seem to 
command universal acceptance. It cannot be pretended, of course, that here 
we are on objective grounds and there is little consideration for the positivist 
inability to accept objective values. The argument between Hart and Fuller 
is only inadequately referred to. Nevertheless, the author’s idealism is so infec- 
tious in its mood and impressive in its presentation, that one may well 
wonder that if the negation of positivism is true, does the history of human 
endeavour make any sense? 

The third and last part of the book is technical and is mainly addressed to 
students and practitioners of the law. It is concerned with the tools that are 
employed by lawyers to give effect to the principles and ideas described in the 
earlier parts. This is done by a critical examination of the formal and 
non-formal sources of the law. In turn legislation, treaties, precedent, 
custom and equity are all considered and there is a wealth of case law 
dexterously demonstrating how it responds to the development of ideas while 
in appearance haphazardly developed. Some of these pages in this part are 
the best in the book and students or practitioners of the law who will 
study them cannot but see the dimensions of their understanding greatly 
expanded. The chapter on “Law and the Scientific Method” is a stimulating 
account of the interrelation between law, philosophy, science and logic. This 
is the field in which lawyers are generally weakest and a careful study of it 
will do much to remove the awe with which it is often approached. 
Philosophers, on the other hand, will learn how the intricacies of the judicial 
process fit into their neat scientific patterns. 

Enough has been said in this review to indicate the great value that the 
present reviewer, with respect, attaches to Professor Bodenheimer’s book. 
And may he also express the hope that it will find its way into the hands 
of all those lawyers who are willing to think beyond the bare technicalities 
of the law. Most of all, the student of jurisprudence will undoubtedly have 
cause to be grateful to the learned author for this substantial contribution to 
the literature on jurisprudence. The production is of the usual high 
standard of the Harvard University Press. 

A. G. Caroros. 
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COMMENTARY ON THE IMMoRaLiTy Act (Act No. 28 of 1957). By 
G. M. HARDE, B.A., LL.B., Advocate of the Supreme Court of 
South Africa, and G. R. HARTFORD, 3.a. (Hons.) (Rhodes), 3.4. 
(Oxon.), Advocate of the Supreme Court of South Africa. [Cape 
Town, Wynberg and Johannesburg: Juta & Co., Ltd. Stocked 
and distributed in Europe and the U.K. by Sweet & Maxwell, 
Ltd. 1960. xiv and 118 pp. (with index). 45s. 6d. net.] 


“ Iamcoratity ” in the South African sense is not confined to sexual relations 
between white and coloured persons but includes offences connected with 
brothels, prostitution, the defilement of children, abduction, sexual offences 
against female idiots and tmbeciles, the use of drugs for sexual purposes and 
offences such as indecent exposure. Nevertheless section 16 which prohibits 
“almost all behaviour of a sexual nature between white and coloured persons” 
is the best known section of the act and takes up 85 of 96 pages of text in 
this book. In the text and especially the examples at the end of each section 
—entertaining if they were not tragic to the persons concerned—we see the 
law not as an ass but as a malicious peeping Tom, an instrument of tyranny 
half blunted by hair-splitting. The authors’ commentary, which contains not a 
word of comment on the policies underlying the Act, is a very competent 


piece of work. A. M. Howor#. 


Patents, Trane Margs anD Dersicns mn Arrea. By G. C. 
WEBSTER, B.A., LL.B., Patent Agent and Attorney of the 
Supreme Court of South Africa. [Pretoria: Patlaw (Pty.), Ltd.; 
Cape Town, Wynberg and Johannesburg: Juta & Co., Ltd. 
1961. 146 pp. (no index).] 


Terre are 122 pages of text which contain brief notes about the law of patents, 
trade marks and designs in 49 African countries. Then follow an index of 
forms (no references to pages) and 22 pages of forms. There is also a map 
of Africa and a list of countries with populations and areas. The book will be 
useful to a business man who wishes to take out patents or register trade 
marks or designs in African countries, and fortunately the industrial laws of 
the countries concerned change less often than their constitutions. 


A. M. Honors. 


CORRESPONDENCE 


Tue Enrror, 
The Modern Law Review. 
Sir, 

The Modern Law Review maintains an admirable policy in granting 
complete freedom of expression to reviewers, while also inviting comment by 
authors of works which have been subjected to manifestly hostile review. 
It is in this situation that I have been sent a copy of Professor Walker's 
review for comment. (See (1968) 26 M.L.R. 466.) 

It would be as ill-bred of an author to curse a reviewer for a bad review as 
to bless him for a good one. I invoke neither cursing nor blessing on Professor 
Walker. Most certainly it is a reviewer’s duty to point out errors of 
commission and omission, and indeed conscientious reviewing may be invalu&ble 
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from the viewpoint of an author when he comes to prepare a second edition. I 
am aware of some flaws in my book, and freely acknowledged in the preface 
that I should have preferred to have spent two more years in the quest for 
perfection. However, Professor Walker’s general and detailed criticisms are 
directed to matters whereon my academic conscience is quite untroubled. The 
differences between the learned reviewer and myself could indeed be 
summarised in the proposition that I did not write the kind of book which the 
reviewer would have written. He has my sympathy, but fortunately I can 
endure—sustained by the generous comments which I have received from other 
readers. On matters of detail, as in the classification of the legal rights of 
spouses, humbly and regretfully I often prefer my own opinion to that of the 
reviewer. I do, moreover, protest mildly in that Professor Walker should 
apparently impute to me a discussion of the fundamental constitution against 
the background of the “Treaty of Union,” when I had striven to present the 
Union Agreement in a quite different constitutional setting. 

In fairness to the learned reviewer, whose task has apparently been an 
infuriating and frustrating one, it should be stressed that I have had the 
advantage of knowing what ground has been covered in the complementary 
volume by Professor Gow. It would have been a waste of time, space and 
energy to cover the same ground twice. Professor Walker is entitled to his 
view that to treat mercantile law in a separate volume is to make an absurd 
division of the subject-matter between Professor Gow and myself. We, alas, 
are not of that opinion. Not only is there general controversy among codiflers 
regarding the desirability of including commercial law in a civil code, but 
moreover in Scotland mercantile Jaw has come particularly under the influence 
of English law and consolidating United Kingdom legislation. Professor 
Gow’s volume, which will appear quite shortly, is rather larger than Stevens’ 
Mercantile Law in England. Professor Walker castigates me for not including 
this material within the compass of my one volume. What I have put in 
Professor Walker would apparently have left out: what I have left to the 
able treatment of Professor Gow, Professor Walker would apparently have 
had dealt with otherwise. 

Again Professor Walker complains that I put “far too much emphasis on 
the Roman law and the fact that Scotland [sic] is a civilian system.” I 
experience no remorse in my hardened heart, and venture to suggest that at 
certain times and in certain places insufficient attention has been given to the 
civilian tradition of Scots law. My order of arrangement—especially of the 
section on Obligations—seems “ strange” to the reviewer. I can but conjecture 
as to why this should be so strange to one who is, presumably, a student of 
Stair. My order of arrangement is, in fact, substantially based on Stair, 
and certainly no civilian should be shocked. Others have liked my order of 
arrangement, my interpretation of legal principles and even my style—all of 
which infuriated the reviewer. De gustibus non est disputandum. Some may 
prefer the prose of Walker to that of Smith. A few depraved minds may 
prefer that of Smith. I am still sufficiently old-fashioned to eschew the split 
infinitive. Professor Walker is annoyed by the fact that on occasion I say kind 
and appreciative things about the works of other authors. This vice—if vice it 
be—I share with others whose writings have guided and inspired me. At all 
events, the learned reviewer is guiltless of this vice, and in this regard at 
least may cheerfully cast the first stone without qualm of conscience. 

I regret deeply that the learned reviewer should have had so miserable a 
time, especially as he seems to have assumed the burden of writing an earlier 
review of the same book for another journal. This occasion for regret does 
not, however, substantially diminish the pleasure which I have taken in the 
approval of my book by a number of lawyers who have achieved the highest 
distinction in professional or academic life. 

T. B. Smirna 
Department of Civil Law, 
“University of Hdinburgh. 
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A NOTE ON FACT AND LAW 


Tux distinction between questions of fact and questions of law is of 
some practical importance but, although it has been discussed 
frequently in America,* little has been written about it in this 
country.’ The object of this article is to analyse the problems 
involved in making the distinction in so far as these arise in the 
application of statutes. 

The broad effect of a statutory provision is to declare that if a 
certain state of affairs exists a certain legal consequence must follow, 
e.g., if a dangerous part of a machine in a factory is not securely 
fenced, the occupier is guilty of a criminal offence and may be fined. 
Where a statute is invoked, the court is being asked (a) to find 
that the certain state of affairs exists with respect to a particular 
person or thing, and (b) to ordain that the certain legal consequence 
must follow in respect of that particular person or thing, e.g., (a) 
that A was the occupier of factory F in which at time T a dangerous 
part of a machine M was unfenced, and (b) that A is guilty of a 
criminal offence. 

Let us call the finding (a) the “ particular proposition.” The , 
particular proposition can in all but the simplest cases be resolved 
into a number of sub-propositions, e.g., (i) that, at time T, A was 
the occupier of factory F, (ii) that, at time T in factory F, there was 
a machine M, (iii) that part of M was dangerous, (iv) that, at 
time T, that part was unfenced. If all the sub-propositions are 
true, the particular proposition is also true as a matter of logical 
necessity. ' 

To induce the court to affirm the particular proposition, the 
party invoking the statute will present, in one form or another, 
a number of statements from which, in his contention, the particular 


1 Morris, "Law and Fact,"’ 55 Harv.L.R. 1803 (1942); Brown, ‘‘ Fact and 
Law in Judicial Review," 56 Harv.L.R. 899 (1948); Stem, ' Review of 
Findings of Administrators, Judges and Juries," 58 Harv.L.R. 70 (1944); 
Jafié, ‘‘ Judicial Review: Question of Law,” 69 Harv.L.R. 289 (1955); 
“ Judicial Review: Question of Fact," 69 Harv.L.R. 1020 (1956). 

2 Farnsworth, ‘'' Fact’ or ‘Law' in Cases Stated under the Income Tax Aets "’ 
(1946) 62 L.Q.R. 248, 
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proposition can be inferred. It is not essential that each of these 
statements should yield the inference that the particular proposition 
is true; they may each only contribute to the inference that a sub- 
proposition is true and the truth of the particular proposition will 
then follow when al the sub-propositions are established. 

The task of the court is to decide whether the assertion of the 
statements justifies the assertion of the particular proposition. In 
practice, it often happens that only one sub-proposition is disputed 
and the question for the court can be put in the form ‘‘ Was A the 
occupier of that factory? ° or ‘“ Was that part of that machine 
dangerous? ”’ 

The statements before the court may take various forms. Sup- 
pose that it is a statutory offence to shoot a wild animal and the 
particular proposition is that A at a certain time and place shot a 
wild animal. Suppose further that the statements are made by two 
witnesses each of whom says on oath, “I saw A shoot a wild 
animal.” The court must then decide whether the witnesses are 
telling the truth and whether they are reliable observers. If they 
are, the particular proposition is proved and if they are not, it is 
not proved. The question is of course accentuated if A produces 
two witnesses who give an alternative version of events which is 
inconsistent with that of the prosecution witnesses, e.g., that at 
the material time A was playing cards with them. This sort of 
question is answered by considering the demeanour of the witnesses 
—‘‘ the manner, appearance, and mode of giving evidence, all the 
outward and visible signs by which men habitually detect false- 
hood or receive an assurance of truth.” 3? Let us call a question of 
this kind a ‘* truth-question.”’ 

If, however, the witnesses merely say that they saw A standing 
with a smoking gun beside the corpse of a wild animal, the court 
must first decide whether they are truthful and reliable and then 
must determine the further question of whether the particular 
proposition can be inferred from the proved statements. This 
inference from circumstantial evidence is a matter of probability 
and is completely independent of the credibility and reliability of 
the witnesses. Let us call this type of question a ‘“* probability- 
question.” 

A third type of question can be distinguished.* Suppose the 
court is not content with the two bald statements ‘‘ I saw A shoot 
a wild animal ” and permits A to cross-examine the witnesses. A 
might start by asking what kind of wild animal it was. If the 
witness says it was a dog then the dispute is shown not to be about 
a factual situation but about the use of language—whether a dog 
can be described as a wild animal. But if the witness says it was 
a tiger, A’s attack is rebuffed and he must then ask the witness to 


8 Per Lord Loreburn L.C. in Kilpatrick if ae (1911) reported as a note to 
Murray v. Fraser, 1916 8.C. at p. } 
4 Stern, loc. cit., pp. 94-97. 
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describe in detail the animal he saw. If the witness replies that it 
had a beak, wings and black plumage the dispute has again become 
a linguistic one because the witness apparently believes that the 
assertion of these details justifies the use of the descriptions 
“ tiger’? and “wild animal” while A contends that these 
descriptions are not correct in the circumstances.® 

If, on the other hand, the witness depicts the yellowness, stripes 
and fearful symmetry which we associate with a tiger, A has again 
failed. He may, of course, probe further and request a more 
detailed description of the colour and stripes. It is not necessary to 
decide whether there are any “‘ basic ” statements which cannot be 
analysed further in this way. It may be that the process must 
stop when everything has been reduced to centimetres, angstroms 
and decibels. It may be that this is what a judge had in mind when 
he said that figures are probably the only things that do represent 
facts.® In practice, the process does come to an end at some point * 
and, if a linguistic dispute has not been disclosed by then, the 
cross-examiner can only suggest that the witness is not credible 
or not reliable and the court is still left with a truth-question. When 
this happens, the cross-examiner is accepting the risk of there being 
a probability-question or a linguistic dispute latent in the truth- 
question. 

Let us call these linguistic disputes ‘ description-questions.”’ 
It is possible that both truth-questions and description-questions 
arise in the one case. Ewen after the existence of the description- 
question has been established the cross-examiner may also contend 
that the final statements of the witness are untrue. The court 
must first decide the truth-questions involved (and any probability- 
questions arising) and then proceed to the description-questions. 
It is convenient to apply the term ‘‘ primary findings ” to the state- 
ments which are held proved by the court as a result of its answers 
to truth-questions together with any statements by witnesses which 
are not disputed. A description-question is then whether the 
primary findings together with the court’s findings on probability- 
questions justify the assertion of a “‘ secondary finding.” 

At this point it is necessary to discuss a distinction which has 
been drawn between “‘ primary facts’? and “‘ secondary facts.” 
In British Launderers’ Research Association v. Hendon Rating 
Authority ® Denning L.J. (as he then was) said: ‘* Primary facts 
are facts which are observed by witnesses and proved by oral testi- 
mony or facts proved by the production of a thing itself, such as 
original documents. Their determination is essentially a question 
of fact for the tribunal of fact, and the only question of law that 
can arise on them is whether there was any evidence to support the 


Si ick, The Use of Words in Reasoning (1901) 
E & M. Craig, Ltd. v. O.L.R., 1914 8.0. 5. 888 at p. B47. 
T Moris los. cst., p. 1808. 
8 [1949] 1 K.B. £60 at p. 471. e 
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finding. The conclusions from primary facts are, however, infer- 
ences deduced by a process of reasoning from them. If, and in so 
far as, those conclusions can as well be drawn by a layman (properly 
instructed on the law) as by a lawyer, they are conclusions of fact 
for the tribunal of fact: and the only questions of law which can 
arise on them are whether there was a proper direction in point of 
law; and whether the conclusion is one which could reasonably be 
drawn from the primary facts: see Bracegirdle v. Ooley.® If, and 
in so far, however, as the correct conclusion to be drawn from 
primary facts requires, for its correctness, determination by a 
trained lawyer—as, for instance, because it involves the interpreta- 
tion of documents or because the law and the facts cannot be 
separated, or because the law on the point cannot properly be 
understood or applied except by a trained lawyer—the conclusion is 
a conclusion of law on which an appellate tribunal is as competent 
to form an opinion as the tribunal of first instance.” 

Accordingly, on this theory, there is a distinction between 
“ primary facts’ (or “real facts ° 1° or ‘‘ brute facts’ | or 
“ specific facts ” 12) which are the “ data of experience ” * and 
form the “ raw material ” “ of the judicial process on the one hand 
and “ conclusions of fact ” or ‘ secondary facts ° which are infer- 
ences from primary facts, on the other hand. It has also been 
expressed as a distinction between the perception of facts and the 
evaluation of facts.?> In a negligence case, the court first determines 
the primary facts—what the defendant in fact did and the circum- 
stances in which he did it—and then decides on the secondary fact 
—whether what he did amounted in the circumstances to 
negligence.*® 

One is tempted to think from this that there is an absolute 
distinction between primary facts and secondary facts and that any 
fact must fall into one of the two categories. There may indeed be 
basic unanalysable facts which are the data of experience and can- 
not be deseribed further and, if that is so, it would be possible to 
divide all facts into a class of unanalysable facts and a class of 
derivative facts constructed from umanalysable facts. That is 
not, however, the way in which the distinction is used. Some of the 
facts which have been called primary can be analysed, e.g., that 
the total staff of a laboratory was seventy-four,’’ that the problems 


947] K.B. 840 at p. 858. 
10 ara Rating Authority v. Guest Keen Baldwin's Iron & Steel Co., Ltd. 
1 K.B. 885 at p. 806. 

11 Montross, ‘ Basic Concepts of the Law of Hvidence ' (1954) 70 L.Q.R. 527 at 
p. 584, "Judicial Law Making and Law Applying” [10568] Butterworths 
S.A. Law Review 187 at p. 188. 

12 Benmaz v. Austin Motor Co., Ltd. [1955] A.C. 870. 

13 Goodhart, '' Appeals on Questions of Fact” (1955) 71 L.Q.R. 402 at p. 405. 

14 Thayer, Preliminary Treatise on Evidence (1898), p. 194. 

18 Goodhart, ibid. 

16 Benmas v. Austin Motor Co., Lid. (supra). 

17 British Launderers' Research Association v. Hendon Rating Authority 
(supra) at p. 472. 
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investigated in a laboratory included the study of pure scientific 
subjects,.” that at a certain time “ buyers and sellers would assume 
that goods would be shipped via Suez,” 18 that the voyage round 
the Cape from Port Sudan was two and a half iimes the length of 
the voyage via Suez,"* that the defendant entered on the plaintiff’s 
land.*® Moreover, the facts which have been said to be secondary 
can be the data of experience. It is quite possible for a witness to 
report his observations in the form “‘ I saw a building,” * or ‘* That 
driver was negligent,” * or ‘“ His speed was dangerous.” 22 No 
doubt the court would not rest content with such bald statements 
if they were disputed; no doubt the witness would be required to 
give some amplification; no doubt the statements are analysable; 
but nevertheless they could be direct products of perception. 

The clue is to be found in the practice of appellate tribunals. 
It is recognised that a judge of first instance enjoys a peculiar ad- 
vantage in that he has himself observed the witnesses, ‘ Witnesses 
without any conscious bias towards a conclusion may have in 
their demeanour, in their manner, in their hesitation, in the nuance 
of their expressions, in even the turns of the eyelid, left an impres- 
sion upon the man who saw and heard them which can never be 
reproduced in the printed page.” 33 Accordingly the findings of the 
judge of first instance as to the credibility and reliability of wit- 
nesses (i.e., his answers to truth-questions) cannot normally be 
disturbed by an appellate court. On the other hand, his answers 
to probability-questions and description-questions are not sacro- 
sanct.*> The appellate court is as well placed as he is to decide 
' them and the materials from which the appellate court starts its 
task are the primary findings. These are what in practice are 
called ‘* primary facts.” Whether a finding is a “ primary fact ” 
depends, not on its nature, but on the extent to which the process 
of ‘* cross-examination,’’ of analysis, has been carried in the court 
of first instance. The distinction is therefore a relative one and 
the same finding may be a ‘“‘ primary fact” in one case and a 
“ secondary fact ”° in another. There is a hierarchy of statements 


18 Tees cates £ Co., Lid. v. Noblee Thorl G.m.b.H. [1960] 2 Q.B. 818 at 


19 R ibid. 

20 CT Rating Authority v. Guest Keen Baldwin's Iron & Steel Oo., Ltd. 
supra). 

21 Benmaz v. Austin Motor Co., Ltd. (supra). 

23 Bracegirdle v. Oxley (supra) ‘at p. 858. 

33 Per Lord Shaw of Dunfermline, Clarke v. Edinburgh and District Tramways 
Co., 1919 8.0. (H.L.) 35 at 86, 

24 There i is an error of law if this “ limitation inherent in the nature of oe ed 
work ’’ 18 not observed—per “Devlin L.J., Merchandise Transport 
B.T.C. [1961] 8 W.L.R. "1858 at p. 1876; see also Powell v. Streatham Manor 
Nursing Home pet) ae 243; Yusll v. Yuill [1945] P. 15; Thomas v. 
Thomas, 1947 8. ) 45; 947] A.C. 484; the principle extends to expert 
aaa “oleate = v. Gra Te 86] 1 All E.R. 540. 

25 Benmav v. Austin Motor Qo., . (supra) and note 98 below. S 
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and different witnesses may observe at different levels of abstrac- 
tion.2 Further, there is no sharp distinction between perception 
and evaluation because many perceptions contain an element of 
evaluation. 

Sometimes the term “ evidentiary facts’? is applied to the 
primary findings forming circumstantial evidence and “ ultimate 
facts ” to the conclusions drawn from the circumstantial evidence.” 
“ Evidentiary facts’? may of course be the same as “ primary 
facts ” *® but unfortunately, some writers have confused matters 
by failing to distinguish “ ultimate facts ” from “ secondary facts,” 
i.e., failing to distinguish between probability-questions and 
description-questions.** 

The methods used to decide description-questions require 
detailed examination. If the process of analysis has not been 
carried far, the court will be confronted with a description-question 
in the simple form “ Is this Xa Y?” The simplest way which the 
court can adopt to answer this question is to formulate a universal 
affirmative proposition of the form ‘‘ All Xs are Ys ” and conclude 
that therefore this X must be a Y, e.g., pigs are “ cattle,” © a 
chauffeur is a member of the “‘ working classes,” ** insulin is a 
“« drug,” ** and a bicycle is a “ carriage *? within the meaning of 
the Licensing Act, 1872. Alternatively, the court may enunciate 
a universal negative proposition “‘ No X is a Y,” and answer the 
description-question in the negative. Thus rabbits are not 
“ cattle ” within the meaning of the Dogs Act, 1906—*‘ It only 
requires to be stated, I think, to be quite clear.” ** Similarly a 
laceration of the hand is not an “ injury to health,” 3 a public 
house is not ** accommodation,” ** and a prison workshop is not a 
factory.*" 

Although the universal proposition can be stated directly in 
some instances, there are cases where a process of reasoning is set 
forth. The court may have regard to such matters as the purpose 
of the statute and the context of the words under construction. 
Reference may be made to a dictionary definition; thus it was 
decided that the hand was an “ organ ” by considering the defini- 
tion of “* organ ” as “ a part or member of an animal adapted by 
its structure for a particular vital function, as digestion, respiration, 


26 Chafee, ‘‘ The Disorderly. Conduct of Words," 41 Col.L.R. 881 at p. 890 (1941). 
27 Hohfeld, Fundamental Legal Conceptions (1920), p. 84. 

28 Smithwick v. N.0.B. [1980] 2 K.B. 885 at p. 862. 

29 Farnsworth (1948) 62 L.Q.R. 248; Brown, 56 Harv.L.R. at p. 902 (1948). 
80 Phillips v. Bourne [1047] 1 K.B. 683. 

31 White v. St. Marylebone B.C. 161 8 K.B. 249. 

32 Armstrong v. Olark [1957] 2 Q.B. 891. 

38 Corkery v. Ca enter [I 1] 1 K.B. 102. 

34 Tallents v. Bell & Goddard [1944] 2 All E.R. 474. 

25 Dunn v. Birds Hye Foods, Lid. [1959] 2 Q.B. 265. 

36 Byrne v. Glasgow Corporation 1 8.L.T. 9. 

37 Pullen v. Prison Commissioners [1957] 8 All H.R. 470. 
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excretion, reproduction, locomotion, perception, etc.” ** In the 
Teasoning process regard can be had to the general and known 
characteristics of objects of the class to which X belongs but not 
to the peculiar characteristics of the particular X under discussion. 
Let us call this type of inference by universal propositions an “ A ” 
inference. It arises because descriptions of things and events may 
differ in their degree of specification. The same object may be 
correctly described as an animal, as a quadruped, as a dog, or as a 
terrier. Statutes are usually intended to have a wide application 
and accordingly use general terms, whereas witnesses tend to be 
more specific in their descriptions. Consequently, the question of 
whether one class of objects is included in another class is always 
arising.*° 

It frequently happens, however, that the court is unable to use 
a universal proposition in this way. First, the description of the 
witness may not be of the same aspect of the object as the statutory 
description. It may be possible to describe an object correctly as 
an obstacle, a gift, a wooden object or a tool-box. It is obviously 
impossible to say that all tool-boxes are obstacles or that all wooden 
objects are gifts. The court can only answer the description- 
question if it is given a set of more detailed statements about the 
object. 

Secondly, the court may only be able to say that ‘f Some Xs are 
Ys” and again resort must be made to detailed description. 
Similarly, if the court does not understand the description of the 
witness it has to demand more facts. If the question is whether 
something described as a “‘ topping unit ” is a “ still,” the court 
may well want to know in the first place what exactly a topping 
unit is.4° 

Thirdly, there are cases where it is not possible to give a 
significant name to the object described. No doubt any object can 
be described in some way if only as “‘ a thing ’’—“ the category of 
all categories ’? 4—but if such a description is less specific than the 
statutory description it is useless.‘ Again the court must have a 
detailed description. 

Fourthly, if the statement of a witness has been impugned in 
the way already described, the court will be presented with detailed 
statements. 

The process of detailed description, of giving statements to sup- 
port the description, is not necessarily confined to making statements 


88 R. v. Medical Appeal Tribunal, ea p. Burpité 2 Q.B. 584. 
39 Pa ‘The Intention of the L ature ın the Interpretation of Statutes ” 
as) 9 Current Legal Problems at p. 98; Hart, Concept of Law (1961), 


40 Bp Refinery (Kent), Lid. v. Walker [1957] 2 Q.B. 808. 

41 Johnson, Logio (1821), i, p. 98. 

42 For an example of this see Tate v. Swan Hunter, Lid. [1058] 1 All B.R. 150 
—an irregular arrangement of planks on a gantry which was said to form a 
floor. 
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about the physical characteristics of the object. If the 
question is whether a plank was a “‘ gangway,” or a “‘ means of 
access,” it is necessary to know not only about the nature of the 
plank itself but also how it was placed in relation to its surround- 
ings.“ If the question is whether a building is a ‘‘ church ” it is 
not enough to say that it has a spire; it may be necessary to relate 
what people have done in it in the past. 

How does the court decide the description-question when it is 
presented with such a set of detailed statements? 

The first method is to say that the X is not a Y because the 
statements about the X do not contain a statement showing X 
to possess one of the necessary characteristics of a Y. Thus it is a 
necessary feature of “‘ the welding or cutting of metals by means 
of an electrical . . . process ” that the process should involve a high 
temperature; the cutting of steel sheets by electrically powered 
shears—a ‘* cold ” process—is therefore not covered.“* A carriage 
cannot be said to be plying for hire unless it is being exhibited to 
the public.‘® A space surrounded by roof on three sides is not an 
“ opening in a roof ’? because an opening must be surrounded on 
all sides.*¢ 

Let us call that type of inference “‘ B.” Where it can be used, 
of course, it can yield only a negative answer and if it cannot be 
used resort must be had to other methods. The court may then 
simply decide that all the statements necessary for the constitution 
of a Y are present. Thus where a divorced mother has remarried, 
her child is the ‘* stepchild ’ of the second husband even although 
the father is still alive.t7 Most inferences of this kind are made 
after a “ B ” inference manqué. Thus, a likeness made by extra- 
sensory perception of a deceased person who was never seen by the 
artist is nonetheless a “ portrait ” because the artist’s materials are 
entirely subjective.*® A defect can be patent although it has not 
been observed— it is not dependent on the eye of the observer; 
it can blush unseen.” 4 A foot-passenger is ‘‘ on the carriageway ” 
if the wheels of a go-chair which she is pushing are on the carriage- 
way even although her feet are still on the pavement.” 

This type of inference—which can be called ‘‘ C ’’—resembles 
‘“‘ A? in that a universal proposition is involved in it although if 
the essential characteristics are numerous the proposition may be 
rather cumbersome. Indeed, “ A ” is merely a special case of 
«c C” in which there is only one essential characteristic—the name. 


43 Hosking v. De Havilland Airoraft Co., Ltd. Tl 1 All E.R. 540. 
44 Rees v. Bernard Hastie & Co., t. alepa] 1Q 

45 Cogley v. Sherwood [1969] 2 Q.B. 

6 Thillipe v. Robertson Thain, Ltd. 71062] 1 W.L.R. 227; [1962] 1 All B.R 


47 C.I.R. v. Russell (1956) 86 T.O. 88. 

48 Leah v. Two Worlds Publishing Co., Ltd. [1951] 1 Ch. 893. 
49 Sanderson v. N.C.B. [981] 2 Q.B. 244 at p. 25 

50 McKerrell v. Robertson 1956 J.C. 50. 
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Often the court is unable to say that a necessary characteristic 
is absent or that sufficient characteristics are present. It may then 
say that it is a question of degree or impression, that the answer 
depends on the amount present of some characteristic'or character- 
istics or on the weighing of some statements pointing one way 
against statements pointing in the other direction. Whether a 
school is a “‘ public school ”? is a question of degree—* all the 
features of the school must be considered and there is no individual 
feature the presence or absence of which taken by itself can be said 
in law to be conclusive of its character as public or private. If the 
features which are indicative of the school being a public institution 
predominate then it may fairly be said to be a public school.” ™ 
Whether a person is ** ordinarily resident ” in the United Kingdom 
is a question of degree requiring consideration of the person’s “* past 
and present habits of life, the regularity and length of his visits 
here, his ties with this country, and his freedom from attachments 
abroad.” ° Whether a contribution to a society is “f voluntary ” is 
a matter of degree—“‘ advantages obtained being weighed against 
the value of the subscription paid and, possibly, the responsibilities 
undertaken.” °° It is a question of degree whether a space is 
sufficiently surrounded by walls, buildings and fences to justify 
the description of an ‘‘ inclosed yard ’’ or whether the buildings 
or walls cover so small a part of the perimeter that the space is 
more reasonably regarded as an open yard.® 

This type of inference is called a “‘ D ” inference. 

It might be thought that these four types of inference exhaust 
the possibilities but unfortunately there is a tract of recent decisions 
which causes some difficulty. In some cases the court itself looks at 
the object under consideration or a photograph thereof and deter- 
mines whether the statutory description of “ floor ” or ** staircase °’ 
or whatever it is can be applied.’ No reasons are given; it is an 
“ intuitive or instinctive decision.” °° This, however, is not a° 
method of answering a description-question because it proceeds, not 
from language to language, but from observation to language; the 
object is regarded as a whole and there is no consideration of, or 
selection from, a large number of detailed statements about the 


51 Per Lord Macmillan, Girls’ Public Day School Trust v. Hreaut [1981] A.C. 12 
at p. 

52 Levene v. C.I.R. [1928] A.C. 217 at p. 222. 

68 Per Lord Radcliffe, Institution of Mechanical Engineers v. Cane [1961] A.C. 
696 at p. 721. 

54 Goodhew v. Morton [1962] 1 W.L.R. 210; [1962] 2 All E.R. 771. 

55 Tate v. Swan Hunter, Ltd. [1958] 1 All E.R. 160 ("floor"); Rogers v. 
News of the World, unreported (C.A.) November 19, 1958, referred to in 
Esmpton (‘' staircase ''); Kimpton v. Steel Co. of Wales Ltd. [1960] 1 W.L.R. 
627 (‘' staircase '’). 

56 Per Sellers L.J., Cherry v. International Alloys, Ltd. [1961] 1 Q.B. 186 at 
P. 144. e 
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object. This is another type of question and it is treated by British 
judges as a question of fact.’ 

Confusion arises, however, because in all the cases cited the 
judges applied a dictum of Somervell L.J. in Bath v. B.T.C.%8 
There the plaintiff, in what must be the most heroic argument in 
the books, contended that, as a dry-dock was a factory, the 
dry-dock itself was an opening in the floor of a factory which, by 
section 25 (8) of the Factories Act, 1987, should have been 
securely fenced. This submission was rejected. Somervell L.J., 
after remarking that ‘“ The general nature of a dry-dock is 
familiar,” said: “‘ Where words are, as the words of section 25 (8) 
are, perfectly familiar, all one can do is to say whether or not one 
regards them as apt to cover or describe the circumstances in 
question in any particular case. I cannot myself regard this dry- 
dock into which the deceased fell as an opening in a floor.” This is 
obviously the use of an ‘* A ” inference to answer a description- 
question and is quite different from the method used to solve the 
problem in Tate, Kimpton and Rogers.” į 

A complication must now be faced. Description-questions are 
not always solved by immediate inferences. The first step may 
be to give a definition of the statutory term or to propound a 
“€ test ° or “* principle ” for its application.® Examples of these 
are seen in the “ principle of added peril ”?” under the Workmen’s 
Compensation Acts and in the various ‘* tests ’? for the application 
of ‘* dangerous ”? where it occurs in section 14 of the Factories Act, 
1987.° There is no difficulty if the primary findings meet the terms 
of the definition, e.g., if Y is defined as something with charac- 
teristics P, Q and R and there are primary findings ‘‘ X is P,” 
“X is Q” and “X is R.” But otherwise there must be an 
inference from the primary findings to the terms of the definition 
and this may be an “ A,” “ B,” “°C” or“ D” inference. For 
example, a test for the existence of a “‘ separate let ” is that no 
‘living room ” should be shared with the landlord. ‘A” 
inferences were used to determine that a kitchen was, and a bath- 
room was not, a “living room ”; but it was later held that it 
could be a question of degree as in the cases where the only shared 


57 Shell Mee and B.P., Ltd. v. Holyoak [1968] 1 W.L.R. 881; [1958] 1 All 
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60 Lord Reid, Griffiths ` v. J.P. Harrison, Ltd. ta. [1982] 2 W.L.R. 909 at p. 916; 
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use of a kitchen was to draw water or to boil the wash once a week 
or where a shared bedroom was used consecutively and not con- 
currently.*? Sometimes the judge may merely draw an inference 
from the primary findings and contrast it.with his definition. Where 
the question was whether areas of a field in which old turf was culti- 
vated and subsequently removed for sale were ‘* nursery grounds,”’ 
it was said: ‘It is old turf being put into good condition by 
fertilising and weeding, but it is in no sense a rearing or tending of 
young plants for the purpose of transplanting.” ° 

It must be emphasised that an inference of one of the kinds 
described is only the formal method used by the court to answer 
the description-question. As Professor Hart has pointed out, the 
question is not normally ‘a purely linguistic one.** The judge does 
consider whether it is desirable that the statutory rule should apply 
in the circumstances and he does take non-linguistic factors into 
account.® Once the decision is made he casts the result into the 
form of an inference. 

So far, this article has had as its aim the clarification of issues 
rather than the dogmatic assertion of what is fact and what is law 
and the prudent course would be to stop here. Nevertheless, an 
incautious attempt will now be made to attach labels of “ fact ” 
and “law ” to the various questions and inferences which have 
been distinguished. This is, of course, an arbitrary process. 

Truth-questions present little difficulty. They are what we think 
of when we speak of questions of fact. They are concerned with 
‘‘ phenomena in the universe which do not depend upon organised 
political society—upon legislatures, executives and courts—for 
their existence.” They ask whether “a phenomenon has 
happened or is or will be happening independent of or anterior to 
any assertion as to its legal effect.” ° They are questions of “ the 
existence, reality, truth of something; of the rei veritas.” ° 

Similarly, probability-questions also depend upon the realities of, 
the world and can be answered without reference to the legal 
system. They seem to be questions of fact. 

Description-questions are more difficult because it is necessary 
to classify the inferences used to answer them. 

It is suggested that “ A,” “ B” and “ C ” inferences can be 


62 Goodrich v. Paisner 57] A.O. 65; for another ezatoplo see Walsh v. Lord 

Advocate, 1966 8.C.(H.L.) 126; [1956] 1 W.L.R. 1002; see also Montrose, 
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63 Per Lord Goddard C.J., Butser Turf & Timber Co., Ltd. v. Petersfield Rating 
Authority [1950] 1 All E.R. 288 at p. 290. 

e Proceedings of the Aristotelian Bociety (1965) Supp. Vol. XXIX, 239 at p. 260; 
Concept of Law (1961), p. 125. 

65 e.g., Lord Reid in Richard Thomas d Baldwins, Lid. v. Cummings [195 
A.C. 821 at p. 334 and see also Cherry v. International Alloys, Ltd. [1961 
1 Q.B. 186; ın these cases the eae answer was clear. 
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classified as inferences of law because, first, they depend upon 
meaning and upon the other factors already mentioned, and, 
secondly, they involve a proposition of general application.© 

The making of a “ D’”’ inference gives rise to a question of 
degree and numerous judges have said that if a question is a ques- 
tion of degree it is therefore a question of fact.7°? Such questions 
do not seem to be questions of fact in the same sense as truth and 
probability questions are questions of fact and this widely held 
judicial conviction gives rise to the most difficult part of the 
problem of fact and law. 

The nature of the inference has been widely discussed. Austin 
framed the question as ‘ not what the law is, or what the fact is, 
but whether the given law is applicable to the given fact ’’ and said 
that it was neither law nor fact.71 Thayer ™ described it thus: 
“c There comes up for consideration, then, this matter of reasoning: 
a thing which intervenes, e.g., in questions of negligence and the 
like, between the primary facts, what may be called the raw 
material of the case, and the secondary or ultimate facts ’’; he 
argued that this process of applying a rule of law to the facts was 
a question of fact. 

Holmes, -on the other hand, thought that even though a question 
of degree is put to a jury it still is a matter of law because it is the 
application of a standard; the mere fact that it cannot be used 
again does not make it fact rather than law.” 

Stern’s description is ‘‘ the formulation of a particularised 
judgment as to the application of law to fact, or a particularised 
conclusion.” ™ He shows the difficulty about the nature of the 
inference. It does not concern only what took place in the physical 
world and is therefore not a matter of fact; it is not the formula- 
tion of a general rule and is therefore not a matter of law. If it is 
described as determining the application of the statute, it sounds 
legal; if it is described as determining the ultimate issue of fact, it 
“sounds factual. 

Jaffe describes the process as ‘f an intuitive leap 
with Holmes that it is a law-making process.’® 

It is interesting to find that the problem has come to the 
attention of some modern philosophers. Wisdom "° calls the process 


?? and agrees 
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“ naming ” and demonstrates that because it is “a matter of 
weighing the cumulative effect of one group of severally inconclusive 
items against the cumulative effect of another group of severally 
inconclusive items ” it might be described in terms of conflicting 
“ probabilities.” This gives rise to the idea that the question is 
one of fact. This, however, is wrong, he argues; although the 
process is not deductive the discussion is still a priori and is distinct 
from “‘ inductions in which from many signs we guess at what is to 
come.”’ 

It appears that, as some of these writers suggest, the inference 
is not one of fact or of law but is sui generis.” It may be 
appropriate to call it a question of mixed fact and law although 
that term possibly has other meanings.” ‘The inference is not 
wholly fact because (a) it does not depend on the realities of the 
world, (b) it contains an element of evaluation (c) it does to some 
extent depend on meaning, on ‘ the application of a sense of 
language in the context of the Act.” ° It is not wholly law 
because it does not depend on a rule of general application which 
can form a precedent.®° The legal system is prepared to accept the 
risk that if the same facts have to be adjudicated upon at a later 
date the decision may not be the same.® Moreover, it is a 
distinctive feature of such questions that judges are prepared to 
accept that they can be correctly decided “‘ either way.” 5 ‘‘ The 
words are plain and it is only their application that is haphazard 
and beyond all forecast.” 83 

On the other hand, it can be argued that the difference 
between a ‘* C ” inference and a ‘‘ D ” inference is itself only a 
question of degree." There comes a point at which the relevant 
primary findings become too numerous to be incorporated into a 
crisp proposition and the inference then changes from “ C?” to 
“D.” Its essential nature is not altered, however, and if the 
same material facts were to occur again, the same inference would, 
in principle, be used to give the same result. It therefore is a 
necessary inference in the same sense as the inferences of law are 


17 " But to my mind it ıs in reality neither a question of law nor a question of 
fact. It cannot be solved either by the a app ication of Tegal principles or by 
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necessary inferences whereas inferences of fact are probable 
inferences. 

Questions and inferences have been classified. What about 
statements? It would seem that the perceptions of witnesses, the 
primary findings, can appropriately be described as statements of 
fact. Similarly, many of the secondary findings such as statements 
about the existence of buildings seem to be of fact because they 
are concerned with describing phenomena. Admittedly, inferences 
of law may be used in the making of a secondary finding and 
propositions of law can be extracted in the process, but the finding 
itself nevertheless seems to be a fact. Similarly, statements about 
what will happen in the future ® and hypothetical propositions 
(e.g., if a man had been given a safety belt he would not have worn 
it ®*) seem to be facts obtained by a process of probable inference. 

Lord Denning in the passage cited” indicated that some 
inferences from primary facts were conclusions of law. It is now 
necessary to consider whether any secondary findings could be 
called statements or conclusions of law. The obvious candidates 
among secondary findings are findings which contain “‘ terms of 
art ’’—legal concepts such as “f contract,’’ ‘“‘ wife,” ‘* will,” 
“ charity,” ‘“ shares.” These terms cannot be applied without a 
consideration of rules of law.® It may be said that it has already 
been argued that the application of any word may require legal 
knowledge. The answer is that a layman who knew nothing of law 
could sometimes apply ordinary words correctly. It would only be 
in the odd case that his ignorance would cause him to misapply 
words such as ‘‘ plying for hire ” or ‘' electrical process.” But he 
would not be able to apply terms of art at all. For their meaning 
they depend upon organised political society and their application 
needs ‘‘ determination by a trained lawyer.” Landis said of 
» questions of law, ‘‘ in the last analysis, they seem to me to be those 
questions that lawyers are equipped to decide.” 8° 
° It is not necessary to discuss how such conclusions of law are 
reached. The process starts, as before, from a set of statements 
which we can now call facts. Legal concepts, however, are 
defeasible and this causes difficulty in defining them. That is 
perhaps why the trained lawyer is needed. 

It seems logical to say that the making of these statements of 
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law gives rise to questions of law. There are, of course, other 
sorts of questions of law which arise from the terms of the statute 
alone before any set of facts is presented for adjudication. Such 
questions may have to be answered before the particular proposi- 
tion and its legal consequence can be formulated.*! 

The results of this discussion can be summarised by relating 
them to the theory of appellate jurisdiction adopted by British 
courts. Three types of question have been distinguished, viz.: 


(I) Truth-questions—these have been classified as questions of 
fact. They fall peculiarly within the province of the judge 
of first instance and it is only in exceptional circumstances 
that his findings on such questions can be reversed, even 
where appeal is competent on both fact and law.* 


(L) Probability-questions—these also have been put in the fact 
category. They can be decided by an appellate tribunal if 
appeal is open on fact.*® If the scope of review is restricted 
to questions of law, a finding on such a question can be 
disturbed only if it is impossible to make the inference from 
the primary findings.** 

(I) Description-questions—if these relate to the application of 
a “ term of art ” they are questions of law. If they arise 
from the application of “ ordinary English words,” the 
court of first instance will use one of four types of inference 
to answer them. If appeal is competent on fact and law the 
appeal court can disturb the findings *° but if appeal is 
restricted to questions of law the position is rather com- 
plicated : 

(1) If the lower court has used an “A,” “B?” or “C” 
inference and the appeal court considers either (a) that 
a different ‘* A,” “ B” or “ C ” inference should have 
been used to give the opposite conclusion,” or (b) that 
a “ D ” inference should have been used,” the appeal 
court will disturb the finding. The ground of inter- 
ference is that the lower court has made an error of 
law in that it used an erroneous “ A,” “B?” or “ C ”’ 
inference. 


(2) If both courts consider a “‘ D ” inference appropriate 
the question is called a question of fact and the appeal 
court will not disturb the lower court’s finding even 
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although it would itself have come to a different 
conclusion.** This, however, does not hold if the lower 
court has, in coming to its decision, (a) applied an 
erroneous “‘ test ’? or “ principle *? which might have 
affected its conclusion,®® or (b) taken irrelevant matter 
into consideration,? or (c) failed to take relevant matter 
into consideration. The finding may then be disturbed 
on the ground that the lower court has misdirected 
itself in law. 


(8) If the lower court has used a “D” inference or 


has not disclosed its reasoning at all and the appeal 
court considers that an * A,” “ B ” or ‘C ” inference 
should have been used to give the opposite conclusion, 
the finding will be reversed.? The ground of interference 
is that the lower court must have misdirected itself in 
law, or that the evidence is inconsistent with and 
contradictory of the determination, or that the only true 
and reasonable conclusion contradicts the determina- 
tion. In the case of a failure to use a “ B ” inference 
it may be said that there is no evidence to support the 
determination.® ae 
W. A. Wison.* 
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CRUELTY WITHOUT CULPABILITY OR 
DIVORCE WITHOUT FAULT 


On June 21, 1968, the Lords Spiritual and Temporal rejected * an 
amendment to the Matrimonial Causes and Reconciliation Bill which 
would have permitted a divorce after seven years’ separation.? On 
June 27 the House of Lords, sitting as the ultimate appellate 
tribunal, delivered itself, on one and the same day, of two decisions 
which, as this article hopes to show, have so greatly expanded the 
concept of matrimonial cruelty that the basis of our divorce law 
has been tilted away from the traditional doctrine of the matri- 
monial offence and moved nearer to the principle of breakdown of 
marriage or ‘“‘ divorce without fault.” 

The two cases of Gollins ® and Williams * must rank together 
as the most important judicial survey of the concept of cruelty since 
1897 when the same tribunal laid down that injury to health was 
the essential hallmark of cruelty as a matrimonial offence. The 
composition of the court was the same in both cases (Lord Reid, 
Lord Evershed, Lord Morris, Lord Hodson and Lord Pearce) and 
in both cases Lord Morris and Lord Hodson gave strong dissenting 
judgments. All of their lordships delivered separate judgments,® 
their reasoning in the one case usually being closely related to their 
reasoning in the other. Indeed, the two cases must be read together 
as a pair, and although they fill sixty-three pages of the All England 
Law Reports, their length is relieved by the sharp clash of judicial 
opinion which they reveal. Moreover, not only is there the exhaus- 
tive and authoritative review of the previous case-law which one 
would expect from the House of Lords, but one finds also (which 
may surprise some) a realistic appraisal of the practical social 
considerations involved in their conclusions. 

Gollins, a case originating in a separation order made by the 
Ludlow magistrates, decided that an intention to injure one spouse 
is not an essential ingredient of cruelty. Williams, which was a 
wife’s petition for divorce, decided that insanity was not necessarily 


1 By 52 votes to 81, 

2 Subject to various safeguards. The rump of the Bill has now been enacted 
as the Matrimonial Causes Act, 1968, and came into effect on July 81. For 
useful commentaries on the Act, see p. 675 below (Miss O. M. Stone) and the 
two articles by Mr. Samuels in (1968) 107 8.J. 628 and 689. 

3 Gollins v. Gollins [1963] 8 W.L.R. 176; [1968] 2 All E.R. 966. 

t Williams v. Willtams [1963] 8 W.L.R. 215; [1968] 2 All E.R. 994. 

5 In Russell v. Russell [1807] A.C. 805. 

0 Busy divorce practitioners may well lament that our highest tribunal does not 
restrict itself to an agreed majority (and dissenting) judgment. In the United 
Btates the current fashion within the Supreme Court for the separate opinion, 
whether in concurrence or dissent, has aroused severe criticism (see, 6-9-5 
Kauper, Frontiers of Constitutronal Lrberty (1956), p. 16). P 
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a defence to a charge of cruelty. Both decisions were reached by a 
majority of three law lords to two; Williams reversed majority 
decision of the Court of Appeal. The dissentients, Lord Morris 
and Lord Hodson, like Willmer and Davies L.JJ. in the court 
below, take the view that a certain state of mind is required before 
cruelty can be made out and, as a logical corollary, that a person 
who did not know what he was doing cannot be guilty of cruelty. 
The majority (Lord Reid, Lord Evershed and Lord Pearce), having 
adopted the view in Gollins that an intention to injure is not a 
necessary element of cruelty, proceeded in Williams to the con- 
clusion that insanity did not of itself constitute a defence to a suit 
for divorce on the ground of cruelty. 

It is proposed to state the facts and to summarise, as shortly 
as their importance permits, the several judgments in each case in 
turn, and afterwards to examine the effect of the two decisions, 
first upon the concept of matrimonial cruelty, and secondly, upon 
the related ground of constructive desertion. 


GoLLINS: THE Case oF THE Lay-Asout HUSBAND 


In Gollins the husband, who was variously described as bone idle 
and a lay-about who did nothing except hang up his hat in the 
hall,” was content to let his wife run the home in Church Stretton as 
a guest-house in order to meet the financial burdens of the house- 
hold, including staving off the husband’s creditors. Although he 
was incorrigibly lazy, the evidence did not show any wish on his 
part to harm his wife nor was there any actual physical violence 
towards her. : 

In 1960 the wife warned him that she could not stand the strain 
of his debts any longer and that if he did not get work and clear 
himself of debt she would take proceedings; she also asked him to 
stay away from the guest-house. This warning was contained in a 
letter written to the husband whilst he was temporarily away from 
° home. As her warning had no effect, she obtained from the Ludlow 
magistrates a maintenance order for him to pay her £8 a week, 
together with £1 a week for each of their two children, the ground 
for the order being his wilful neglect to maintain herself and them. 
Cruelty was not alleged on this occasion nor was any non-cohabita- 
tion clause inserted in the order, but the husband began to occupy a 
separate bedroom and had little contact with his wife. The main- 
tenance order was made in January 1961, but the husband never 
paid more than a fraction of the amounts ordered. In the October 
of that year the wife applied to the magistrates for a variation of 
the original order by the insertion of a non-cohabitation clause on 
the ground of his persistent cruelty. No doubt she was advised 
that without proof of cruelty or the like such a clause was not 


t Harman L.J.'s telling phrase (at [1962] 8 All E.R. 908, letter I). 
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normally inserted. In asking for the clause her whole object was 
to get the husband out of the house. She relied on her doctor’s 
evidence that she was suffering from a moderately severe anxiety 
state, which he attributed to her financial and marital difficulties. 

r The magistrates found persistent cruelty proved ® and inserted 
the desired clause. The husband had meanwhile taken out a cross- 
summons to revoke the order on the ground that the wife was in 
desertion or, alternatively, that he was no longer guilty of wilful 
neglect to maintain because he was not and never had been in a 
position to pay the amount ordered. On this cross-summons the 
justices deleted the maintenance for the children and reduced the 
wife’s maintenance to £1 a week; they also remitted the accrued 
arrears under the original order. Not content with this but smart- 
ing under the finding of cruelty, the husband appealed to the 
Divisional Court. The court found in his favour,!° but on the wife’s 
appeal to the Court of Appeal, Willmer and Davies L.JJ. (Harman 
L.J. dissenting) restored the justices’ order. 

In the view of the Divisional Court (Sir Jocelyn Simon P. and 
Cairns J.) the final question which the court should ask itself is 
‘* whether the conduct in issue plainly satisfied the meaning of the 
word ‘ cruelty ’ in its ordinary acceptation,” and by this test the 
husband’s conduct, however reprehensible, could not properly be 
stigmatised by the word “‘ cruelty.” With this straightforward 
approach Harman L.J. agreed in his dissenting judgment in the 
Court of Appeal: to him this seemed to be the beginning and the 
end of the matter. Davies L.J., however, found ‘* dangerous ” 
the test of asking whether the conduct amounted to cruelty in the 
ordinary sense of the word °? and expressed entire agreement with 
Willmer L.J. who, in a carefully reasoned judgment, emphasised 
that the question of cruelty resolved itself into one of fact. 
Hence the answer could not be found by looking at law reports 
and seeing how other cases in other circumstances had been decided, 
because the question (to quote Mr. Justice Pearce) was ‘* whether 
this conduct by this man to this woman or vice-versa is cruelty.” 1 
Hence too, as was pointed out by the House of Lords in Jamieson," 


8 Bee Jolliffe v. Jolliffe (1963) 107 8.J. 78; Vaughan v. Vaughan [1968] 2 All 
E.R. 742 (noted (1963) 26 M.L.R. 681, supra). These cases cast doubt upon 
certam observations of Willmer and Davies L.JJ. ın Gollins in the Court of 

ppeal. 

ə In their reasons the justices nowhere expressly mention cruelty, but a finding 
of persistent cruelty is clearly implied from their tenor; see, to this effect, 
Lord Hodson at [1968] 2 All E.R. 983, letter ©. 

10 [1062] 2 All B.R. 866. 

1 1982) 8 All E.R. 897. 

12 Likewise Lord Herschell in Russell [1897] A.O. 895: '‘it is begofid controversy 
that it is not every act of cruelty ın the ordinary and popular sense of the 
word which amounted to saeottia, entitling the party aggrieved to a divorce." 


Hence, of course, the constant use of a qua epithet by judges and legal 
writers: ¢.g., ‘‘ legal ae ‘matrimonial cruelty,’’ etc. 
18 Lauder v. Lauder [1049] 1 E.R. 76 at p- 90. > ‘ 


14 [1952] A.O. 525. 


628 THE MODERN LAW REVIEW Vor. 26 


the undesirability of creating, by judicial pronouncement, certain 
categories of acts or conduct having the nature or quality of cruelty, 
or of attempting a comprehensive definition of cruelty. Never- 
theless, he believed that there did exist principles of law to serve 
as a guide in answering this question of fact. These “‘ propositions 
of law ’? he summarised under four heads: (1) there was the basic 
requirement laid down by the House of Lords in Russell 15 that the 
conduct must cause danger to health; (2) the conduct of the 
offending spouse must be in some sense aimed at or directed against 
the complaining spouse, this requirement being laid down by the 
Court of Appeal in Kaslefsky,’° which decision, ‘f so far as I am 
aware, has never been overruled and is therefore binding on us ’’; 
(8) in the absence of elements (1) and (2) the charge of cruelty 
must as a matter of law be dismissed; (4) given that requirements 
(1) and (2) were satisfied, it was a question of fact and degree 
whether or not the conduct complained of amounted to cruelty. In 
approaching this last question, Willmer L.J. thought the relevant 
considerations to be: first, that a spouse should not lightly be 
held guilty of the serious charge of cruelty, but rather to constitute 
cruelty the conduct must be of a grave and weighty character or at 
least it must not come within what Asquith L.J. described as ‘‘ the 
ordinary wear and tear of married life” 17; and, secondly, one 
must always consider the personalities of the two spouses and 
especially the susceptibilities of the innocent spouse. 


Intention Not ESSENTIAL IN CRUELTY 


Pausing here, it will be seen that his lordship stipulates the 
conjunction of three elements to constitute cruelty: injury to 
health, a certain mental element on the part of the offending 
spouse, and conduct which is grave and weighty. 

All five members of the House of Lords endorsed the general 
comments of Willmer L.J. about cruelty being a question of fact 
and degree and the undesirability of attempting a comprehensive 
definition. But the majority held, and this is now the law immutable 
save by statute, that the second element, a certain mental state 
on the part of the offender, is not an essential ingredient, although 
a desire to hurt may be a relevant factor in assessing whether the 
conduct is sufficiently grave and weighty to amount to cruelty. Or, 
to put it another way, the attitude of mind of the offender goes to 
the gravity and weight of his conduct but no particular attitude is 
essential. As Lord Reid said: “‘ Often the conduct must take its 
colour from the state of mind which lay behind it.” 18 The new 
view is put succinctly by him at the end of his judgment: ‘ If the 


15 A.C. 895. 

se flor) P. B 

17 Buchler v. Buchler [1947] P. 25 at p. 45. 
18 [71963] 2 All E.R. 966 at p. 969, letter I. 
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conduct complained of and its consequences are so bad that the 
petitioner must have a remedy, then it does not matter what was 
the state of the respondent’s mind.” 1? Such a case, he felt, was 
Williams. He goes on: “ In other cases, the state of his mind is 
material and may be crucial.” Into this second category he groups, 
on the one hand, cases of a deliberate intention to cause suffering, 
such as Jamieson,®?° and on the other, a case like Gollins where the 
respondent knew that he was injuring his wife’s health, although he 
had no desire nor intent to injure her. He points out that the 
present is not one of those complicated and difficult cases where the 
petitioner is partly at fault (such as King 7") or where from illness 
or temperament the petitioner is unduly demanding or unusually 
sensitive or where the respondent suffers from some mental 
abnormality (such as Williams). Rather, 


“ I am dealing with a spouse normal in mind and health who 
has been reduced to ill-health by inexcusable conduct of the 
other spouse persisted in although he knew the damage which 
he was doing.” 2? 


As these facts had been clearly proved and went well beyond the 
ordinary wear and tear of married life, persistent cruelty was 
established so as to permit the wife to live apart pursuant to the 
justices’ order. 

Earlier in his judgment Lord Reid had abjured the attempt to 
define cruelty comprehensively *: 


“ Much must depend on the knowledge and intention of the 
respondent, on the nature of his (or her) character, and on 
the character and physical or mental weaknesses of the 
spouses, and probably no general statement is equally 
applicable in all cases except the requirement that the party 
seeking relief must show actual or probable injury to life, limb 
or health.” 


Nevertheless, he recognised that the matter could not be left simply 
at large for the trial judge, as this would lead to a multitude of 
appeals. But his lordship would reduce tests, rules and presump- 
tions to a minimum. ‘‘ In matrimonial cases we are not concerned 
with the reasonable man, as we are in cases of negligence. We are 
dealing with this man and this woman and the fewer a priori 
assumptions we make about them the better.” 35 


19 Ibid. at p. 974, letter B. 

20 (1052 O. 525. 

21 [1058] A.C. 124; ın this case the hosband’s health was affected by his wife's 
nagging and accusations, but his petition alleging cruelty failed because his 
own adulterous conduct had provoked her behaviour. 

22 [1968] 2 All E.R. 966 at p. 974, lotter D. 

23 Ibid. at p. 969, letter C. 

24 As the Divisional Court was prepared to do, with ite reliance on the ‘' ordinary 
acceptation '' of the word cruelty. 

25 [1968] 2 All E.R. 966 at p. 970, letter B. 
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His lordship proceeded to examine the test of conduct “ aimed 
at ’? the petitioner as propounded by Denning L.J. in Kaslefsky, 
the case by which Willmer and Davies L.JJ. had felt themselves 
bound. He thought the phrase ‘‘ more picturesque than of easy 
practical application.” If the “‘ aimed at ’’ test had been limited 
to cases of an actual deliberate intention to injure no difficulty 
would have arisen through it. But cruelty had been extended to 
situations where no actual intention was proved; instead, an 
intention to injure had been assumed by resort to the presumption 
that a man intends the natural and probable consequences of his 
acts. His lordship illustrates from his own national game that 
such a presumed intention is really no intention at all 7°: 

“c Tf I say that I intend to reach the green, people will believe 
me although we all know that the odds are ten to one against 
my succeeding; and no one but a lawyer would say that I must 
be presumed to have intended to put my ball in the bunker, 
because that was the natural and probable result of my 
shot.” 27 


His lordship considered that such an irrebuttable presumption, 
laying down, as it must, an objective standard of behaviour, had no 
place in a matrimonial offence where one is dealing with this man 
and this woman. On the other hand, if the presumption is 
rebuttable, then the onus of proof is transferred, so that the 
respondent must prove that he did not intend the natural and 
probable consequences that in fact resulted from his conduct. 

Perhaps a more cogent objection to such presumptions 7° is to be 
found in the judgment of Lord Pearce where he points out that not 
infrequently acts which any reasonable person would regard as 
cruel, or which any reasonable person would have known to be 
injuring the health of the victim, are done by a respondent ‘* who 
is so bigoted, or obtuse, or insensitive, or self-centred that he or she 
did not realise that these acts were cruel or injurious or intend that 
they should be.” 2° Now, to avoid giving a free hand to, say, 
bigots to be as cruel as seems reasonable to their bigotry, “f a court 
may, as a piece of prima facie reasoning, presume that a person 
intends the probable consequences of his acts. But if that presump- 
tion is rebuttable and the court insists on proof of intention, then 
in many cases of cruelty it cannot honestly give relief against the 
bigot, the obtuse, the insensitive, the self-centred.” *° To avoid 


26 Ibid. at p. 972, letter E. 

27 As Dr. Goodhart has well shown in his magistral article ‘‘ Cruelty, Desertion 
and Insanity in Matrimonial Law ’’ ((1968) 79 L.Q.R. 98), the presumed or 
‘constructive intention ° is really not a true intention at all but would be 
more accurately described as foresight. Thus, if Lord Reid’s imaginary 
golf-ball injured a child whom he knew to be playing in the bunker, he might 
well be liable in negligence. 

38 Labbe ‘‘ disingenuous ’’ by Lord Pearce [1963] 2 All E.R. 966 at p. 900, 
letter D. 

29 [1968] 2 All E.R. 966 at p. 990, letter C. 

30 Ibid. letter D. 
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this absurdity, the tendency has been, as both Lord Reid and 
Lord Pearce observe, for the courts to pay lip service to its 
insistence on intention but to regard the presumption in question 
as irrebuttable, or, in other words, to adopt an objective test of 
intention. By way of example Lord Reid points to the judgment 
of Willmer L.J. in the present case. 

Not being bound by the authority of Kaslefsky Lord Reid was 
of opinion that the time had come to reject intention as a necessary 
element in cruelty. In cases like Gollins, ‘“ If he knew, or the 
evidence shows that he must have known, the effect of his conduct, 
- « « why does intention matter? ” *4 He finds support for this 
proposition in Lang, where the husband deliberately ill-treated his 
wife, knowing that this was likely to cause her to leave him but 
desiring, or hoping, that she would not leave. Lord Reid’s analysis 
of the Privy Council’s agreed single judgment (a type of judgment 
which he acknowledges to be ‘“‘ not infrequently obscure ” **) 
deserves citation: 


“ He (the husband) did not act with the intention of driving 
her out, but he acted with the knowledge that that was what 
would probably happen. ‘There are references to what a 
reasonable man would have known; but it is said that this man 
must have known, which I take to mean that it was proper to 
hold on the evidence that he did know. So in the result his 
desire to keep his wife or lack of intention to drive her out was 
irrelevant. The Act è? said nothing about intention: it used 
the word ‘ wilfully.’ So the decision was that if without just 
cause or excuse you persist in doing things which you know 
your wife will probably not tolerate, and which no ordinary 
woman would tolerate, and then she leaves, you have wilfully 
deserted her, whatever your desire or intention may have 
been. That seems to be in line with what I am now submitting 
to your lordships is the law in cases of cruelty.’’ 4 


Professor Goodhart, writing after Gollins and Williams had 
been decided by the Court of Appeal,** suggested that, in the 
absence of an actual intention to be cruel, cruelty should be tested 
by the same objective standard as negligence in the law of tort, 
namely, the “‘ probable foresight of the reasonable man ” in relation 
to the consequences of the act in question, the only subjective 
requirement being that the act itself must have been done inten- 
tionally.** Dr. Biggs, in his scholarly but ill-timed monograph on 
the concept of matrimonial cruelty,’ likewise concluded that in 


31 [1963] 2 All E.R. 966 at p. 971, letters F, G. 

82 Is this a reference to D.P.P. v. Smith [1961] A.C. 290? 

88 This refers to the Marriage Act, 1928 (No. 8726), of the State of Victoria, 
s. 75 (a), whereby wilful desertion (but not cruelty) is made a ground for 
divorce: hence, the reliance in Lang on the former, and not the latter, ground. 

34 [1968] 2 All H.R. 066 at p. 978, letter I et seq. 

35 ‘‘ Cruelty, Desertion and Tnsanity i in Matrimonial Law ” (1968) 79 L.Q.R. 98. 

86 Ibid. at p. 126. 

37 John M. Biggs, The Concept of Matrimonial Cruelty (1962 and so pre-Gdlling). 
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order to establish cruelty it must be shown that the respondent 
foresaw the consequences of his conduct and where such foresight 
could not be proved it might be presumed by resort to the presump- 
tion that a person intends the natural and probable consequences of 
his acts.” Moreover, he argued (very persuasively) that his con- 
clusion was supported by authority, especially the case of Lang.*® 
For him, however, the presumption is irrebuttable only in the sense 
that it is invoked in the last resort where there is no adequate 
evidence to prove either the existence or the absence of foresight in 
the respondent.*° 

Significantly, both Willmer and Davies L.JJ. in the Court of 
Appeal spoke in terms of foresight,** and the former had even more 
explicitly adopted this test in Windeait.** Lord Reid, however, 
categorically rejects such a test: 


“ Irrebuttable presumptions have had a useful place in the law 
of tort in facilitating the change from a subjective to an objec- 
tive standard. In matrimonial affairs we are not dealing with 
objective standards, and it is not a matrimonial offence to fall 
below the standard of the reasonable man (or the reasonable 
woman). We are dealing with this man and this woman.” + 


For his lordship then it is not the foresight of the reasonable man, 
but the intention or at least the knowledge of the actual respondent 
that has to be considered, and this only in those cases where the 
state of his mind is in any way material. For “if the conduct 
complained of and its consequences are so bad that the petitioner 
must have a remedy, then it does not matter what was the state 
of the respondent’s mind.” *4 

Lord Evershed agreed with Lord Reid’s opinion and considered 
that this husband’s conduct could be described by the words of Sir 
William Scott in Evans *° as being “‘ such as to show an absolute 
impossibility that the duties of the married life can be dis- 
charged.” 4 As Dr. Biggs has pointed out, the minority of the 


88 See especially Chap. V, ‘' Foreseen Consequences '’ and his conclusion at p. 98. 

89 [1955] A.C. 402. A similar conclusion to that of Dr. Biggs about the effect of 
this case was reached by Sir Carleton Allen in his valuable article 
“ Matrimonial Cruelty ’’ (1957) 78 L.Q.R. 317 and 612. 

40 Biggs, op. cst. at p. 96. 

41 Thus, ın Gollins [1962] 8 All H.R. 897, Wilmer L.J. said: ‘‘ But such an 

intention (to injure) may in a proper case be inferred where, for instance, 

the conduct complained of 18 persisted in (a) after warning that it is having 

an adverse effect on the other spouse, or (b) in circumstances in whitch any 

reasonable person would appreciate that ıt was likely to snyure the other 

spouse °’ (at p. 901, letter Hi: 1talics supplied). 

[1962] 1 All B.R. 776, at p. 786, letter O. That his lordship is adopting in 

these cases an objective test of foremght is plain; see too his decision at first 

instance in Usmar v. Usmar [1049] P. 1, where he found the wife in that 

case cruel although ‘‘ bhasfully unconscious of the disastrous extent to which 

her conduct was undermining the marriage.” 

43 [1868] 2 All H.R. 966 at p. 972, letter E et seq. 44 Ibid. at p. 974, letter B. 

45 (1790) 1 Hag.Con. 85; Sir William Scott later became Lord Stowell. 

46 But, as Sir Carleton Allen has well shown (op. cst., p. 824), Lord Stowell's 
jufgment in Evans, read as a whole, implies that marrage only becomes 
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House of Lords in Russell favoured this very test of impossibility as 
the criterion of cruelty in preference to that of injury to health, the 
test which the majority of their lordships adopted. It is interesting 
that Lord Evershed should apparently accumulate both criteria: he 
emphasises at the outset of his judgment that the essential require- 
ment of injury to health has been expressly proved in the present 
case. Perhaps he introduces the test of ‘‘ impossibility ’’ to compen- 
sate for the discarding of the element of intention. In his view the 
test of ‘“ aimed at ” emerged from the premise that cruelty involved 
@ quality of malignity in the respondent, and in rejecting both 
premise and test he declares roundly: 
“ the presence of intention to injure on the part of the spouse 
charged or (which is, as I think, the same thing) proof that the 
conduct of the party charged was ‘ aimed at ° the other spouse 
is not an essential requisite for cruelty.” 4 


Lorp Prarce’s Test OF UNENDURABLE CONDUCT 


Lord Pearce was also in favour of dismissing the appeal. He 
begins his long judgment by pointing out that two safeguards have 
been established against cruelty being founded on mere trivialities 
and incompatibility. There is the need for the conduct to be grave 
and weighty, as laid down from the days of Lord Stowell, and 
Russell stipulated that there must also be danger to health. Inten- 
tion to injure has been rejected as a necessary ingredient of cruelty 
in cases such as Kelly, Hadden, Squire and Jamieson,* although 
it may be a deciding factor in some doubtful cases. His lordship 
traced the germ of the doctrine of “‘ aimed at ” from Horton *° in 
1940 to its full expression in Kaslefsky °° which adopted and elabora- 
ted Denning L.J.’s earlier dictum in Westall.°1 His lordship had 
some sympathy with the court’s desire in Kaslefsky ‘‘ to supply 
some mesh that would separate the grain from the chaff.” Unfortu- 
nately, the doctrine had created confusion and difficulty. In hig 
view the test was not a happy one from a practical standpoint and 
it could only be made to work if it was ‘‘ patched by presumptions.” 
Under the “ aimed at ” doctrine the court is at once faced with 
the difficulty that much cruelty is purely selfish and is not aimed 
at the victim nor prompted by any intention or desire to injure: 

“ A court may, as a piece of prima facie reasoning, presume 

that a person intends the probable consequences of his acts. 


impossible where the wife is in physical danger. It was the dissenting 
minority in Russell who tried to erect impossibility into a test independent 
of injury to health. This, in the view of the majority (and of Sir Carleton 
Allen), would, be to face the courts with an insoluble problem. 

4r [ere 2 All H.R. 966 at p. 976, letter E. 

48 Kelly v. Kelly (1870) L.R. 2 P. & D. 69; Hadden v. Hadden, The Times, 
December 5, 1919; Squire v. Squire [1948] 2 All E.R. 51; Jamseson v. 
Jamieson [1952] A.C. bos. 

49 Horton v. Horton [1940] 8 All B.R. 880. 

50 Kaslefsky v. Kaslefsky [1950] 2 All E.R. 398; [1951] P. 88. Š 

51 Westall v. Westall (1949) 65 T.L.R. 887. 
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But if that presumption is rebuttable and the court insists on 

proof of intention, then in many cases of cruelty it cannot 

honestly give relief against the bigot, the obtuse, the insensitive, 

the self-centred.”? "2 
He goes on to say that to treat the presumption as irrebuttable in 
order to avoid the absurdities indicated by him is to arrive back at 
the same objective test as Dr. Lushington had applied over a 
hundred years ago ** when he claimed that he must consider “ the 
conduct itself and its probable consequences ” rather than motives 
or intentions. 

Having thus rejected intention, whether actual or presumed, as 

an essential ingredient of cruelty, Lord Pearce propounds his own 
criteria as follows: 


“ It is impossible to give a comprehensive definition of cruelty, 
but when reprehensible conduct or departure from the normal 
standards of conjugal kindness causes injury to health or an 
apprehension of it, it is, I think, cruelty if a reasonable person, 
after taking due account of the temperament and all the other 
particular circumstances, would consider that the conduct 
complained of is such that this spouse should not be called on 
to endure it.” 4 

He indicated that a similar test was propounded for constructive 

desertion by the Court of Appeal in Hall,” save that in constructive 

desertion there need be no injury to health. 


Tue Dissenting OPINIONS 


In their dissenting judgments both Lord Morris and Lord Hodson 
agree with Willmer and Davies L.JJ. in the court below that, in 
addition to grave and weighty conduct and injury to health, cruelty 
requires, as a third ingredient, an intention to injure, or at least 
persistence in conduct with knowledge of its effect. Lord Morris 
would allow the intention or knowledge to be presumed where any 
teasonable man must have known the consequence of his conduct; 
and he anticipates Lord Pearce’s criticisms of ‘ disingenous 
presumptions ° by observing that “the process of drawing an 
inference does not involve imputing an intention that did not in 
fact exist, but involves deducing from proper material that an 
intention did exist.” "° Lord Hodson does not advert to this 
point but remarks * that the converse of the decision in Russell, 
namely, that once injury to health could be attributed to matri- 
monial discord then cruelty was proved, has never been advanced 


53 [1968] 3 All E.R. 966 at p. 990, letter D. 

53 Dysart v. Dysart (1844) 1 Rob.Eccl. 106 at p. 118. 

54 [1968] 2 All E.R. 966 at p. 992, letter A et seq. 

55 [1962] 8 All E.R. 518. This case will be returned to later. 

se At p. 978, letter F. So too Sir Oarleton Allen: ‘‘ while inferences of intention 
from actual consequences may be faulty, they are less faulty than attempts 
to pee, ss in a crystal, the workings of human minds "' (loc. cit. at p. 524). 

57 1868] 2 All E.R. 966 at p. 984, letter F. 
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in English law until the present case. And both the learned law 
lords felt that on the ultimate question of fact, the conduct of the 
husband could not properly be stigmatised by the word “ cruelty ”’ 
in its ordinary acceptation, agreeing in this respect with the con- 
clusion of Sir Jocelyn Simon P. and Cairns J. in the Divisional 
Court and Harman L.J. in the Court of Appeal. Although findings 
of justices should not be disturbed where there is evidence to 
support them, they agreed that the finding in the present case was 
wholly wrong and ought not to be allowed to stand. 


Wiis: Tre Case or THE Insane HUSBAND 


The same five members of the House of Lords proceeded directly to 
give judgment in Williams. Again Lord Morris and Lord Hodson 
formed a dissenting minority. 

The case began as a petition for divorce before Mr. Commissioner 
Gallop, Q.C., on assize.§ The wife’s petition alleged cruelty on 
the part of her husband. There was a history of insanity in his 
family, and after ten years of uneventful married life he began to 
hear voices and spent some time in hospital. Eventually he was 
certified insane, but in 1958 he was regraded as a voluntary patient 
and in March 1950 discharged himself from hospital and returned 
home. His medical condition however was unchanged, and the 
voices were now telling him that his wife was behaving as a 
prostitute and that there were men in the loft of the house. He 
persistently accused her of adultery and sometimes climbed up into 
the loft to find the men. Not surprisingly, during the nine months 
he was at home in this state his wife’s health was damaged. 

The learned Commissioner had no difficulty in holding that she 
had made out her case of cruelty, unless the second limb of the 
M’Naghten Rules applied. He found as a fact that the respondent 
knew what he was doing in making the accusations but that he did 
not know that they were wrong in any sense of the word. Reluc- 
tantly he found himself bound by authority to hold that the second 
limb applied, so that the wife’s petition was dismissed. 

The Court of Appeal (Willmer and Davies L.JJ., Donovan L.J. 
dissenting) held that they were bound by that court’s previous 
decision in Palmer °° to hold that the M’Naghten Rules applied and 
in particular to hold that the second limb of these Rules applied as 
well as the first. 

In the House of Lords Lord Reid swept aside the argument that 
the language of the 1987 Act had altered the law of cruelty by its 
use of the expression “‘ treated ” with cruelty.°° Accordingly, he 


88 Unreported; but the facts of the case and the judgment are fully recited by 
Wilmer L.J. m the Court of Appeal: [1962] 3 All E.R. 441. 

59 posa] 8 All E.R. 494. 

60 See now Matrimonial Causes Act, 1950, s. 1 (1) (c): ‘‘on the ground that the 
respondent... has... treated the petitioner with as f. Matrimonial 
Proceedings (Magistrates' Courts) Act, 1960, s. 1 (1) (o): “‘that the defen- 

dant . . . has been guilty of persistent cruelty to the complaiment.”’ » 
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turned back to the old law to see the effect of insanity upon 
allegations of cruelty. In 1884 Lord Penzance stated that an 
insane man was likely enough to be dangerous to his wife’s personal 
safety, but that the remedy lay “‘ in the restraint of the husband, 
not the release of the wife.” °t The same conclusion was reached 
in the Scottish case of Steuart in 1870.6 But modern methods of 
treatment for mental illness, with compulsory detention only as a 
last resort, mean that adequate protection may not be available 
to a spouse under the mental health legislation. In Hanbury (1892) 
the jury found, as directed by Sir C. Butt, that the husband was 
capable of understanding “‘ the nature and consequences ” of his 
acts, and the wife obtained her decree on the ground of adultery 
coupled with cruelty. On appeal ®t Lord Esher took this finding 
to mean that the husband knew what he was doing and that he was 
doing wrong, but he reserved his opinion on the question whether 
the petitioner would be entitled to divorce if the respondent did not 
know the nature of what he was doing or that he was doing wrong. 

Under the Matrimonial Causes Act, 1987, the first relevant case 
was Astle,” in which Henn Collins J. decided that, as the respon- 
dent did not know the nature and quality of his acts, those acts 
could not amount to cruelty, his reason for adopting the M’Naghten 
Rules being that they were the test applied in all other courts. 
Astle was criticised obiter in Squtre,®* in the course of rejecting the 
need for cruelty to be malignant or intentional. The next year the 
question came again before the Court of Appeal in White, but in 
that case the respondent’s type of insanity did not come within 
the M’Naghten Rules and was therefore disregarded, the Court of 
Appeal taking the view that the mere fact of insanity was no 
defence to a charge of cruelty. Denning L.J. further observed that 
the M’Naghten Rules did not apply to the law of divorce, insanity 
being no defence in divorce proceedings. This view was adopted 
by Pearce J. in Lissack ° where he held that on the earlier autho- 
fities insanity was no defence to a charge of cruelty. 

Finally the matter came back before the Court of Appeal in 
Swan and Palmer.® In the former case Lissack was disapproved, 
all members of the court holding that insanity was a defence if the 
first limb of the M’Naghten Rules was satisfied; Somervell L.J. 
went further in thinking that the second limb by itself would not 
constitute a defence, that is, if the respondent knew the nature 
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and quality of his acts but did not know that they were wrong. The 
facts of Palmer much resembled those in Williams, the husband 
being insane with the delusion that his wife was unfaithful and 
assaulting her on several occasions. It was held that he knew what 
he was doing and knew it was wrong, both limbs of the Rules being 
applied; in the result the wife succeeded in establishing cruelty. 

Lord Reid also referred briefly to the Scottish authorities, which, 
after some judicial veering, settled in Breen upon the view that 
insanity is a defence.” Although the M’Naghten Rules are no part 
of the law of Scotland, the Scottish cases are valuable on the 
general question of insanity as a defence in cases of matrimonial 
cruelty. 


Toe CHorce BEFORE THE HoUsE 


Lord Reid concluded his review of the authorities with a summary - 
of the four solutions, “‘ none wholly satisfactory,” between which 
the House must then choose. These were: 


(1) that the M’Naghten Rules must be applied (the solution 
of the majority in the Court of Appeal); 

(2) that only the first limb of the Rules should be applied (the 
solution of the dissentient in the Court of Appeal, 
Donovan L.J.); 

(8) that insanity was no defence; 

(4) that insanity was a defence if it had given rise to the cruel 
acts. 

His lordship found three main difficulties in adopting solution (1). 
First, in criminal cases a jury may interpret the rules liberally to 
give the accused the benefit of the doubt and so mitigate their 
inherent defects; but in a divorce case ‘f it would be impossible to 
give the benefit of the doubt to an insane aggressor against the 
injured spouse.” ™ Secondly, there was the difficulty of attributing 
a meaning to “‘ wrong ” appropriate to a divorce case: the meaning 
adopted for criminal cases, ‘“ contrary to law,” obviously could not® 
apply.” Thirdly, the M’Naghten Rules would introduce into 
divorce law their capricious distinction between different types of 
insanity. 

The half-way house of solution (2) was not favoured by his 
lordship, although it would supply a straightforward enough test. 
It was subject to the objection that “ it discriminates between 
people who on evidence are proved to be equally irresponsible by 
reason of disease of the mind.” Of the two clear-cut alternatives 


10 Breen v. Breen, 1961 8.0. 158. 
11 [1968] 2 All E.R. 994 ap 1002, letter G. 
72 Bee sae v Sofaer [1960] 8 All E.R. 468, where Collingwood J. suggested 


13 o a All E.R. 994 at p. 1008, letter C. His lordship had earlier observed 
that there were types of insanity outside the M'Naghten Rules which no less 
deprived the insane man of responsibility. e 
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that remained he recognised that there were two schools of thought, 
even among judges, between those who believed that there could 
not be cruelty without some kind of mens rea and those who 
thought that there could. In his view ‘‘ the law cannot just take 
cruelty in its ordinary or popular meaning because that is too 
vague: we must decide what, if any, mental state is a necessary 
ingredient.’ At this point he referred briefly to his opinion in 
Gollins and observed that the law had long abandoned the original 
and stricter requisite of malignity or intention to hurt and accepted 
a second and lesser degree of mens rea or ‘* blameworthiness,’’ such 
as knowledge that one is injuring the health of one’s spouse and 
persistence in that injurious conduct. Gollins was itself such a case. 
A third possibility was that it sufficed if the acts were intentional, 
even if not blameworthy because there was neither malignity nor 
foresight of the consequences; but this solution, which would permit 
the first limb of the M’Naghten Rules to provide a defence, Lord 
Reid had already rejected. Reverting then to the second kind of 
mens rea, he proceeds to show that this test of “‘ blameworthiness ”’ 
is unsatisfactory. 


INSANITY NO DEFENCE TO CRUELTY 


In this key passage of his argument he observes that there are many 
spouses who are not insane but are either sick in mind or body or 
so stupid, selfish or spoilt that they plainly do not appreciate or 
foresee the harm which they are doing to the other spouse, and 
‘* perhaps they are now so self-centred that nothing would ever get 
the truth into their heads.’ ** Lord Reid supposes that no one 
would now maintain that cruelty cannot be proved against such a 
person, “‘ if his acts are sufficiently grave and really imperil the 
other spouse.” And it is difficult in some of these cases to attri- 
bute ‘‘ more than a speck or scintilla of blame ” to the respondent 
in the sense that he, not the reasonable man, ought to have realised 

*the consequences of what he was doing and could have done 
otherwise if he had tried. He goes on: 


“ If we are to make culpability an essential element in cruelty, 
we can really only bring in these people by deeming them to 
have qualities and abilities which the evidence shows that they 
do not possess. Surely it is much more satisfactory to accept 
the fact that the test of culpability has broken down and not 
to treat entirely differently two people one of whom is just 
short of and the other just over the invisible line which 
separates abnormality from insanity.’’ 7° 


He concludes that a decree should be pronounced against such 
an abnormal person not because his conduct was aimed at his wife, 
nor because a reasonable man would have realised the position, nor 


74 At p. 1004, letter B et seq. 
15 Ibid. letter D. 
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because he must be deemed to have foreseen or intended the harm 
he did, but simply because the facts are such that, after making 
all allowances for his disabilities and for the temperaments of both 
parties,”° it must be held by the objective observer that the charac- 
ter and gravity of his acts are such as to amount to cruelty. And 
his lordship sees no good reason why what is right for an abnormal 
person should not apply to an insane person. Hence he would 
allow the appeal and grant the wife the decree sought. 

Both Lord Evershed and Lord Pearce agree with Lord Reid’s 
conclusion. Lord Evershed is firmly of the opinion that the second 
limb of the M’Naghten Rules has no application, which disposes 
of the present appeal. But in view of the even division of his 
brethren he feels obliged to express an opinion on the general 
question of insanity as a defence to cruelty. He would reject the 
M’Naghten Rules altogether as inapplicable to divorce cases: 
“ cruelty is not a crime.” 77 Furthermore he maintains, though 
“ with some hesitation,” that the test of cruelty is “* wholly objec- 
tive.” 78 This expression he explains by the example of a man who 
is seen beating his wife, his child or his dog: according to the objec- 
tive test “‘ the question would be, whether, according to the judg- 
ment of a reasonable man who saw the performance, the actor 
could fairly be said to be treating his wife, his child or his dog 
with cruelty ?’? It follows therefore that proof of insanity such 
that the spouse did not know the nature and quality of his act 
is ‘* not necessarily ”? an answer to cruelty. 

Lord Evershed reaches this conclusion with obvious reluctance. 
Thus, he says: 

“ Tf the decision in this matter rested with me alone I am 
disposed to think that I should take the view that, on the 
ordinary sense of language, a man could not and would not be 
said to be treating another with cruelty if he was shown, by 
reason of mental disease or infirmity, not to be at all aware 
of what he was doing—if, to take an extreme case, a man 
who was observed to be beating physically his wife with the 
utmost severity were proved to be quite unaware that he was 
doing other than beating his drawing-room rug.” 8° 
And, as we have seen, he introduces “‘ not necessarily ” as words of 
qualification when rejecting insanity as a defence. By this qualifica- 
tion he wishes to signify that the mental derangement of the 
person charged cannot be wholly disregarded—certainly where the 
victim of the cruelty is aware of the disorder. ‘*‘ But the test will 
still be objective—in all the circumstances of the case should it 


16 Thereby, of course, introducing a subjective element: cf. his lordship’s state- 
ment in Gollins at p. 970: ‘‘ We are dealing with this man and this woman.” 

17 At p. 1006, letter B. 

78 At p. 1000, letter O. 

Te At p. 1008, letter E. ‘ 

80 At p. 1009, letter A. 
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fairly be said that the spouse charged has treated the other with 
cruelty? ” 51 

Lord Evershed concludes that generally speaking the conduct 
of the party charged will not fail to be properly described as 
cruel merely because he is unaware of the nature and quality of 
his conduct, and he is led to this conclusion by Lord Reid’s argu- 
ment that, to hold otherwise, would be to draw an unfair and 
illogical distinction between one kind of insanity and another—to 
the serious detriment of the victim of the cruelty. 


Tar BALANCE or HARDSHIP 


Lord Pearce again adds his voice to that of the majority. He 
demonstrates that in tort and contract the common law affords no 
clear or uniform solution of the problem whether the defendant’s 
insanity affords him immunity. In the matter of divorce the 
common law is of no more help than the criminal law. Divorce is 
not punitive, rather “‘ the frailties of humanity produce various 
situations which demand practical relief and the divorce Acts owe 
their origin to a merciful appreciation of that demand.” 8 The 
Act of 1987, in first allowing divorce for cruelty, was enacted “ in 
order to alleviate the hardship to respondents and petitioners alike 
of being tied for life to a marriage that had broken down.” ® The 
omission of “ guilty ” in section 2 of the 1987 Act was deliberate: 
the new section was breaking away from the old idea of insistence 
on a matrimonial offence in that it was adding incurable insanity as 
a ground for divorce. 

His lordship reviews the previous authorities and shows how 
they culminate in the decision of the Court of Appeal in the present 
case where it was held for the first time that the second limb of 
the M’Naghten Rules applied. It was also the first reported case 
in the whole history of English matrimonial law in which a respon- 
dent had ever succeeded on a defence of insanity. In the result, 
“c the shackles of the M’Naghten Rules, which have caused so 
much difficulty in criminal cases, have been fastened on to divorce 
suits at a time when the criminal courts are emerging from their 
confinement.’? 84 

The practical considerations of allowing the defence are then 
considered by his lordship. He discusses the plight of a wife who 
seeks relief against an insane husband whether on the ground of 
the cruelty arising from his mental illness or on the ground of 
his acts of constructive desertion. If the husband is sufficiently 
insane he may be given immunity for both his cruelty and his acts 
of constructive desertion; but he may not be so continuously insane 
as to be detained permanently in which case, as the law now stands, 
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it is doubtful if she has any “f reasonable cause ” for not living 
with him, so that if she leaves the husband, she will probably be 
in desertion herself and without home or maintenance. The prin- 
ciple of “ separation by necessity ’? founded upon Lilley ® presents 
difficulties and depends upon her paying lip service at least to a 
willingness to return whenever it is safe to do so, whereas the truth 
may well be that after her ordeal she is not prepared to do so in 
any event. After five years she may possibly obtain her release 
on the ground of incurable insanity, but this is by no means 
certain. 

In Lord Pearce’s words ‘‘ the frequent hardship to the petitioner 
so greatly exceeds the more infrequent hardship to a respondent 
that the practical social considerations speak strongly against 
insanity as a defence to cruelty.” ®° He cites in aid the recom- 
mendation to like effect of the Morton Commission.*7 He would not 
impose on the words ‘* treated with cruelty ”? in the Act either 
the gloss ‘‘ intending to be cruel or knowing that it was cruel ’’ or 
even the gloss “‘ intending to do the act which was in fact cruel.” 
He sees no justification for applying either the second or the first 
limb of the M’Naghten Rules. He admits the attractive simplicity 
of applying the first limb. But to do so would create a dividing 
line which in practice would not be easy to apply, which would 
at times make the courts powerless to help when need was most 
needed, and which would cause more hardship than it alleviated. 
Moreover it is not the dividing line which has been drawn in 
criminal cases nor that drawn in cases of contract, but it is that 
which has, after much doubt, been drawn in cases of tort.®8 
“ Why ” he asks ‘if a decree on the ground of cruelty can be 
granted against a man who is driven by the impulses of a diseased 
brain, should there be a line, shared only by the law of tort, which 
puts those who do not know their acts into a different class from 
those who cannot avoid their acts? ” 8° In his view, the distinction 
is one of sentiment rather than logic and one that the House of 
Lords should not impose in the absence of any uniform legal prin- 
ciple that compels such a distinction; insanity should, like tempera- 
ment and other circumstances, be one of the factors that may be 
taken into account in deciding whether a wife is entitled to relief. 
Thus, where the conduct in question could not amount to cruelty 
in the absence of an actual intention to hurt, an insane spouse 
would not be held to be cruel. But where the conduct would be 
held to be cruelty regardless of motive or intention, insanity should 
not bar relief. 


85 Lilley v. Lilley [1959] 8 All E.R. 288 (discussed in (1960) 28 M.L.R. 1). 
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THe DISSENTING OPINIONS 


In his dissenting judgment Lord Morris thought that the mental 
health of the parties should be a relevant and integral part of the 
inquiry whether one spouse has treated the other with cruelty. 
Insanity was a fact which must be taken into account rather than 
a “defence ”: as was said by the House of Lords in King,” 
whether one spouse has treated the other with cruelty is a single 
question. For his lordship cruelty is a matrimonial “ offence ” 
and a “‘ grave accusation ” involving “‘ opprobrium.” It follows 
that there must at least be an intentional act before one can find 
cruelty. Here he quotes with approval the much-cited phrase of 
Shearman J. in Hadden: 


“ I do not question that he had no intention of being cruel, 

but his intentional acts amounted to cruelty.’ © 

Accordingly, he would prefer to follow the older English cases 
in not classing as cruelty conduct which preceded from ‘‘ madness, 
dementia, or positive disease of the mind *’ * an approach also 
adopted by modern Scottish authorities. For 


** the consideration of the mental state of the spouse whose 

conduct is complained of may be a deciding factor in reaching 

a conclusion that that spouse has not treated the other with 

cruelty.’ °° 

This conclusion leads his lordship to ask whether there is any 
test or formula by which to measure the extent of the relevancy of 
the mental state of the respondent. His answer is that it is unde- 
sirable to seek to use any set form of words or any formula by 
which to measure whether someone who is mentally afflicted has 
treated another with cruelty. The M’Naghten Rules may often be 
helpful as guides, for which purpose he could see no justification 
for picking on one of them to the exclusion of others. ‘“ But 
there is no magic in the mouthing of some phrase or formula.” 
Rather, cruelty should be regarded as an issue of fact uncomplicated 
as far as possible by questions of law and released from anchorage 
to any phrase or formula. On the facts of the present case he 
agreed with the finding of the trial judge; for, in his lordship’s 
judgment, 

** if certain conduct can properly and fairly be said to be the 

definite result of mental illness . . ., it would be contrary to 

the fitness of things to stigmatise it as cruelty.’ ° 


Lord Hodson, who also dissented, differs from Lord Morris in 
preferring the orthodox approach of discussing insanity as a 
** defence ” to a charge of cruelty. On his view of the authorities 
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the phrase cruelty or persistent cruelty in the modern statutes 
was meant to bear the same meaning as it had previously borne in 
the ecclesiastical courts, and nothing in the older cases suggested 
that a madman would have been regarded as cruel. In his opinion 
“ cruelty ” involves an implication of blameworthiness. If cruelty 
then is to be excused by insanity (as he believes it is), that is 
because intention is relevant and the effect of insanity is to negative 
intention. Lord Hodson agreed with Asquith L.J.” that, if 
insanity were immaterial, it would follow that the intention of 
the aggressor is irrelevant, for the act must be looked at from 
the point of view of the victim and one looks no further than that. 

As to what degree of insanity will furnish a defence, Lord Hodson 
thinks that the M’Naghten Rules have at least the merit of simpli- 
city. Like Lord Morris, however, he would not wish to be bound 
by any form of words. The first limb of the rules, as applied to 
cruelty, has received a wider measure of acceptance than the second 
and goes some way towards recognising the subjective element in 
cruelty. But in his lordship’s view it does not go far enough and 
the second limb “‘ or its equivalent ” is needed to cover the case 
of one who is conscious of what he is doing but through disease of 
the mind does not know that it is wrong. He agreed with Davies L.J. 
that the word ‘‘ wrong ’’ could not bear the meaning “ contrary 
to the law ” which it bore in a criminal context but that it meant 
simply ‘‘ wrong”? (presumably, morally wrong). He is fortified 
in his conclusion by the decision of the Court of Session in Breen 
where it was held (per Lord Patrick) that: 


“ In principle no blame can be attached to a man who at the 
time of the acts in question was by reason of alienation of 
mind disabled from coming to a rational decision in regard to 
the acts.” %¢ 
Nor did he think that the wife would be left wholly remediless if 
her petition were refused. If circumstances arose in which the 
husband were able to maintain his wife she could seek a mainten* 
ance order from him under the principle in Lilley *™ by showing 
that a de facto separation had been imposed on her by force of 
circumstances. 


Tue EXTENSION OF MATRIMONIAL CRUELTY 


In the light of the foregoing analysis of the judgments in Gollins and 
Williams, what is their effect upon the law of matrimonial cruelty? 

In the first place, the old norms of “ grave and weighty 
conduct ’? and ‘‘ injury to health ” have been retained. What has 
been jettisoned is the prescribing of any particular state of mind in 
the offending spouse. In future, the attitude of mind will go only 
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to the gravity and weight of the conduct complained of, and not 
stand on its own feet as a separate requisite of cruelty. But where 
there is actual intention to injure or foresight that conduct 
will have injurious consequences, such states of mind may in a 
proper case so colour a spouse’s behaviour as to remove it from 
the spectrum of the ordinary wear and tear of married life. Again, 
where proof of an actual intention or actual foresight is lacking 
the court may still resort to the presumption that a person intends 
(or at least foresees) the natural and probable consequences of his 
acts. But in future there will be less need to have recourse to 
presumptions about intent or foresight. Whether or not a certain 
mental state has been proved or presumed, the gravity and weight 
of the conduct is to be assessed objectively in the sense that the 
court will ask itself whether (as Lord Pearce put it) ‘‘ a reasonable 
person, after taking due account of the temperament and all the 
other particular circumstances, would consider that the conduct 
complained of is such that this spouse should not be called upon to 
endure,” or (in Lord Reid’s words) whether “‘ the conduct com- 
plained of and its consequences are so bad that the petitioner must 
have a remedy.” ° 

This emphasis on the court’s obligation to provide a remedy, or 
on ‘* justice demanding a remedy,” °? is the second feature to 
notice in the two cases. In Gollins the wife could have had her 
remedy, as Willmer L.J. showed, without abandoning the requisite 
of intent or foresight, but the majority of the House of Lords were 
compelled to go further in that case in anticipation of their finding 
a remedy for the wife in Williams: hence, the rejection of any state 
of mind as essential for cruelty in the first case, from which could 
follow logically in the second the rejection of an unsound mind as 
providing a defence. 

In regard to insanity the courts have thus achieved by a kind 
of consistorial equity the change in the law recommended by the 
Royal Commission. On the other hand, they have discarded the 
element of intention, which the Commission thought a valuable 
safeguard.? 

Cruelty has always had an in-built equity or judicial discretion 
by reason of the requirement that the conduct shall be grave and 
weighty, the weighing being in the hands of the court. Now, how- 
ever, a much wider area of discretion is being claimed: witness the 
reference to unendurable conduct that must afford the victim a 
remedy (per Lord Pearce) or to conduct showing an absolute impos- 
sibility that the duties of married life can be discharged (per Lord 
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Evershed). Such conduct is assessed objectively from the stand- 
point of the reasonable man or “ the objective observer,” but this is 
only an alias for the court. The danger of any system of equity 
is that it may not treat like cases alike, and in consistorial law 
this danger is multiplied by the large number of lay justices having 
jurisdiction in matrimonial matters. Appeals too are encouraged 
where judicial discretion replaces hard legal principle. 

A third feature in the cases under review is that they play down 
such subjective elements as intention, guilt, blameworthiness, culpa- 
bility, not only in cruelty but also (as we shall see) in constructive 
desertion. Judged from the standpoint of the objective observer, 
these matrimonial offences have become, in criminal terms, offences 
of absolute prohibition, for which a guilty mind is no longer indis- 
pensable. But if matrimonial offences (or some of them) are to be 
drained of their culpability, what happens to the doctrine of the 
matrimonial offence as the basis of our divorce lawP Once one 
allows that there can be cruelty without culpability, then one has 
divorce without fault. Lip service may still be paid to the doctrine 
of the matrimonial offence, but behind this legal fiction the courts 
are accepting the principle of the breakdown of the marriage as the 
basis for divorce. Much of the language of the majority in the 
House of Lords reflects this approach. Thus, the extensive argu- 
ments based upon a balance of hardship fit strangely into the 
context of the doctrine of the matrimonial offence but are more 
appropriate, say, to the ground of incurable insanity, confessedly a 
ground posited upon the principle of breakdown. And Lord Pearce 
stated the ratio legis behind the ground of cruelty to be that of 
alleviating the hardship to both spouses in being tied for life “‘ to a 
marriage that had broken down.” 

On this, perhaps the most fundamental, aspect of the cases, it 
is submitted that the House of Lords has now made cruelty (and 
constructive desertion) a ground to be grouped with incurable 
insanity under the principle of breakdown. Of the present grounds 
for divorce è? only adultery and its congeners (rape and unnatural 
practices), with actual desertion, remain unequivocally matrimonial 
offences in the sense of involving mens rea or culpability. Or at 
least this is so where one is dealing with the kind of blameless 
conduct or ‘“‘ constructive cruelty ° which was present (as the 
House decided) in Williams. If this submission be correct the 
latest decisions can only discredit still further the “* offence ” 
doctrine by emphasising its superficiality. For, on deeper analysis, 
adultery, cruelty and either form of desertion are all equally 
symptomatic of marriage breakdown. 


3 Cf. the numerous ‘causes of complaint ” which confer juriediction upon 
magistrates’ courts ae the Matrimonial Proceedings (Magistrates’ Courts) 
Act, 1960. Desertion and cruelty apart, these are mostly framed in terme of 
culpabihty (e.g., wilful neglect to maintain). 
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A fourth question which the cases provoke is where the limits 
are to be drawn to circumscribe this doctrine of constructive cruelty. 
In Williams the husband was mentally sick, but can one distinguish 
between categories of sickness? What of the husband, physically 
crippled or diseased, the nursing of whom gradually undermines 
his wife’s health? Can that wife now seek release on the ground 
of cruelty? And what of the husband whose criminal tendencies 
land him in prison for a long term while his wife has to make shift 
for herself and the children, again with injury to her health? Is 
this cruelty? Certainly her lot might be described as a ‘‘ cruel ” 
one; fate has dealt her a “ cruel ” blow in her marriage. Such 
metaphorical usage of the epithet was called in aid by Donovan L.J. 
to illustrate its ordinary connotation of ‘‘ merciless.” It is true 
that Lord Reid picks out such commonplaces of language to demon- 
strate that the law cannot take cruelty in its ordinary or popular 
meaning because that is too vague; but he proceeds to discard 
the requisite of intention or foresight that would have given 
precision to the concept of matrimonial cruelty and resorts instead 
to the equally vague formula of “‘ the character and gravity of his 
acts being such as to amount to cruelty.” With respect, it is hard 
to see how this differs substantially from the Divisional Court’s 
test of “ cruelty in the ordinary acceptation of the term,” and it is 
significant that Lord Evershed, who agreed with Lord Reid in 
both cases, states categorically that the question is whether the acts 
or conduct of the spouse charged were cruel according to ‘* the 
ordinary sense of the word.” By this test (or Lord Reid’s) it is 
not easy to see how the doctrine of unintentional cruelty can be 
restricted only to situations of sickness of mind. Already indeed 
the cases have been followed at first instance so as to allow a wife 
a divorce for cruelty where her husband insisted on being tickled.* 
Clearly there will be a period of uncertainty whilst the limits of the 
new concept of cruelty are worked out in the courts. For limits 
there will have to be." 

A fifth question then arises. At least, it may be said, this notion 
of constructive cruelty will be kept within bounds by the insistence 
on injury to health. But even this prerequisite is not as strict 
as might appear. In the first place, the terms ‘‘ health ” and 
“injury ’? have both been progressively expanded to take account 
of mental conditions of which the courts have been made aware by 
the modern sciences of psychiatry and psychology. In the second 
place, it will be recalled that the full expression in Russell spoke 
either of injury to health or of “‘ a reasonable apprehension ” of 


4 Lines V. Lines (1968) 107 S.J. 596. 

5 Using hindsight one may now see that if Parliament had added to the Divorce 
(Insanity and Desertion) Act, 1958, a clause to implement the Roya! Oom- 
mission's other recommendation concerning insanity (otz., that it should be 
no defence to cruelty) there would have been no need for judicial distortion 
of the concept in order to find a remedy in Williams; and Willmer L.J.'s 
prépositions would have provided a remedy in Gollins. 
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such injury. The case law on this alternative of prospective injury 
is surprisingly scanty,’ but further expansion of cruelty might well 
come by using medical evidence to establish that there is a reason- 
able apprehension that the petitioner’s health will suffer in the 
future unless the court gives the relief sought.” 

Quite often, one suspects, the injury to health does not material- 
ise because the sufferer of ill-treatment takes his or her own 
remedy of self-help by leaving the offending spouse. In other 
words, constructive desertion forestalls the injury to health: what 
would have been a divorce for cruelty if the petitioner had not 
left comes before the court, sooner or later è as a divorce on the 
ground of desertion in the constructive form. It remains to consider 
how far this ground has been affected by the new cases on cruelty. 


Tae ANIMUS IN CONSTRUCTIVE DESERTION 


Just as cruelty used to be thought to require a certain mental 
attitude on the part of the offending spouse, so the offence of 
constructive desertion was compounded of grave and weighty 
conduct accompanied by an “ intention to drive away.” The 
consequence however of the ill-treatment in the latter offence was 
not injury to health but the withdrawal of the ill-treated spouse 
from cohabitation. 

The development of the mental element in constructive desertion 
has hitherto followed a more or less parallel course to the animus 
in cruelty. Thus, in place of an actual intention to drive away or 
expel, the courts have accepted the alternative of knowledge or 
foresight on the part of the offender that his conduct will have 
this consequence. And as in cruelty they have sometimes been 
prepared to infer such an intention or knowledge by resort to 
presumptions and the standard of the reasonable man. Despite 
some oscillations, the judicial practice now seems settled along 
these lines, as may be exemplified by Lang in the Privy Council, 
W. (No. 2) in the Divisional Court,” and, most recently, Hall in 
the Court of Appeal.*? In this last case, a finding of constructive 


® Fromhold v. Fromhold [1062] 1 T.L.R. 1628 (0.A.), which is cited in this 
context in Rayden on Divorce (8th ed.) at p. 121, is hardly in point as there 

was æ previous history of violence (bruises, a black eye and a knife-wound). 

7 This might offer a way to evade the strict rules governing insanity as ground 

for divorce: in Williams, of course, there was such evasion, but imjury to 
health had already occurred. 

8 The constructive desertion must, of course, persist for three years to be 
und for divorce. 

1955] A.C. 402. 

10 [1961] 2 All B.R. 626, in which the Divisional Court (Lord Merriman P. and 
Baker J.) disapproved of Boyd [een] 4 All E.R. 181 and followed Cooper 
[1054] 8 All E.R. 415, Ivens (ibid. at p. 446) and Lang (supra) in allowmg 
an expulsive intent to be presumed where the offending spouse must have 
known the consequences of his conduct. Cooper and Ivens were both cases 
of cruelty, but in Waters [1956] 1 All H.R. 482 Lord Merriman had already 
observed, in following Lang, that the same considerations regarding animus 
should apply to both offences. 11 [1962] 3 All E.R. 618. 


o 
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desertion by the justices was upheld because the husband, who 
persistently came home drunk at a late hour, “‘ must have known ” 
(per Diplock L.J.) or “ should have known ” (per Ormerod L.J.) 
that his wife would in all probability not continue to endure his 
conduct if he persisted in it. 

Now that the House of Lords has held a particular mental 
attitude to be no longer essential in cruelty, will constructive 
desertion likewise shed its requirement of animus? The references 
to Hall in Gollins suggest that cruelty and constructive desertion 
will continue to march together. Thus, Lord Pearce, after defining 
cruelty in terms of conduct which a reasonable person would 
consider the ill-treated spouse “‘ should not be called upon to 
endure,” states that the judgments of the Court of Appeal in Hall 
propound a similar test for constructive desertion.” In fact, as we 
have seen, both Ormerod and Diplock L.JJ. emphasise that the 
husband must have foreseen the result of his conduct; only 
Danckwerts L.J. omits any reference to the husband’s animus and 
states baldly: “‘ the question is whether this man’s conduct to this 
wife has been of such a nature that she could not reasonably be 
expected to endure it further... .’?*> It seems likely, however, 
that Lord Pearce’s view of Hall’s case will be adopted. In this 
event the courts will have brought about in effect the change in 
the law recommended by the Morton Commission. The Commission, 
it may be recalled,“ wished to have a statutory definition of deser- 
tion embracing both actual and constructive forms and so worded 
that conduct of a grave and weighty nature which is such that a 
spouse could not reasonably be eæpected to continue with the 
conjugal life should raise an irrebuttable presumption that the 
offending spouse intended to bring the married life to an end. The 
extension of the Gollins principle to constructive desertion would do 
away with the need to presume any such bogus intention: construc- 
tive desertion would be sufficiently defined by the passage in 
ifalics. 

Whatever the merits of the concept of cruelty without culpa- 
bility, there can be no doubt that it is an advantage for cruelty and 
constructive desertion not to be subject to different rules in regard 
to animus. Until Gollins and Williams they had in common the 
need for either intention or foresight. Common legal principles for 
the two offences are desirable because in practice cruelty and 
constructive desertion frequently arise on the same facts: witness 
the cases of Lang and W. (No. 2). If a wife were not only injured 
in health but also driven from home by her husband’s unendurable 


12 [1968] 2 All H.R. 966 at p. 902, letter B. 

13 [1962] 8 All E.R. at p. 524, letter F. 

m para. 155. This recommendation was by a majority only of the Com- 
mission, five of the nineteen members not concurring. 

15 Bo too Bowron v. Bowron [1925] P. 187, where, as in W. (No. 8), the 
summons was for constructive desertion, rather than persistent cruelty, 
because the latter fell outside the six months’ limitation period. 
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conduct, it would be absurd to find cruelty proved, but to reject 
a complaint of constructive desertion for want of an expulsive 
intent. 

Again, if insanity is to be no defence to a charge of cruelty, it 
cannot logically provide a defence to acts of constructive desertion. 
For if the expulsive conduct consists of cruel acts it would again be 
absurd to say that the acts constituted cruelty, despite the 
respondent’s insanity, yet because of the insanity did not constitute 
constructive desertion. It is otherwise of course in actual desertion, 
as was shown in P. v. P. where a wife suffered from insane delusions 
that her husband was committing adultery and meant to murder 
her; when she eventually left him, his charge of desertion failed for 
want of an animus deserendi on her part.** Animus is needed here 
to distinguish actual desertion from involuntary separation. 


CONCLUSION 


Due to the “ metaphysical niceties’? of the English law of 
divorce,” conduct between spouses in the nature of ill-treatment ° 
appears to fall into six ascending legal categories or grades.” At 
the lowest point in the scale is the “ wear and tear of married life.” 
Conduct of the spouses falling into this category is disregarded by 
the law either on the principle of de minimis or by analogy to the 
doctrine of volenti non fit injuria in tort or of an implied term in 
contract: the spouses have made their bargain ‘“‘ for better, for 
worse ’”? and cannot therefore complain if they get more of the 
latter.*° At the other end of the scale comes cruelty, the two 
essentials of which now are grave and weighty conduct on the part 
of the offending spouse and resultant injury to, or danger to the 
health of, the other spouse: intention to injure or foresight that 
injury will result will go to the weight and gravity of the conduct 
complained of, but if that conduct and its consequences are so bad 
that the victim must have a remedy, then the state of mind, even 
the insanity of the offender, is immaterial. 


16 P, v. P., The Times, July 81, 1968. 

17 The phrase is that of Diplock L.J. (n Hall [1962] 3 All E.R at p. 525, 
letter E). 

18 Lord Merriman P. in Jameson [1952] A.C. at p. 540 speaks of cruelty as 
requiring conduct which can fairly be described as ‘‘ ill-treatment,”’ but does 
not further define the term, regarding it no doubt as self-explanatory. Variants 
are ‘* ill-usage "' (per Channell B. in Kelly v. Kelly (1870) L.R. 2 P. & D. at 
p. 61), ‘‘ill-conduct ’' (per Wilde J.O. in Power v. Power (1865) 4 Sw. & Tr. 
at p. 177). The modern emphasis on ill-treatment stems probably from the 
eos of the Matrimonial í auses Act, 1987 (see note 60 above). 

10 rt of Royal Commission on Marriage and Divorce (1956, Cmd. 9678), 

a where the first four categories in the text are distinguished. 

20 But see the comment of Danckwerts L.J. in Hall (at p. 524, letter F): “I 
would respectfully suggest that there is too much talk in matrimonial cases 
about a party accepting the other ‘for better or for worse’... the phrase 
ım jurisdictions in which divorce 1s not recognised might have some sense, 
but in this country, where the law provides for divorce, it seems to ma to be 
something of a cynical jest." 
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Close behind (or alongside °") cruelty comes constructive deser- 
tion. This likewise involves grave and weighty conduct but the 
consequence is not (necessarily) injury to health but the withdrawal 
of the innocent spouse from cohabitation. Again, it seems that in 
future the animus of the constructive deserter will go only to the 
weight and gravity of his conduct and that no particular state of 
mind will be essential in an extreme case. Hard to distinguish from 
conduct amounting to constructive desertion is that providing a 
just cause for the innocent spouse’s leaving as an answer to a 
charge of actual desertion 77: just cause also requires grave and 
weighty conduct such as to make married life impossible, but it has 
never, it seems, required any particular animus on the part of the 
offending spouse.** 

Somewhere below conduct providing just cause for leaving but 
above that which is no more than the wear and tear of married 
life comes “ conduct conducing ” to the adultery, desertion or 
insanity of the ill-treated spouse.* The remaining category of 
ill-treatment is that sufficient to revive condoned adultery or 
cruelty. It is hard to see where exactly this comes in the scale: 
such criteria as have been suggested would seem to equate 
“ conduct reviving’? with just cause for leaving in point of 
gravity.” 

In the face of these Byzantine refinements, which cry aloud for 
simplification, the House of Lords has at least gone far to equate 
the measures of ill-treatment required for cruelty and constructive 
desertion.*® But Willmer L.J., by his rationalisation in Gollins of 
the previous authorities, had already achieved this whilst preserving 
the safeguard of a mental element for both offences, the animus 


21 Conduct amounting to cruelty or constructive desertion differs not in gravity 
but in consequence. Indeed, until 1925, cruelty could not form the basis of 
an order under the Summary Junsdiction (Marned Women) Act, 1895, unless 

* it had caused the wife to leave the home and live apart from her husband. 

28 Or an answer likewise to a petition for restitution of conjugal righis: Russell 
v. Russell [1806] P. 816 (0.A.). 

33 Thus, Asquith D.J. ın Buchler v. Buchler [1047] P. 25: ‘‘To afford such 
justification the conduct of the guy staying on need not have amounted to 
a matrimonial offence.'’ Also Bucknill L.J. m Edwards v. Edwards [1950] 
E at p. 11: “ There can be sufficient cause for desertion which falls short 

cruelty.” 

24 M.C.A., 1960, s. 8 (2) (av) refers to ‘‘ such wilful neglect or misconduct as 
has conduced to the adultery or unsoundness of mind or desertion.” Bo far 
as concerns conduct conducing to desertion, Willmer J. ın Postlethwaite v. 
Postlethwaite [1957] 1 All H.R. 900 was of opimon that the misconduct must 
be more than the ordinary wear and tear of married lfe but not sufficiently 
bad to amount to a just cause for a separation: ‘' conduct which falls short 
of justifying the se tion but which may, in part, excuse ib." 

35 ¢.9., per Bucknill L.J. n Richardson v, Eichardson [1950] P. 16: ‘* conduct 
which makes married life together ımpossıble ''; cf. the description of just 
cause for leaving propounded by Barnard J. in Dyson v. Dyson [1953] 2 AN 
E.R. 1511: ‘conduct so grave and weighty as to make married life 
umpossible.’’ Oondoned adultery cannot be revived after July 81, 1968 (M.O.A. 
1963, s. 3). 

26 And for just cause for leaving. 
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either of intention or of what Dr. Goodhart has described as the 
foresight of the reasonable man. ‘The rejection of animus as an 
essential for either offence is consistent with the rejection of insanity 
as a defence to cruelty (and, semble, constructive desertion), but 
it opens the door to divorce without fault and the replacement of 
the ‘‘ offence ” doctrine by that of breakdown. The law has been 
thrown into confusion by seeking to engraft upon statutes framed 
in terms of matrimonial offences a judicial interpretation founded 
upon the principle of breakdown. The judgments of the majority 
in the House of Lords have thus made more compelling the statu- 
tory reform of the law of divorce, and one more radical than the 
modest proposal which failed on June 21, 1968, to commend itself 
to the second chamber.?’ 
L. Nevar Brown.* 


37 p. 625 above. , 
* M.A., LL.B., DE. BN DROIT; Semor Lecturer m Comparative Law, University 
of Birmingham. 


NAME WORSHIP AND STATUTORY 
INTERPRETATION IN THE 
LAW OF WILLS 


Re Neeld t is on any view an important decision of the Court of 
Appeal, overruling as it does two separate lines of authority on the 
validity of name and arms clauses and on the order of administra- 
tion of assets of the estates of deceased persons. 

The existence of name clauses or name and arms clauses casts 
a curious and revealing light on the English character and traditions. 
Essentially these clauses arise out of a gift of land which is made 
conditional on the beneficiary’s adoption of a surname or family name 
other than that he would normally bear, and perhaps also on adopt- 
ing the coat of arms of those who bear the chosen family name. So 
seen, the institution bears some resemblance, not only to the feudal 
doctrine that an infant heir was an adjunct to his lands, but even 
to the Roman law of adoption, the object of which was to per- 
petuate a clan or tribe. With a name and arms clause, the object is 
to attempt to ensure, by a conditional gift, that members of other 
families assume names which, in the natural course of events, would 
otherwise cease to be connected with particular land and armorial 
bearings. The underlying motive of perpetuating by a fiction the 
name of a particular family in a particular part of the country is a 
curious one in the circumstances of today, the more so in that most 
gifts conditional on the adoption of a name and arms clause are 
effected by will, so that the testator is providing for the perpetua- 
tion of a name in a world from which he himself will have departed. 
It seems to involve personification of the land itself, and an attempt 
tọ assuage its pretended allegiance to a particular family name. 

The general rule as to conditions subsequent, whether attached 
to a devise or a bequest, is that if the condition is impossible, or 
uncertain, or illegal, or contrary to public policy the condition fails 
and the gift takes effect free of the condition. There is thus no 
particular incentive for the courts to uphold conditions subsequent 
in order to avoid the failure of gifts. 

The two kinds of conditions subsequent which in recent years 
have come most frequently before the courts have been (a) con- 
ditions as to marriage with persons of a particular race or religion 
and (b) name and arms clauses. 

Since Clayton v. Ramsden * the courts have not been favourably 
disposed towards conditions providing for forfeiture on marriage 
with persons of, or not of, a particular race or religion. In that 


1 [1982] Ch. 648 (C.A.), Lord Evershed M.R., Upjohn and Diplock L.JJ. 
2 [1943] A.O. 820. 
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case the House of Lords held too uncertain a condition providing 
for forfeiture of a gift should the testator’s daughter marry anyone 
“ not of Jewish parentage and of the Jewish faith,” and Lord Atkin 
said: “ For my own part, I view with disfavour the power of 
testators to control from their grave the choice in marriage of their 
beneficiaries, and should not be dismayed if the power were to 
disappear, but at least the control by forfeitures imposed by con- 
ditions subsequent must be subject to the rule as to certainty 
prescribed by this House... .’? Similarly in Re Donn *; Re Moss ¢ 
and Re Krawitz’s Will Trusts 5 conditions providing for forfeiture 
on marriage with ‘‘ any one not of the Jewish faith or . . . whose 
parents were not of the Jewish faith at the time of the birth of the 
person so intermarrying ”; with ‘‘ any person not a member of the 
Jewish faith ”; and with “a person who does not practise the 
Jewish religion ’’ were all held void for uncertainty, so that the gift 
took effect irrespective of compliance with the condition. 

For some time it seemed that clauses providing for forfeiture of 
gifts on failure to adopt a particular name and arms would be 
similarly actively discouraged by the courts by the use of the potent 
weapon of uncertainty, fortified by other arms. As far back as 
1766 Lord Mansfield referred to such a clause as ‘‘ so silly a con- 
dition as this is’? and suggested that the court ‘* would perhaps 
incline against the rigour of the forfeiture.’?® In 1945 Vaisey J., 
confronted in Re Fry * with a condition that a beneficiary “ shall 
take and continue to bear my surname,” held it void on three 
grounds: (1) as contrary to the antecedent absolute gift, there 
being no gift over on the breach; (2) as infringing the rule against 
perpetuities and (8) as contrary to public policy in its application 
to a married woman beneficiary. In this connection Vaisey J. said,® 
“I am quite well aware that many women, both married and 
unmarried, make use of pen-names and theatre-names, and there is, 
so far as I know, nothing to compel a married woman to use her 
husband’s surname, so that the wife of Mr. Robinson may, speakifg 
generally, go by the name of Mrs. Smith if she chooses to do so. 
Nonetheless, the use of different surnames by a man and his wife 
cannot fail to be productive of many embarrassments and 
inconveniences not only to themselves, their children and relatives, 
but to their friends and acquaintances, and indeed to society 
generally.” Following this decision, the following name or name 
and arms clauses were held void: 

1. In Re Lewis’s Trusts ® a clause providing that a beneficiary 
should within one year of becoming entitled in possession ‘ assume 


944] 1 Ch. 8. 
a toa} 61 T.L.R. 1T: [1945] 1 All E.R. 207. 
s [1058] 1 W.L.R. 

Gulliver v. A. 4 Burr. 1930, 1941. 
7 poas) Ch. 848. 


9 [1951] YEN t 591; [1951] 2 T.L.R. 1082. 
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the surname of Stewart so that the name of Stewart shall be the 
last and principal surname,” and that if the person so entitled 
should “ at any time afterwards disuse such surname ” the gifts 
over were to take effect, was held by Vaisey J. to be contrary to 
public policy as affecting an unmarried woman and too uncertain 
in so far as the expressions “ last and principal surname ” and 
“< disuse ’? were concerned. 

2. In Re Bouverie ° Vaisey J. again held the word “ disuse ”* 
too uncertain for validity. 

8. In Re Wood’s Will Trusts ** Wynn-Parry J. held the formula 
“ discontinue to bear and use such surname ” too uncertain. 

4. In Re Kersey °? Danckwerts J. held too uncertain and cont- 
rary to public policy a clause that any beneficiary ‘‘ who does not 
then use and bear the surname and arms of Kersey shall within one 
year after becoming so entitled . . . and also every person .. . being 
the husband of a woman becoming so entitled shall within one 
year after his marriage or within one year after his wife becomes 
so entitled . . . use and bear the surname of Kersey and use the 
arms of Kersey,” and should forfeit the gift if he thereafter ‘* dis- 
continued ’’ to use and bear the name and arms. He added that he 
could not conceive anything more likely to cause differences 
between husband and wife than a clause containing a provision of 
this character, and that “It illustrated the fatuity of trying to 
impose obligations of this sort which were out of date and 
inconsistent with the spirit of the times.”’ 

5. In 1955, after Upjohn J. had upheld a name and arms clause, 
the Court of Appeal reversed his decision in Re Murray," again on 
grounds of uncertainty as to the precise event which would result 
in forfeiture of the gift, in particular the exact degree of use 
required by the obligation ‘‘ to assume the surname of Murray,” 
and also because of inconsistency between the provisions for 
assumption of the surname and for forfeiture of the gift on failure 
to do so. 

Such decisions were, as it turned out, too radical and precipi- 
tate in the context of the common law, which in a mere 196 years 
cannot be allowed to overtake the robust common sense of a 
Mansfield. In Re Neeld the wind of change met its first effective 
obstacle when Cross J. held at first instance that a name and 
arms clause on the established pattern was not too uncertain or 
contrary to public policy, and should be upheld. Following this, 
Wilberforce J. held in Re Howard’s Will Trusts 1 that a condition 
“ to use and bear ” the surname of Howard “ on all occasions ”’ 


10 [1952] Ch. 409. 
11 [1952] Ch. 406. 
13 [1962] W.N. 641. 
18 [1955] Ch. 69. 
14 [1960] Ch. 455. 
15 [1061] 1 Ch. 607. 
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and not to ‘“‘ discontinue ”’ its use was not too uncertain, although 
in its application to women married at the date of the operation 
of the clause or to their husbands he held the condition contrary 
to public policy. 

Finally (for the moment), in an appeal in Re Neeld* the wind 
of eighteenth-century radicalism was stilled. The Court of Appeal 
held two name and arms clauses on the established pattern not only 
sufficiently certain but also not contrary to public policy in their 
application to married women or their husbands, although Lord 
Evershed M.R. dissented from his brethren in finding too uncertain 
the particular clauses under appeal. 

Re Neeld illustrates also the many ways in which, by the 
devices of settlements and estates tail, English testators are still 
able to bar from the ownership of English land all save those 
descended from particular ancestors. In this case the testator T, 
by his will made in 1952, devised the freeholds of Effacre and 
Seeacre on trust for his grandson G for life, with remainder to his 
sons in tail male, with remainder to T’s daughter D for life, with 
remainder for her sons in tail male, with a final remainder on the 
trusts of T’s residuary estate. T then provided that any person 
except D who should become entitled to the income of Effacre or 
Seeacre ‘f and who shall not then use the surname of Inigo-Jones 
or if an infant shall become so entitled then within the space of one 
year next after he or she shall have attained the age of twenty-one 
years shall take upon himself and use on all occasions the surname 
of Inigo-Jones only and quarter the arms of Inigo-Jones with his 
or her own family arms and shall within the space of one year next 
after the period hereinbefore prescribed apply for and endeavour 
to obtain a proper licence from the Crown or take such other means 
as may be requisite to enable him or her to take use and bear the 
surname of Inigo-Jones only and arms of Inigo-Jones and in case 
any of the said persons ’? (with the exception of D) “ shall refuse 
or neglect or discontinue to take or use such surname and arms antl 
to take such means as may be requisite for the purpose of taking 
or using the same then after the expiration of the said space of one 
year the use and estate hereby limited to the person who shall so 
refuse or neglect or discontinue as aforesaid . . . shall absolutely 
cease and immediately thereupon the said’? (Effacre and or 
Seeacre) “‘ shall go over to the uses and in the manner to and in 
which the same would have gone if the person who shall so refuse 
or neglect or discontinue as aforesaid being tenant for life of ” 
(Effacre and or Seeacre) ‘* were then actually dead or being tenant 
or tenants in tail male were then dead without heirs inheritable 
under the same entail but I direct that this provision shall not 
apply if ?” (Effacre and or Seeacre) ‘‘ shall devolve on any person 
then entitled to my residual estate as herein before appearing.”’ 

The testator devised and bequeathed his net residuary estate 
upon trust for his brother B for life, with remainder to B’s son S, 
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with remainder to S’s son in tail male, with remainder to T’s 
brother H for life with diverse remainders over. He provided 
expressly that the name and arms clause contained in the will of 
N, from whom T had inherited Geeacre “ shall be applicable to 
this my will so far as my residuary estate is concerned and shall 
apply to any person taking the income of my net residuary estate.” 
The Neeld name and arms clause contained in N’s will differed 
slightly from the Inigo-Jones name and arms clause which the 
testator had attached to Effacre and Seeacre, in particular by 
requiring the husband of any female who should become entitled to 
“ use the surname of ‘ Neeld’’ and bear the arms of ‘ Neeld.’ ” 
It was in fact accepted during the hearing that the draftsman of 
T’s will had somewhat ineptly attempted to copy the clause in N’s 
will, with the omission of references to females. 

A revealing light on the atmosphere surrounding limitations of 
this kind is thrown by the fact that on the testator’s death in 1956 
his widow applied for reasonable maintenance under the Inheritance 
(Family Provision) Act, 1988. It is an old story that feudal 
interests prevail over family ties, although in this instance the 
provision made for the wife was found not sufficiently unreasonable 
to fall within the provisions of the Act of 1988. 

At the time of the hearing G, who had received payments on 
account of rents from Effacre, had not assumed the name of Inigo- 
Jones, nor had B taken the name of Neeld. The court held, 
however (reversing Cross J. at first instance), that since no vesting 
assent in respect of Effacre and Seeacre had yet been made in favour 
of G, and until the matters under appeal were settled he was not 
entitled to require the executors to execute a conveyance of the 
property to him, it followed that the period of one year during 
which he had to assume the surname of Inigo-Jones had not begun 
to run, and therefore he had not yet forfeited his interests in 
Effacre and Seeacre. Cross J. had already decided (and on this 
point there appears to have been no appeal) that since the residuary 
estate had not been ascertained at the time of the hearing, time 
had not begun to run against B, who had therefore not incurred 
a forfeiture. 

The tools chosen by the courts, viz., those of holding such 
clauses too uncertain in their divesting operation, and contrary to 
public policy in so far as they affect the names of married women 
or their husbands, have therefore proved inadequate to control 
these relics of feudalism. In practice Lord Evershed’s dissenting 
judgment is to be preferred, and it would be healthier if the courts 
continued to find these obnoxious clauses too uncertain in their 
operation. As far as public policy is concerned, there is no good 
ground for insisting that married women are in any special category 
as regards the sanctity of their husband’s names. The ground of 
public policy is far wider, namely, that there should be some limit 
on the silliness of the conditions which testators should be 
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permitted to impose on their gifts. English law has so far shown far 
too much tolerance of the mythology which the dead past imposes 
on the living present. Now that the reforming spirit which stirred 
in the courts in the 1760s and the 1950s has been stilled, it is 
perhaps too much to hope that the spirit will be found sufficiently 
alive in Parliament to ensure remedial legislation. 

The second main question for decision in Re Neeld is of no less 
importance, although it stems from origins more recent than the 
days when Western Europe was divided among feudal chieftains. 
It concerns, in fact, the reconciliation of two sections of the 
Administration of Estates Act, 1925. The first provision is 
contained in section 84 (8) and Part I of the First Schedule to 
the Act, dealing with the order of application of assets of solvent 
estates for the payment of debts, subject to the provisions, if any, 
contained in the will. The second provision is contained in section 
85, which deals with the discharge of secured debts from the 
property so secured, and provides that, unless the deceased has by 
will or deed or other document signified a contrary or other 
intention, “‘ every part of the said interest, according to its value, 
shall bear a proportionate part of the charge on the whole thereof.” 
The question of reconciling these two provisions arises when 
property primarily liable for the payment of debts under Part II 
of the First Schedule to the Act is charged for the payment of a 
specific debt, together with property only secondarily liable under 
Part II of the Schedule. 

The first case in which this question arose for decision under the 
Administration of Estates Act, 1925, was Re Biss,‘* in which the 
testator specifically devised some of his realty to X and left the 
balance of his estate to be equally divided between Y and Z. He had 
charged his realty, including that specifically devised, together with 
property which fell into his residuary estate, to secure an overdraft. 
Under Part II of the First Schedule, residuary property is the second 
fund to which resort must be had for the payment of debts, after 
property undisposed of by the will has been exhausted, whereas 
property specifically devised is only the sixth fund to which resort 
must be had, after the property undisposed of, the residuary 
property, property specifically appropriated or devised or 
bequeathed for the payment of debts, property charged with or 
devised or bequeathed subject to a charge for the payment of 
debt, and the pecuniary legacy fund have all been exhausted. The 
question in Re Biss was, in short, whether the property specifically 
devised and charged to secure the bank loan must bear its propor- 
tionate share, according to its value, of the debt to the testator’s 
bank, or whether the residuary property also charged to the bank 
should be exhausted in payment of the debt before the property 
specifically devised and charged was resorted to. Harman J. held 


16 [1956] Ch. 248. . 
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that the latter was the true view, since, “ If one were dealing with 
unsecured debts, the specifically devised property would be above 
residue, and why should not that apply to secured debts as well? ” 
He also found that this view was supported by the authorities. 
Although Lord Evershed M.R. expressed doubts about this decision 
in Re Cole," they were obiter, and Danckwerts J. followed Re Biss 
in Re Cohen.** Here a testator T devised Blackacre on trust for X, 
Whiteacre on trust for Y, and the residue of his estate, including 
six houses, to W, his widow. When the testator died, Blackacre, 
Whiteacre and four of the six houses left to W were mortgaged to 
the bank to secure a loan. By her will, W devised the six houses of 
T’s residuary estate to X and Y and their children. The bank, as 
T’s executor, assumed that section 85 of the Administration of 
Estates Act, 1925, applied, and apportioned T’s overdraft equally 
among the houses mortgaged at T’s death according to their value. 
Danckwerts J. held that T’s specific devises of Blackacre and 
Whiteacre to X and Y showed a sufficient “ contrary or other 
intention ” to exclude the provisions of section 85 of the Act, that 
therefore the bank debt should have been discharged out of T’s 
residuary estate, and that Blackacre and Whiteacre were not liable 
to bear their proportionate shares of the debt. 

In Re Neeld the testator, after making his will, mortgaged the 
property he had specifically devised together with property which 
formed part of his residuary estate to secure a loan of £25,000. 
The Court of Appeal, overruling Re Biss, held that section 84 (8) of 
the Administration of Estates Act, 1925, is clearly expressed to 
operate subject to section 85, that no contrary intention had been 
expressed to displace section 85, and that therefore the specifically 
devised properties must bear their own rateable proportion of the 
charge. The court drew attention to two decisions to this effect ° 
under the Real Estate Charges Acts (Locke King’s Acts), 1854, 1867 
and 1877, which had not been cited before Harman J. in Re Biss. 
* On this point the decision in Re Neeld seems clearly preferable 
to that in Re Biss. The decision secures a proper balance between 
sections 84 and 85. From the layman’s point of view, it is unlikely 
that many testators, when they specifically bequeath or devise 
certain property, realise that by so doing they are exonerating that 
property from liability for the payment of debts to the extent that 
the residuary property is sufficient for that purpose. A fortiori it 
is reasonable to assume that testators would expect property 
charged to be used proportionately, according to value, for the 
payment of the debt on which it was charged, and would be 
surprised to learn that the courts would hold such an intention 


17 [1968] Ch. 877, 898. 

18 [1960] Ch. 179. 

19 ws., Sackville v. Smyth (1878) L.R. 17 Hq. 183 and Re Smith (1886) 33 
CheD. 195. 
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displaced by the fact that some of the property was specifically 
devised or bequeathed while some fell into residue. 

This part of the decision in Re Neeld is almost, if not quite, as 
welcome as the decision upholding obnoxious conditions is dis- 
appointing. Not for the first time in English law, a reasonable 
decision has been counterbalanced by one perpetuating mischievous 


O. M. Sronz.* 


* 5.80. (E00N.), LL.B.; Lecturer in Law at the London School of Economic’. 


NEGLIGENT MURDER 


Ir has long been accepted in English law, and more recently in 
American, that an intention to kill is not the only form of malice 
aforethought. Malice is implied if the accused foresaw that his 
act was likely to cause death or grievous bodily harm. If he 
foresaw death as a likely consequence of his conduct but it was 
not his object, he acted knowing that death might result.t If he 
intended to cause grievous bodily harm, or appreciated the risk of 
death or grievous bodily harm and accepted it, he acted recklessly 
as regards death resulting. Recklessness is advertent negligence. 
The basis of liability generally called negligence exists where the 
mind is inadvertent. A man is legally negligent if he failed to 
foresee that certain consequences would probably result from his 
conduct, in circumstances where a reasonable man would have 
foreseen those consequences, provided that he was capable of such 
foresight. Such inadvertence may be due to (a) not thinking 
about the consequences; (b) thinking about the consequences but 
failing to arrive at the conclusion concerning them at which a 
reasonable man would have arrived; (c) not knowing about certain 
circumstances, when a reasonable man would have got such 
knowledge before acting. Though culpable, the negligent man is 
not as culpable as the man who acts recklessly, knowingly or 
intentionally, and generally he will be guilty of a lesser crime, or 
in cases where a specific intent is required,® not guilty at all. 

The judgment in D.P.P. v. Smith * has agitated though it did 
not sufficiently articulate the problem of whether such a specific 
intent is, or should be, required to convict a man of murder. 
Full awareness of this problem is quite a recent development. 
Nineteenth century legal discussions used commonplace legal 
phrases like “ specific intent ” in a sense very different from that 
in which they are understood today.’ It is probably only during 
the last fifty years that lawyers have faced clearly the need to 
choose between two approaches: on the one hand, that which 
considers that every sane man should be able to behave and think 


1 Distinguish the cases where in fact the man's knowledge of the circumstances 
and probable uences of his conduct is so complete that he is assumed 
to have intended those consequences. 

2 See Williams, Criminal Law (2nd ed., 1961), § 86; Hart, “ Negligence, 
Mens Rea and Onminal Responsibility,'’ in Orford Essays in Ju udence 
(Guest ed., 1961), p. 20; Hall, General Principles of Criminal Law (2nd ed., 
1960), Chaps. 4 and 5. 

3 See, e.g., R. v. Steane [1947] K.B. 997 (C.O.A.), discussed [1961] A.C. 
200 at pp. 831-832; and R. v. Grimwood [1962] 8 W.L.R. 747; [1982] 8 
All E.R. 285 (0.0.A.). 

4 [1961] A.C. 290. 

5 Cross, ‘‘ Specific Intent '’ [1961] Crim.L.R. 610. 
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as a reasonable man, and that a failure to do so should be no 
excuse; on the other hand, that which considers that no individual 
should be held guilty of a crime unless at the time of his actions 
he realised that they would produce, as they did, those 
consequences which constitute the crime. 


Toe AMERICAN Law 


One of the champions of the former approach was Holmes, whom 
Lord Kilmuir cited in his judgment in D.P.P. v. Smith: ‘ * The 
test of foresight is not what this very criminal foresaw, but what a 
man of reasonable prudence would have foreseen.’ ° Holmes 
was by no means the only American lawyer to hold this view. It 
was shared and is still acted upon by many American judges. This 
is not always obvious because few American judges have expressed 
themselves as clearly as Holmes. Most nineteenth and many 
twentieth century American decisions on murder are framed in 
terms of presumed intent and use imprecise language to define 
malice aforethought, e.g., “‘ a heart regardless of social duty and 
fatally bent on mischief.” They require for murder an intention 
to kill, but attenuate this requirement by widely framed presump- 
tions. Thus if the killer used a deadly weapon, which includes a 
knife and even a stick if used with violence,’ he is conclusively 
presumed to have intended to kill. The danger of using the 
language of presumptions is that an objective test can thereby be 
adopted unconsciously. In the United States this danger has been 
exacerbated by the popular judicial disregard for the distinction 
between obiter dicta and ratio decidendi. The law is stated much 
more widely than the instant case requires, and such obiter dicta 
are later followed as being propositions of the highest authority. 
At the same time the existence of a distinction between objective 
and subjective tests of intent is not even noticed, or, when it is, 
the latter is often adopted without, it seems, full realisation of the 
significance of this. In Howard v. State ° the deceased was kille? 


6 feet) A.C. 200 at p. 827. 

7 State v. Humphrey, 91 N.C. 617 at p. 620 (1884). 

8 Commonwealth v. Webster, 59 Mass. (5 Cush.) 205 (1850); Hadley v. State, 
55 Ala. 81 (1876); McMillan v. State, 85 Ga. 54 (1886); State v. Di Guglielmo, 
20 Del. (5 Penne.) 886; 55 Atl. 850 (1008); State v. Bell, A Del. (5 Penne.) 
192; 62 Atl. 147 (1904); State v. Hayden, 181 Iowa 1; 107 N.W. 929 (1906); 
Anderson v. State, 188 Wis. 601; 114 N.W. 112 (1907); State v. Brewer, 
218 Towa 1287; 254 N.W. 884 (1985); Hambey v. State, 254 Ala. 189; 
47 Go. 24 218 (1950). The reasoning behind the presumption is seldom 
explicit in the cases. The presumption can be construed as creating an 
objective or a subjective test. The former construction is adopted in State 
v. Hayden (supra), the latter in State v. Warren (supra) and State v. Brewer 
(supra). The other decisions cited are ambiguous, though the more recent 
tendency seems to be to favour a subjective construction. 

9 84 Ark, 483 (1879). For other decisions which illustrate the above propositions 
see, ¢.g., State v. Zellers, T N.J.L. 220 (Sup. Ot. 1824); Commonwealth v. 
Webster (supra); Hadley v. State (supra); Commonwealth v. Pierce, 188 
Mass. 165 (1884); People v. Crenshaw, 208 Ill. 412; 181 N.E. 676 (1921); 
Commonwealth v. Grious, 817 Mass. 403; 58 N.E. 2d 241 (1044). ° 
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by being beaten, the counts citing various modes by which this 
might have been done including striking with the fists. It was 
held that the accused was rightly convicted of murder in the first 
degree. 
Everyone is presumed to intend the natural and probable 
consequences of his act and, though a specific intent may not 
exist in the mind, the law will imply an intent to produce the 
effect when it is the natural and probable consequence of the 
act; and in cases of homicide, malice is implied when no 
considerable provocation appears, or when all the circumstances 
of the killing manifest an abandoned and wicked disposition.?° 


Decisions which consciously reject the objective test are a 
minority.‘ On the other hand no decision has been found in which 
the adoption of the objective test was necessary to convict the 
accused of murder. Strictly speaking its adoption by American 
judges has been consistently obiter,!? and in many cases unintended. 

American academic opinion seems to incline to the view that 
the test is not yet part of American law. The contrary view is best 
put by Professor Moreland,?* who discusses the conflict between 
Holmes and Stephen in terms of cases involving drunkenness and 
concludes: 


In one line of cases the courts hold that the defendant must 
have knowledge of the danger [of death] in order to be guilty 
of murder. In quite a number of cases coming within this 
category, however, the lip service paid to the supposed require- 
ment is satisfied by holding that an intoxicated man has such 
knowledge so long as he knows what he is doing. . . [I]t is 
apparent that courts, as well as juries, in this country show 
an unwillingness to allow drunkenness to afford immunity to 
a conviction for negligent murder if the conduct is so extremely 
dangerous and highly barbarous as to warrant a conviction. 
[But a conviction for murder or manslaughter?] If courts 
e and juries are going to reach this result regardless of legal 
technicalities, it would seem better to follow the view of 
Holmes and frankly hold the defendant liable because his 


10 34 Ark. 483 at p. 440 (1879). 

11 Bee, 6g., People v. Dinser, 121 App.Div. 788; 106 N.Y. Supp. 495 (1907), 
affirmed 192 N.Y. 80; 84 N.B. 577 ); MoAndrews v. People, TL Colo. 643; 
208 Pac. 486 (1922); State v. Hamrick, 112 W. Va. 157; 168 S.E. 868 
(1882); People v. Lavac, 357 Ill. 554; 192 N.E. 668 (1984). 

12 The felony-murder doctrine is quite a different matter, although its preserva- 
tion provides (or presumes) an atmosphere sympathetic to the objective test. 
Most American states have limited the doctrine to killings in the course 
of felonies whose commission mvolves a significant risk of homicide. . 

13 Moreland, The Law of Homicide (1952). See also Clark and Marshall, 
Law of Crimes (6th ed., 1968), § 10.06 and Wharton, Criminal Law (12th 
ed., 1932), Chap. XIV. In both the latter books the view is taken that 
there is an objective test of liability for murder in American law. It is 
respectfully submitted that fao propomitions made in this connection are not 
supported by the authority ci or them. Many of the cases cited offer 
only dicta, which are sometimes contradicted by dicta elsewhere in the 
judgment, and others rely on the deadly weapon presumption. 
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conduct is barbarous rather than to follow Stephen’s view and 

reach the same result by interpreting the facts so as to find 

knowledge of the danger, although it may not actually exist.** 
This is an argument of political expediency rather than legal 
propriety. Moreover, in a judicial system where drunkenness is 
not generally accepted as a defence in criminal law,’* and where 
it is doubtful if it can constitute a defence in cases of implied malice 
aforethought,”® decisions involving drunkenness are not the best to 
select if what is sought is an impartial determination of whether 
foresight is a necessary element of malice aforethought. When 
drunkenness is not a defence it is often treated as an aggravating 
factor. All the same, it must be admitted that Professor Moreland’s 
statement would probably hold true if there was substituted for 
‘© drunkenness ” ‘* panic ”? or ** passionate rage.” 

Professor Rollin M. Perkins considers that the mens rea of 
murder is a “f man-endangering state of mind,” 1’ a subjective 
test. He states that malice aforethought may exist “if an act is 
wilfully done with the knowledge that it may probably cause death 
or great bodily injury.” 1° Criminal negligence will support a 
charge of manslaughter, but for an unintentional harm to be murder 
there must be something more than criminal negligence. There 
must be something which amounts to wanton recklessness.’® 
Professor Herbert Wechsler and Professor Jerome Michael *° 
discuss the conflict between Holmes and Stephen on the question 
whether the accused must have known the dangerous quality of 
his acts to be guilty of murder. They consider that ‘‘ American 
courts habitually deal with the matter ambiguously ” 74 and that 
authority can be found for both views.™ 

More respect should be given to the academic views of the 
American law of murder, for they have analysed it with a par- 
ticularity and care which most American judges seem to scorn. 
Should a future American court act upon the wealth of obiter dictd 
available to it and unequivocally adopt the objective test it is 


14 Moreland, op. cit., pp. 80-40. Footnotes omitted. 

15 See Perkins, Criminal Law (1957), p. 789. 

16 State v. Trott, 190 N.C. 674 at p. 679; 180 8.H. 627 at p. 629 (1925). 
But cf. State v. Massey, 20 Ala.App. 56; 100 Bo. 625 (1924). 

17 Perkins, ‘“ A Re-examination of Malice Aforethought,” 48 Yale L.J. 587 
at p. 567, 568-669 (1984); ‘‘ The Law of Homicide,” 88 J.Crim.L., C. & P.S. 
801 at p. 407 (1946); Criminal Law, p. 88 (1957). 

18 Perkins, ‘'A Re-examination of Malice Aforethought,” 48 Yale L.J. 587 
at p. 656, citing State v. Capps, 184 N.C. 622; 46 8.15. 780 (1904), where there 
was strong evidence that the accused intended to kill. 

19 Perkins, loo. cit., in note 18, pp. 556-557. 

20 Wechsler and Michael, ‘‘A Rationale of the Law of Homicide,” 87 Col.L.R. 
701 at pp. 700-718 (1937). 

21 Ibid. at p. 712. 

22 Ibid. at p. 710, n. 84. The learned authors ‘‘ concede "' that Holmes’ view 
is supported by ‘‘ the language of some American cases.” ° 
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likely to encounter sufficient academic opposition to persuade it to 
recant.”® 


THe Enoeuisa Law: D.P.P. v. SMTH 


The present English law is contained in the judgment of the House 
of Lords in D.P.P. v. Smith.** A policeman on traffic duty stopped 
the respondent’s car. Suspecting that it contained stolen property 
another policeman, P.C. Meehan, told the respondent to draw into 
the kerb. Instead he accelerated up the road.” P.C. Meehan 
clung to the side of the car, lying partly across the bonnet. The 
respondent drove up the road swerving from side to side, so that 2° 
P.C. Meehan’s body struck three oncoming cars and he was thrown 
off underneath a fourth, sustaining fatal injuries. The accused 
returned to the scene a few minutes later and inquired whether 
P.C. Meehan was dead. Being informed that it was believed so 
he said, “ I knew the man, I wouldn’t do it for the world. I only 
wanted to shake him off.”??7 Lord Denning has argued ** that 
the respondent undoubtedly intended to cause grievous bodily harm 
to P.C. Meehan, and therefore he had implied malice aforethought 
on a subjective test. This may be true, but it is, with respect, 
irrelevant because the question posed for answer by the Court of 
Criminal Appeal ?® and the House of Lords *® was whether a court 
could disregard the accused’s state of mind and hold him guilty of 


28 Cf. the history of the Almeida doctrine, that a man may be guilty of 
felony-murder although neither he nor an accomplice fired the fatal shot, 
provided the firing was a natural response to the felonious acts of the 
accused. See Commonwealth v. Almeida, 862 Pa. 596; 68 A.2d 599 (1949); 
Morris, '' The Felon's Responsibility for the Lethal Acts of Others,” 105 
U.Pa.L.R. 50 (1956); Commonwealth v. Redline, 891 Pa. 486; 187 A.2d 
472 (1958); Commonwealth v. Root, 403 Pa. 671; 170 A.2d 810 (1961). 

24 [1961] A.O. 290. For discussions of the case see Williams, ‘“ Constructive 

alice Revived ° (1960) 28 M.L.R. 605; Cross, '' The Need for a Re-definition 
of Murder ’’ [1960] Orim.L.R. 728; Note, [1960] Orim.L.R. 766; Denning, 

e ‘Responsibility before the Law'’ (Lecture before the Hebrew University of 
Jerusalem, January 1961); Salmon, ‘‘ The Criminal Law Relating to Intent ” 
eae) 14 Current Legal Problems 1; Prevezer, ‘‘ Recent Developments in 
the Law of Murder ° (1961) 14 Current Legal Problems 16; Parker, ‘‘ The 
True Meaning of D.P.P. v. Smith? (1962) 59 The Law Soctety's Gaxette 
149. 

25 The accused said that he At frightened ' and did not think of taking 
his foot off the accelerator. D.P.P. v. Smith (supra), at p. 204. 

26 Before the tral court the accused pleaded accident (i.¢., that the car was 
swaying because of the load in the back) but he did not pursue this defence 
on appeal. It 1s submitted that, in so far as Smith had any intention, 
he only meant to shake the policeman off and did not imtend to crush 
him against oncoming cars. it he did he was not very successful, for 
apart from the dents in the three oncoming cars and the absence of 
any mark on Smith’s car, ‘‘|t]here was no evidence that P.C. Meehan 
suffered any serious—or, indeed, any specific—injury from any bump before 
he was run over by the fourth car.” D.P.P. v. Smith [1961] A.C. 290 
at 298 (0.0.A.). 

27 D.P.P. v. Smith [1961] A.O. 290 at p. 298. 

28 Denning, op. ct., pp. 6-8. For a contrary view see note 26, supra. 

238 D.P.P. v. Smith [ret] A.O. 290 at 299 (C.C.A.). 

30 Ibid. at pp. 826-927. 
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murder because a reasonable man would have foreseen the likelihood 
of grievous bodily harm resulting from the accused’s conduct. 
The issue on appeal was whether Donovan J. should have told the 
jury that they must acquit Smith of murder unless they were 
satisfied beyond reasonable doubt that he actually intended to kill 
P.C. Meehan or cause him serious bodily injury. 

The judgment of the House of Lords was delivered by Lord 
Kilmuir L.C. He treats the issue as being whether an objective 
or subjective test of foresight is correct in a prosecution for 
murder. He discusses the judgment of the Court of Criminal 
Appeal and concludes that it adopts a subjective test.** He rejects 
such a test: 


This purely subjective approach involves this, that if an 
accused said that he did not in fact think of the consequences, 
and the jury considered that that might well be true, he 
would be entitled to be acquitted of murder. 

My Lords, the proposition has only to be stated thus to 
make one realise what a departure it is from that upon which 
the courts have always acted. The jury must, of course, in 
such a case as the present make up their minds on the evidence 
whether the accused was unlawfully and voluntarily doing 
something to someone. The unlawful and voluntary act must 
clearly be aimed at someone in order to eliminate cases of 
negligence ** or of careless or dangerous driving. Once, how- 
ever, the jury are satisfied as to that, it matters not what the 
accused in fact contemplated or whether he ever contemplated 
at all, provided he was in law responsible and accountable for 
his actions, that is, was a man capable of forming an intent,” 
not insane within the M’Naghten Rules and not suffering from 
diminished responsibility. On the assumption that he is so 
accountable for his actions, the sole question is whether the 
unlawful and voluntary act was of such a kind that grievous 
bodily harm was the natural and probable result.** 


His Lordship then quotes from Holmes’ formulation of an objective, 
test in The Common Law and makes a selection of English judicial 
authorities which can be used to support an objective test. Despite 
this approach and the above quoted passage Lord Denning has 
suggested 35 that the judgment of the House of Lords only amounts 


81 Ibid. at p. 826. 

32 By ‘‘negligence'’ Lord Kilmuir presumably means negligence such as to 
make the killing manslaughter. Where there is a negligent homicide, in 
English law the factor determining whether it is murder or manslaughter 
is whether or not the accused intentionally aimed an act at someone. 
See the discussion on p. 670, below. 

a8 It is generally agreed that this phrase only refers to the defence of drunkenness. 
Bee especially Williams, loc. cst. at pp. 628-624. 

3 D.P.P. v. Smith [981] A-0 290 at pp. 826-827. 

85 Denning, op. cit. In his lecture Lord Denning does not claim support for 
his view from any extra-judicial writer, alihonga his quotation of Professor 
H. L. A. Hart might give that ımpression. Professor Hart's statement 
(that many lawyers consider that the House of Lords’ decision in D.P.P. v. 
Smith ‘rested on a correct statement of Englsh law '') is read in its context 
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to an approval of the summing-up of Donovan J., which Lord 
Denning interprets as adopting a subjective test, the objective test 
of what the reasonable man would have contemplated being intro- 
duced only as an evidential guide. Donovan J.’s summing-up is 
susceptible of such an interpretation.*® It is submitted that the 
judgment of the House of Lords is not. 


ReE-INTERPRETATION OF D.P.P. v. SMITH 


Lord Denning’s view has been developed by Salmon J.** By 
quotations from Donovan J.’s summing-up Salmon J. shows that 
it does not treat the test of the reasonable man as decisive of the 
accused’s state of mind. Therefore it may be interpreted as 
impliedly allowing the accused to defend himself by saying that 
whatever a reasonable man might have contemplated, he, the 
accused, did not contemplate death or grievous bodily harm as a 
likely consequence of his conduct. The Court of Criminal Appeal 
quashed the conviction because Donovan J. had not expressly 
stated what Salmon J. and Lord Denning believe to have been 
implicit in his summing-up. In support of his contention that the 
House of Lords adopted this interpretation of Donovan J.’s 
summing-up, Salmon J. refers to its quotation of Lord Goddard 
C.J. in R. v. Ward. 


** [B]ut if the jury comes to the conclusion that any reasonable 
person, that is to say a person who cannot set up a plea of 
insanity, must have known that what he was doing would 
cause at least grievous bodily harm, and that the death is the 
result of that grievous bodily harm, then that amounts to 
murder in law.” 


(a letter to The Times, November 12, 1960, further quoted on p. 872, below), 
it will be evident that Professor Hart considers that the decision laid down 
an objective test. 
Bo The passage from Donovan J.'s summing-up quoted by the House of Lords 
reads as follows: 
“If you are satisfied that . . . he must as a reasonable man have con- 
templated that grievous bodily harm was likely to result to that officer 
... and that such harm did happen and the officer died ın consequence, 
then the accused is guilty of capital murder. . . . On the other hand, 
if you are not satisfied t he intended to mflict gnevous bodily harm 
upon the officer—in other words. uf you think that he could not as a 
reasonable man have contemplated that grievous bodily harm would 
result to the officer in consequence of his actions—well, then the verdict 
would be galty of manslaughter.” 
D.P.P. v, Smsth (supra) at p. 828. Lord Denning points out that the 
phrase “if .. . he must as a reasonable man have contemplated ” may 
mesn that the accused's state of mind is ultimately decisive. It 18 assumed 
that he foresees what a reasonable man would. He must be acquitted if 
he proves that he did not. Lord Kilmuir’s formulation, D.P.P. v. Smith 
(supra) at p. 827, does not contain this phrase upon which Lord Denning 
bases his argument. 
87 Salmon, loc. cit. 
88 [1956] 1 Q.B. 851 at p. 856 (C.C.A.), quoted in D.P.P. v. Smith [1961] 
AsO. 200 at p. 380. 
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Salmon J. then explains what he believes to be the significance of 
this quotation in the light of the fact that the House of Lords’ 
formula is what the man of reasonable prudence would have 
foreseen. 


There is considerable difference between any sane man, and 
any man of reasonable prudence, for there are many persons 
who to some extent lack reasonable prudence and yet are 
sane; many sane men who might not foresee what a man of 
reasonable prudence would foresee. Accordingly, if the 
question to the jury is: “ Are you satisfied beyond a reasonable 
doubt that any man of reasonable prudence must have known 
that what he was doing was likely to cause grievous bodily 
harm? ” the verdict may be quite different from what it would 
be if the question is: ‘ Are you satisfied beyond a reasonable 
doubt that any sane man must have known that what he was 
doing was likely to cause grievous bodily harm? ”’ *° 


This is true but, with respect, beside the point, because the House 
of Lords was not distinguishing between the two tests and preferring 
the latter, but, in so far as it was aware that the two tests could 
be differentiated, it treated them as equivalent, and stated its test 
in terms of the man of ordinary prudence, the reasonable man, or 
the ordinary responsible man. It is difficult to accept that in 
quoting Lord Goddard C.J. Lord Kilmuir intended to explain 
that “reasonable man”? means “ sane man ” because, (1) he 
indicates that a man may be legally sane but not guilty of murder 
if he is incapable of forming an intent or is suffering from diminished 
responsibility. (2) Lord Kilmuir’s quotation of Lord Goddard 
occurs at page 880 of [1961] A.C. and his discussion of the phrase 
“ a reasonable man ” occurs at page 881, and is not linked to the 
quotation from Lord Goddard. The purpose of the quotation, as 
Lord Kilmuir’s introductory remark shows,” is to furnish judicial 
support for an objective test without regard to the manner of its 
formulation. Salmon J. considers that his view that the House of, 
Lords intended to lay down the test of the sane man as distinct 
from the man of reasonable prudence 


gains support . . . from the observations in the Lord 
Chancellor’s speech that “ the only available test (for what 
is the natural and probable result of an act) is what the 
ordinary responsible man would, in all the circumstances of 
the case have contemplated as the natural and probable result.”’ 
The Lord Chancellor, in referring to the ordinary reasonable 
man, states that he does not mean the man on the Clapham 
omnibus, i.e., the mythical man of ordinary prudence, but the 
man “ in law responsible and accountable for his actions, that 


89 Salmon, loc. ctt., p. 11. 

40 Lord Kilmuir has cited various authorities to support the test of objective 
liability which he has stated, and he says: ‘‘ Coming to more recent times 
the ju ent of the Court of Criminal Appeal in R. v. Ward 18 to the same 
effec," D.P.P. v. Smith (supra) at pp. 829-330. . 
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is... a man capable of forming an intent, not insane within 

the M’Naghten Rules and not suffering from diminished 

responsibility.” 4 
To the present writer the italicised parts of the passages quoted 
seem directly opposed to Salmon J.’s contention, especially in view 
of the fact that the passage last quoted occurs immediately after 
the statement ‘‘ it matters not what the accused in fact contem- 
plated as the probable result or whether he ever contemplated at 
all,” 4? and not after the discussion of the man on the Clapham 
omnibus. It is respectfully submitted that it is impossible to accept 
the Lord Denning-Salmon J. interpretation of Lord Kilmuir’s 
judgment if it is read as an entirety. Lord Kilmuir states at the 
outset of the ‘* declaratory ” part of his judgment, i.e., after he 
has finished discussing what Donovan J. and the Court of Criminal 
Appeal said, that it matters not what the accused contemplated. 
He has already stated that the issue lies between an objective and 
a subjective test. (He does not even contemplate the possibility 
of a half-way house, the objective test as an evidential guide instead 
of a substantive rule, ie., the Lord Denning-Salmon J. interpreta- 
tion of his Judgment.) All that he says after the crucial passage at 
pages 826-827 of [1981] A.C. must be read in the light of this clear 
adoption of an objective test. 

If Lord Kilmuir only intended to affirm the summing-up of 
Donovan J. it is difficult to see why at no point in his judgment does 
he approve it.“ If Lord Kilmuir intended to approve Donovan J.’s 
summing-up as establishing a subjective test it is difficult to see 
what his Lordship meant when he said: 


The main complaint is that the learned judge [Donovan J.] 
was... applying... an objective test, namely the test of 
what a reasonable man would contemplate as the probable 
result of his acts, and therefore would intend, whereas the 
question for the jury, it is said, was what the respondent him- 
self intended. This, indeed, was the view of the Court of 
Criminal Appeal.... [They were saying that it was for the 
jury to decide whether, having regard to the panic in which he 
said he was, the respondent in fact at the time contemplated 
that grievous bodily harm would result from his actions or, 
indeed, whether he contemplated anything at all. Unless the 
jury were satisfied that he in fact had such contemplation, the 
necessary intent to constitute malice would not, in their view, 
have been proved. This purely subjective approach involves 
this, that if the accused said that he did not in fact think of 


41 Balmon, loc. cit., p. 11. Italics added by the present writer. 

41 D.P.P. v. Smith [1961] A.O. 290 at p. 327. 

48 Lord Kilmuir deals in some detail with the previous Ppa Se He clearly 
rejects the view of the Court of Criminal Appeal (D.P.P. v. Smith (supra) 
at pp. 326-327). He says that Donovan J.’s direction on the meaning of 

monet bodily harm, read as a whole, was not a misdirection (D.P.P. v. 
7a) at p. 885). But he does not specifically say that he approves 

Donovan eer ‘a direction on proof of malice aforethought. 


Nov. 1968 NEGLIGENT MURDER 669 


the consequences, and the jury considered that that might 
well be true, he would be entitled to be acquitted of murder. 
My Lords, the proposition has only to be stated thus to 
make one realise what a departure it is from that upon which 
the courts have always acted.‘ 
In support of his view Salmon J. offers the argument of a 
hypothetical ingenious advocate, who might argue: 


“ Tf you believe the accused, how can you be satisfied that 
any man of ordinary responsibility as defined by my Lord must 
have foreseen the result of these acts? For if you believe the 
accused, here is a man admittedly of ordinary responsibility 
who did not foresee the result.” Accordingly, if the test is 
what a man of ordinary responsibility would have foreseen and 
not what the man of reasonable prudence would have foreseen, it 
may well be that the jury will still have to consider what the 
accused intended in reaching their verdict. This would mean 
that the objective test laid down by the law imposes a some- 
what circuitous method of arriving at a verdict but not one 
which would work any injustice.‘ 
The ingenious advocate’s argument can only be developed by ignor- 
ing both the passage in the judgment which states that it matters 
not what the accused contemplated as the probable result,*® and 
the House of Lords’ equation of the man of ordinary responsibility 
with the man of reasonable prudence, in the passage, ‘* [T]he 
expression ‘a reasonable man’... [i]n judging of intent... 
really denotes an ordinary man capable of reasoning who is respon- 
sible and accountable for his actions. .. .”?*7 The key to the 
rejection of the argument of the ingenious advocate lies in 
the word “ capable.” The distinction between the accused and the 
standard of man which he fails to be at his peril, is that the latter 
exercises his reasoning capacities whereas the accused on the 
occasion in question did not. The law says that he cannot claim 
to be not guilty of murder because he did not exercise reasoning 
capacities which he possesses, and hence did not foresee what hë 
would have done had he exercised them. 

Unlike Lord Denning, Salmon J. admits that his view is difficult 
to accept in view of Lord Kilmuir’s statement that “fit matters 
not what the accused in fact contemplated as the probable result or 
whether he ever contemplated at all.” $ Salmon J. points out 
the unfairness of this rule, viz., that it would exclude evidence 
of a statement of the accused that he did not intend to 
cause death or grievous bodily harm, but would allow admission of 


44 D.P.P. v. Smith (supra) at pp. 826-827. 

45 Salmon, loc. cit., p. 12. 

46 D.P.P. v. Smith [1961] A.C. 290 at p. 827. 

47 Ibid. at p. 881. ‘‘ The man of reasonable prudence " is Salmon J.’s phrase 
for '' the reasonable man, the man on the Clapham omnibus ''—see the passage 
quate on p. 667, above. 

48 D.P.P. v. Smith (supra) at p. 827. . 
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a confession that he did so intend.*® The House of Lords’ approval 
of an objective test creates an anomaly. This does not mean that 
the House of Lords did not approve such a test. 


Score or D.P.P. v. Sacre 


The scope of this objective test is not entirely clear. It is a 
prerequisite of its application that the accused “‘ was unlawfully and 
voluntarily doing something to someone. The unlawful and 
voluntary act must clearly be aimed at someone.” © This probably 
means that the accused must have been committing an assault.°* 
The peculiar language is undoubtedly the result of the unusual 
facts of the case. It has been suggested that this test revives the 
felony-murder doctrine in an extended form, despite the Homicide 
Act, 1957, s. 1 (1), which purported to abolish it." It is 
submitted that this is not entirely true. The requirement that 
death be a reasonably foreseeable result of the assault establishes 
a causal link between the two, and thus places a limitation on the 
present doctrine which did not exist under the English felony- 
murder rule, although a causal relationship between the commission 
of the felony and death may sometimes have been required in 
practice." 

It is not clear how specific the act-aiming must have been. The 
old-timer on the roof throws down into the street below a piece of 
timber, knowing that there are people there but not thinking of 
the fact that they, or one of them, will probably be killed or 
seriously injured. If the House of Lords’ test requires that the 
accused aimed his act at a specific person, the old-timer is not 
guilty of murder on the above facts. For the time being the matter 
must remain open. 

Recent judicial discussion of the case throws no light on this 
point, but it does seem to support the orthodox interpretation of 
the House of Lords’ decision. During the hearing of the appeal in 
R. v. Grimwood * counsel for the Crown referred to the objective 
and subjective tests of intention. Lord Parker C.J. said that he 
felt there was “‘ a complete misconception about Director of Public 
Prosecutions v. Smith.” His lordship’s explanation of the decision 


49 This need not cause great alarm because if the accused confessed to intending 
death or gnevous bodily harm, im circumstances making the confession 
admissible evidence, it is unlikely that his subsequent recantation would be 
other than an untrue contradiction after his brooding upon the possible 
consequences of his confession. 

50 D.P.P. v. Smith [1961] A.C. 290 at p. 827. 

51 Cross, loc. cit. ın note 24, p. 784. 

52 Williams, loc. cit., pp. 617-618; Prevezer, loo. cit., p. 27. 

58 Report of the Royal Commission on Capital Punishment 1949—58, Cmd. No. 
8982, paras. 86, (1953). 

54 pasa 3 All E.R. 285 at p. 286. The decision is also reported at [106a] 

ue -R. 747. It establishes that D.P.P. v. Smith does not apply to attempt 
murder. 
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comes to this: if the accused was committing an assault in circum- 
stances where, or in such a manner that, a reasonable man would 
have realised that death or grievous bodily harm was likely to result 
from that assault, then, if death results, the accused is guilty of 
murder. This test can only be applied when it has been established 
that the accused was deliberately assaulting the deceased, and that 
the immediate injury caused was not the result of an accident, 
or some other cause for which the accused is not legally responsible. 

The absence of such deliberate assault explains the refusal of the 
Judicial Committee of the Privy Council to apply D.P.P. v. Smith 
in R. v. Sharmpal Singh. The accused’s wife died in the course 
of sexual intercourse with him. Medical examination showed 
extensive internal injuries on her neck and chest. The accused had 
faked an attack and robbery on her after her death, and at the 
trial gave no evidence and called no witnesses. The Privy Council 
said: 

Their lordships do not consider that anything in this case turns 
upon the application of the principle enunciated in Smith’s 
case. [a] In that case the acts of the accused were proved by 
direct evidence. In the present they are not; and the problem 
is to determine as a matter of inference what the accused 
actually did and what degree of force he used. [b] Once these 
are determined the Board is bound to presume, because there 
is nothing to suggest the contrary, that the accused intended 
the consequences that would naturally follow from the exercise 
of the degree of force proved. The accused did not himself 
give evidence and so there is no conflict between his intention 
as deposed to in evidence and that which would have been 
formed by a reasonable man in his position: the latter is the 
only guide.°® 
It is difficult to be certain what all this means. Section (a) says 
that Smith’s case is distinguishable because in it there was direct 
evidence of the accused’s acts. In R. v. Sharmpal Singh it could 
only be inferred what the accused had done. This may mean either} 
(i) if you can only infer what the accused did there is no evidence 
of the assault which is necessary for Smith’s case to apply; or (ii) 
if you can only infer what the accused did you should not also infer 
what he intended. The reasonable man test should not be used to 
determine what the accused did as well as what he intended. It 
can only be used to determine his state of mind when there is 
direct evidence of his actions. 

The objection to these interpretations is that (i) is not apparent 
in what is said; (ii) is rather inconsistent with what immediately 
follows. 

Section (b) implies that if there had been evidence of the 
accused’s intention, this would have been admissible to show that 


56 poez] 2 W.L.R. 288. 
56 Ibid. at p. 248. s 
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he did not intend what a reasonable man would have intended. The 
reasonable man test is only au evidential guide. This is the view 
of Lord Denning and Salmon J. Nevertheless, it is submitted that 
the rules of precedent do not allow self-contradictory dicta of the 
Judicial Committee of the Privy Council to alter the clear meaning 
of a decision of the House of Lords; a fortiori when this clear 
meaning has subsequently been confirmed by the Lord Chief Justice 
in the Court of Criminal Appeal. 


CONCLUSIONS 


It has been suggested that in practice the decision in D.P.P. v. 
Smith will probably ‘ be used, as the doctrine of constructive 
malice was formerly used, as a ‘reserve weapon’ to curb the 
waywardness of juries.” °' This is slight comfort when contrasted 
with the probability that this will not be the sole function of the 
decision,®® and with the fact that the decision shows a complete 
disregard for the fundamental principle that criminal offences should 
be graduated to accord with the degrees of culpability which exist. 


[T]he House of Lords has shown that it is true, even if in the 
mid-twentieth century it is almost unbelievable, that English 
law recognises no distinction between a man who intends to 
kill and one who, without intending either to kill or seriously 
harm, does something to another which a reasonable man would 
realise would probably cause serious harm.°° 


Deep criticism of the decision was expressed by Dixon C.J. in 
Parker v. The Queen.™ 


In Stapleton v. R. (1952) 86 C.L.R. 858 at p. 865, we said: 
“ The introduction of the maxim or statement that a man is 
presumed to intend the reasonable consequences of his acts 
is seldom helpful and always dangerous.” That was some years 
before the decision in Director of Public Prosecutions v. Smith 
[1960] 8 All E.R. 161; [1961] A.C. 290, which seems only too 
° unfortunately to confirm the observation. I say too unfortu- 
nately for I think it forces a critical situation in our (Dominion) 
relation to the judicial authority as precedents of decisions in 
England. Hitherto I have thought that we ought to follow 
decisions of the House of Lords, at the expense of our own 
opinions and cases decided here, but having carefully studied 
Smith’s case I think that we cannot adhere to that view or 
policy. There are propositions laid down in the judgment 
which I believe to be misconceived and wrong. They are 
fundamental and they are propositions which I could never 
bring myself to accept. I shall not discuss the case. There has 


57 Prevezer, loc. cit., p. 27. 

58 The doctrine of constructive malice was not always used as a reserve weapon. 
Report of the Royal Commission on Capital Punishment 1949-58 (supra), 
para. 88. 

59 Professor H. L. A. Hart in a letter to The Times, November 12, 1960. 

60 [1863] 87 A.L.J.R. 3. 
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been enough discussion and, perhaps I may add, explanation, 
to make it unnecessary to go over the ground once more. 
do not think that this present case really involves any of the 
so-called presumptions but I do think that the summing-up 
drew the topic into the matter even if somewhat unnecessarily 
and therefore if I left it on one side some misunderstanding 
might arise. I wish there to be no misunderstanding on the 
subject. I shall not depart from the law on the matter as we 
had long since laid it down in this court and I think Smith’s 
case should not be used as authority in Australia at all.* 

I am authorised by all the other members of the High 
Court to say that they share the views expressed in the fore- 
going paragraph. 

The decision clearly establishes in English law a doctrine of 
negligent murder, subject to the proviso that the accused was 
“ aiming an act at someone.” If the doctrine is considered objec- 
tionable the remedy now lies only in Parliament, which might well 
consider a complete overhaul of the law concerning murder, to 
make it more appropriate to an age which requires for the protec- 
tion of the public neither savage laws, which do not discriminate 
between degrees culpability, nor punishments which are crude and 
cruel rather than constructive. Until such legislative change the 
decision looks like proving a whipping-boy for theoreticians and an 
occasional hazard for practitioners, judicially honoured about as 
much in the breach as in the observance. l 

S. C. Desca.* 


61 Parker v. The Queen ae 87 A.LJ.R. 3 at p. 1L. The decision was on 
provocation. Dixon C.J. delivered æ dissenting judgment, but. the whole 
court agreed with his pronouncement quoted here. 

* B.A., B.O.L.(Oxon.) 

Of the many people who have given me valuable suggestions concerning 
the subject-matter of this article, my thanks sre especially due to Dr. 
Rupert Oroes, of Magdalen College, Oxford. ` 
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STATUTES 


Prernace Act, 1968 


CONSCRIPTION to the peerage has at last been ended, and Mr. 
Anthony Wedgwood Benn’s pugnacious reluctance! has been 
belatedly rewarded. The recommendations of the Joint Committee 
on House of Lords Reform è have been implemented (with minor 
modifications) by legislation, and Viscount Stansgate is no more. 

The main provisions of the Peerage Act, 1968, may be briefly 
summarised. One who succeeds, or has already succeeded, to an 
hereditary peerage (other than a peerage of Ireland) may renounce 
his peerage for his lifetime by an instrument of disclaimer delivered 
to the Lord Chancellor. The right of disclaimer must normally be 
exercised within twelve months after succession or after the com- 
mencement of the Act, as the case may be; special provision is made 
for minors and for peers subject to temporary infirmity. A peer 
who succeeds after the commencement of the Act cannot disclaim 
once he has applied for a writ of summons to attend the Lords. 
One who succeeds when serving as a member of the House of 
Commons or after having been nominated as a candidate at a 
parliamentary election for which a writ has already been issued is 
allowed one month’s grace following his succession or election. 
While he is making up his mind whether to disclaim he is exempt 
from disqualification for membership of the House but is debarred 
from sitting or voting. The effect of a disclaimer is to divest a 
person (and his wife) of all the incidents of peerage, and to preclude 
the conferment of any hereditary peerage on him in future. He 
may, however, be granted a life peerage. Courtesy titles remain 
unaffected by the Act. No opportunity for relief is afforded to peers 
like the Earl of Longford (formerly Lord Pakenham) upon whom 
hereditary peerages have been (or will be) directly conferred and 
who may subsequently wish to disclaim them. 

In its original form the Bill was to have effect from the date of 
the next dissolution of Parliament. An Opposition amendment to 
render the measure operative from the date of receiving the royal 
assent was defeated in the Commons by 174 votes to 118; a similar 
amendment was carried in the Lords by 105 votes to 25, and the 
Government agreed to accept the Lords’ amendment. The singu- 
larity of this sequence of events overshadowed the interpolation of 
a new constitutional phenomenon—a maiden speech delivered by a 
Communist peer in the Lords. 

Hardly had the words ‘‘ la reine le veult ” been pronounced in 


1 See Tapper, Note (1961) 24 M.L.R. 787. 
2 Noted (1968) 26 M.L.R. 288, 
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the Lords before Viscount Stansgate presented his instrument of 
disclaimer to the Clerk of the Crown in Chancery and resumed his 
capacity as Anthony Wedgwood Benn. He preceded by ten minutes 
Lord Altrincham, now Mr. John Grigg. Mr. Malcolm St. Clair, the 
Conservative Member who had been awarded the seat at Bristol 
South-East when Viscount Stansgate’s re-election to the vacated 
seat had been pronounced null and void, forthwith made good his 
promise to resign as soon as the law had been changed. At the 
ensuing by-election, held on August 20, 1968, Mr. Wedgwood Benn 
was not opposed by official candidates from the Conservative or 
Liberal Parties; three candidates nevertheless stood against him, 
and two lost their deposits, including one who announced his with- 
drawal from the contest after the ballot papers had been printed but 
still contrived to collect 44 votes. 

The remaining provisions of the Act embodied the Committee’s 
recommendations. All hereditary peeresses in their own right 
(except peeresses of Ireland) are now eligible to sit in the Lords; 
so, too, are all the hereditary peers of Scotland. Members of the 
Irish peerage may now be elected to the Commons for any consti- 
tuency (including constituencies in Northern Ireland) and may vote 
at parliamentary elections whether or not they are members of the 
House of Commons, but they are disqualified for membership of the 
Lords. 

Already it is apparent that only a very small number of existing 
peers will exercise their right of disclaimer within the twelve months’ 
period.* With the influx of the former non-representative peers of 
Scotland and hereditary peeresses the immediate effect of the Act 
is likely to enlarge the hereditary membership of the Lords by a 
dozen or two. But it cannot be doubted that when viewed in its 
historical perspective the 1968 Act will be regarded as the second 
stage in the elimination of the hereditary principle as the primary 
qualification for membership of the second chamber. 


S. A. DE SMITH. 


MATRIMONIAL Causes Act, 1968 


THe most important thing about this Act is the provision that is not 
there. Readers of this Review will be aware that the principal 
clause of the Matrimonial Causes and Reconciliation Bill, as 
originally introduced, was that providing for divorce on the 
ground that the parties to a marriage had been separated for seven 
years without proof of any matrimonial offence. If the respondent 
objected to the dissolution, however, it would have been necessary 


3 One of them has been Lord Home (now Sir Alec Douglas-Home), the new 
Prime Minister. In the light of the opinions that were bemg generally 
expressed prior to the introduction of the Peerage Bill, it is questionable 
whether the appointment of a peer as Prime Minister was constitutionally 
roper even in the changed situation brought about by the passage of the 
eerage Act. F 
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for the petitioner to satisfy the court that the separation was due 
in part to the unreasonable conduct of the respondent. The clause, 
after further amendment in Committee, was eventually withdrawn 
in the House of Commons and it is said that this was done under 
threat that there would otherwise be a filibuster on the Bill being 
debated immediately before it, which would result in the whole 
Bill being talked out unheard. The clause was reintroduced in the 
House of Lords on June 21 but defeated by 52 votes to 81. 

Perhaps the most important section that does appear in the Act, 
which received the Royal Assent and came into operation on July 
81, is section 8, which is the result of an amendment introduced into 
the House of Lords by Lord Hodson on July 19, twelve days before 
the Bill received the Royal Assent, and which has the effect of 
reversing the decision of the Court of Appeal in Beard v. Beard.’ 
This section of the Act also has the effect of very considerably 
curtailing the effectiveness of sections 1 and 2, which had managed 
to survive debates in both the House of Commons and the House of 
Lords. The fact that an amendment of this kind can be introduced 
in the Upper House at such a late stage makes nonsense of the 
doctrine that legislation expresses the will of the people as 
represented in Parliament. 

The controversy that took place over the seven-year clause 
showed once again that the questions that really stir the official 
organs of opinion in this country are not those concerning the 
upbringing of children or the distribution of property, but such 
questions as the circumstances in which a particular person may be 
recognised as the husband or wife of another. The two Houses of 
Parliament, which so firmly rejected the possibility that a married 
person might be divorced without having committed any matn- 
monial offence, raised no question about section 5 (4) of the new 
Act, which again repeats the present rule that all applications for 
financial relief and for orders as to the custody, maintenance and 
education of children of a family are ancillary to, that is, are the 
handmaids of, questions as to the marital status of the contending 
parties. 

It would take too long to go into all the constitutional as well 
as social questions that arise in connection with the passage of the 
present Act. I turn, therefore, to the provisions of the Act as it 
has now been passed. Sections 1 and 2 are aimed at facilitating 
reconciliation, although Lord Hodson was successful on July 19 in 
persuading the House of Lords to remove the words “ and Recon- 
ciliation ” from the title of the Act. Section 1 provides that if a 
husband has sexual intercourse with his wife, knowing of her 
matrimonial offence, this should not, as formerly, be conclusive 
proof that he has condoned the offence, but should merely be 


1 [1846] P. 8, Scott and Lawrence L.JJ., with Vaisey J. dissenting, overruling 
the decision at first instance of Hodeon J. (as he then was). 
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evidence of condonation which can be rebutted by other evidence 
sufficient to negative the necessary intent (as is the present position 
where a wife has intercourse with her husband knowing that he has 
committed a matrimonial offence).? The effect of section 1 is to 
reverse the rule laid down by the House of Lords in Henderson v. 
Henderson and Crellin.2 Few can read this case without feeling that 
the rule of law there laid down was a harsh one which placed a 
premium on insincerity in marital relations, and although the 
section overruling it was strenuously opposed, particularly by Lord 
Hodson and Lady Summerskill in the House of Lords, it is unlikely 
that many will mourn its passing. 

Section 2 of the Act provides in effect that both in the Divorce 
Court and in the magistrates’ courts resumption of cohabitation for 
no more than three months with a view to effecting a reconciliation 
should not amount to condonation of adultery or cruelty, and that 
in considering whether desertion has been continuous for three 
years immediately preceding the presentation of the petition, no 
account shall be taken of any period not exceeding three months, 
during which the parties resumed cohabitation with a view to recon- 
ciliation. A majority of fourteen members of the Royal Commission 
on Marriage and Divorce‘ recommended that two periods of 
desertion which together amount to at least three years within a 
period of three years and one month immediately before the com- 
mencement of proceedings, should constitute a ground for divorce, 
and that “‘ where one spouse has committed adultery, or has treated 
the other spouse with cruelty, the spouses should thereafter be 
allowed a trial period not exceeding one month during which they 
could come together in an attempt to effect a reconciliation, and 
that nothing which ensues during that period should be regarded as 
amounting to condonation of the previous matrimonial offence.” 
The rule allowing for one month for the reconciliation period has 
now been extended to three months. Probably the major effect in 
facilitating reconciliation will arise in cases of desertion. Under 
the previous law, if one party had deserted the other for any con- 
siderable period, the deserted party had a natural reluctance to 
make any attempt at reconciliation, knowing that if this failed the 
three-year period of desertion would have to start all over again. 

As already suggested, section 8 of the Act goes far to reduce 
the value of these provisions about reconciliation in cases of adultery 
by providing that if there has been condonation of adultery, the 
adultery cannot be revived by fresh matrimonial misconduct not 
amounting to a ground for divorce. 


2 The rule as regards the wife was reaffirmed by the Court of Appeal in 
Morley v. Morley [1961] 1 W.L.R. 211 after some misunderstanding of the 
decision of that court in Baguley v. Baguley, which, although it was decided 
in 1057, was not reported until after the decision in Morley v. Morley. 
See (1961) 24 M.L.R. 475. 

3 [1944] A.C. 49, upholding the decision of the Court of Appeal and of Hodson J. 
(as he then was). 4 Cmd. 9678, paré. 149. 
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The question of condonation does not arise with regard to 
desertion. Under the wording of the Matrimonial Causes Act, 
1950, it would appear that the law of condonation also does not 
apply to a husband’s rape or unnatural offence, but it is quite clear 
that the doctrine of the revival of a condoned offence by matri- 
monial unkindness ‘‘ of a real and substantial kind which is such 
as to be likely to inflict misery on the innocent party,” * applies 
to cruelty as well as adultery. It seems probable, therefore, that 
the principal effects of section 8 of the new Act will be to ensure 
first, that the well-advised spouse will be much more reluctant to 
condone an act of adultery by the other, and secondly, that in all 
cases of condoned adultery there will be an attempt to show that 
cruelty also arose and that although this was condoned it can be 
revived as the adultery cannot be. If this sort of result follows the 
stature of the law is unlikely to be enhanced, but its increased 
technicality will probably prove alike baffling to the layman and 
profitable to the legal profession. It is also very strange that 
adultery, for eighty years the only ground for divorce in this 
country, should now be singled out as the one offence the forgiveness 
of which is final and irrevocable. 

The effect of section 4 is to provide that collusion will in future 
be a discretionary and not an absolute bar to divorce. As 
Scarman J. pointed out in N. v. N. and E.," the difficulties of the 
problem of collusion vary according to the vantage-point of its 
would-be solver: ‘‘ If he viewed it from the heights of legal prin- 
ciple, it seemed comparatively simple; if he was enmeshed in the 
jungle of the particular facts of a specific case, it appeared baffling.’’ 
Many solicitors will consider making, in advance of divorce, agree- 
ments as regards maintenance only if the agreement is settled by 
counsel and the view of the court is obtained by summons to a 
judge before the bargain is finally struck. Indeed, it may well be 
that the legal profession has been somewhat too conservative in its 
approach to agreements about maintenance.® Since the passing of 
the Matrimonial Proceedings (Children) Act, 1958, there has been 
less danger of agreements about custody of children being regarded 
as collusive since the court must now insist on being informed in 


5 Perry v. Perry [1952] P. 208 E: A.), Hag goere in the case of constructive 


desertion; see Lord Merriman P. in W. H Ta P. 49 at op 52-68 
pas Howard v. Howard [1962] 8 WLR. "418 See p. 608 et seq., 
elow. 


6 Per Denning L.J. in Richardson v. Richardson [1950] P. 16 at p. 23; see 
also Bucknell L.J. at p. 21, ‘conduct making decent married ife together 
ımpossible," and Scott L.J. in Beard v. Beard. 946] P. 8 at p. 23, 
substantial breach of cay he Times, July 17, 1968. 
As was suggested by the nning Committee oma. 7024 (1947), para. 99 (xi). 
In Fletcher v. Fletcher [1063] 8 O.L. 847f, the Court of A peal upheld the 
decision of Wrangham J. that a husband’s withdrawal of answer to & 
divorce petition on condition that the maintenance order previously made 
against was rescinded and that he was granted access to Pis children was 
colMsive, and the wife's petition was dismis 


a 
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advance about what arrangements have been made. But section 4 
of the new Act should be of real, if minor, assistance to litigants and 
their advisors. 

The provision in section 5 that the court may now make an 
order for the payment of a lump sum in lieu of or in addition to an 
order for maintenance or alimony is also to be welcomed. Clearly 
there are many cases, particularly with a young wife, where it is 
most desirable that a lump sum should be payable to enable her 
to undertake a course of training or to set up in some business or 
profession. Subsections (2) and (8) of section 5 reverse the pro- 
vision in the Matrimonial Causes (Property and Maintenance) Act, 
1958, section 1, in which the court’s powers to make maintenance 
orders were to be exercisable either on pronouncing the decree or at 
any time thereafter. In two cases this year,® the Court of Appeal 
held that the Matrimonial Causes Rules, 1957, rules 8 (8) and 44 
(1), which declared that application could be made for maintenance 
only in the petition or answer or by leave of a judge, were ultra 
vires and void because of the Act of 1958. Section 5 (2) of the 1968 
Act now restores the position before 1958 by enacting that rules of 
court may provide, in such cases as the rules may prescribe, that 
applications for ancillary relief (including maintenance payments) 
shall be made in the petition or answer or otherwise only by leave 
of the court, and that rules to this effect in existence at the com- 
mencement of the Act are deemed to have been validly made. 

Section 6 of the Act contains a much overdue reform. To 
counter the attempts of husbands to frustrate their wives’? main- 
tenance claims by disposing of their assets, the Gorell Commission 
recommended as long ago as 1909,*° that the court should have 
power to grant an injunction, on a wife’s application, to restrain a 
husband from making away with his assets in order to defeat her 
claim for maintenance. It is a criticism of the Morten Commission 
that it rejected the idea of the court issuing an injunction to restrain 
such making away with property, on the ground that a litigafit 
should not be entitled to have his rights safeguarded before an 
order has actually been made.” It is difficult to understand this 
argument, as a wife’s right to maintenance is clearly established at 
law and does not depend upon the making of a court order. Instead 
of an injunction, the Morton Commission recommended that the 
court should have power, after but only after the wife had obtained 
an order for maintenance, to set aside dispositions already made by 
the husband to defeat that order, and the court was accordingly 
given such a power in 1958.1? Experience has demonstrated what 


8 Hodge v. Hodge [1968] 2 W.L.R. 297, and Bancroft v. Bancroft [1968] 
2 W.L.R. 800. 

10 Cd, 6478, para. 441, 

11 Cmd. 9678, para. 533, adopting the decision in Jagger v. Jagger [1928] 
P. 288. 


12 By the Matrimonial Causes (Property and Maintenance) Act, 1958, s. 2° 
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reason would suggest, that attempts to cure are no substitute for 
prevention. See for example, Wyler v. Lyons | where the court 
was faced with a transfer of assets from England into a trust set 
up in Liechtenstein by a husband to defeat his wife’s claim for 
maintenance. 

The new Act, however, has not filled another apparent gap in 
the Matrimonial Causes (Property and Maintenance) Act, 1958, 
which is that section 2 applies only where proceedings are brought 
against a man by his wife or former wife under any of the relevant 
provisions of the Matrimonial Causes Act, 1950. It would seem 
that if a man transfers his assets in order to defeat his wife’s claim 
for maintenance and dies before the wife takes proceedings, the 
disposition cannot be set aside, since the wife can no longer institute 
proceedings against him in the Divorce Division. 

O. M. Sronz. 


Protection oF Derosrrors Act, 1968 


Tms Act is the latest in a long line which seeks to protect people 
who put their money to work for them. Some of its ideas are as 
old as company law itself, others follow more recent precedents. 

The story starts with the birth of the limited liability company. 
It was not universally acclaimed. ‘* Were Parliament to set about 
devising means for the encouragement of speculation, overtrading 
and swindling,” cried one prominent critic, “‘ what better could it 
dor’? While no one today would deny the economic advantages 
of incorporation with limited liability, it must be admitted that 
fraudulent or reckless use of this business machinery has been a 
very real problem. For well over a century the legislature has 
sought to protect persons who enter into financial relationships with 
companies. 

° Two classes have needed protection, creditors and investors, and 
their protection has gone hand in hand. Limited liability was itself 
of fundamental importance to investors, of course, but incorporation 
benefited creditors because it removed the often insuperable diffi- 
culties in suing and levying execution against large, fluctuating 
partnerships. An important weapon used to protect both creditors 
and investors has always been publicity: the compulsory filing of 
information at the companies’ registry. It is of some interest to 
see how statutory protection has progressed and retrogressed over 
the years, 


18 eit W.L.R. 610. 

1 J. R. McCulloch, Enoyclopasdia Britannica (8th ed., 1859), tit. " Partnerships,” 
cited B. O. Hunt, The Development of the Business Corporation in England 
(1988), p. 127. McOulloch, whose classes in economics ‘‘ succeeded in making 
the’ dismal science temporanly attractive” (D.N.B., Vol. 85), had been 
firs Professor of Political Economy in the University of London. 
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Creditor Protection 


When incorporation by registration (without limited liability) was 
introduced in 1844,? the legislature was concerned that creditors 
should have the means of finding out with whom they were dealing. 
To this end particulars of the promoters, officers and subscribers had 
to be filed, and the directors had to make six-monthly returns of 
share transfers and membership changes. Anyone could inspect the 
documents filed at the registry.* 

This desire to help creditors by giving them access to information 
soon boomeranged. It is easy to follow the self-righteous though 
illogical line of argument which says ‘“ We have done all we can 
to help you by making the documents available. It is up to you to 
use the facilities we have given you, and it is your own fault if you 
fail to do so.”? Thus while it was ‘* wholly unrealistic ” 5 for Lord 
Wensleydale to say in 1857 that *‘ All persons ... must take notice 
of the deed [of settlement] and the provisions of the Act,” ® there 
was (and still is) a certain unreality in believing that it is possible 
to help people by having legal documents filed at a government 
office. 

The Limited Liability Act of' 1855 understandably went rather 
further by requiring a minimum paid-up capital (but only of £50) 
and seeking to protect the capital, but these safeguards did not last 
long, disappearing in 1856 and 1862.7 Provisions for registration 
remained, though registration of the list of shareholders (only of 
importance to creditors where shares were not fully paid) became 
an annual affair with the Act of 1856; this Act also reduced the 
minimum number of members from twenty-five to seven, and pro- 
vided for unlimited liability if the number fell below seven. The 
Companies Act, 1862, collected some of the relevant provisions 
together in ten sections under the heading ‘* Provisions for Protec- 
tion of Creditors ” ® and introduced a register of mortgages to be 
kept by the company. The register was to be open to inspection hy 
creditors or members, but unfortunately there was no right to 
inspect for prospective creditors or members until the register was 
opened to the public by the 1907 Act; meanwhile, however, regis- 
tration at the companies’ registry had been introduced in 1900. 
The 1867 Act introduced the power to reduce capital, with the 


2 Joint Stock Companies Act, 1844. 

8 For practical purposes transfers did not take effect until a return was made 
to the companies ' rogis : 1844 Act, s. 18. 

4 1844 Act, 8. 18. ee—not exceeding one shilling for each inspection— 
has not yet been hit by the inflation ch has affected most other prices 
since 1844. 

5 L. 0. B. Gower, Modern Company Law (2nd ed., 1957), p. 144. But perhaps 
not so unrealistic on the facts of the case itself 

6 Ernest v. Nicholls (18567) 6 H.L.Cas. 401 at p ). 419. 

1 For short details see Gower, op. ott., p. 48; though the courts slowly developed 
roles for maintaining the capital. 

8 1862 Act, ss. 80-48, immediately preceding 18 sections headed ‘‘ Proyisions 
for Protection of Members.” 
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elaborate procedure to protect creditors now to be found in sections 
67 to 71 of the 1948 Act. 

In 1907 the important obligation to file a balance sheet was 
introduced, with exemption for the newly-defined ‘“‘ private 
company ” and, perhaps more significant, it became an offence fo 
use the suffix “‘ Limited ’’ unless the company really was limited: 
the warning flag had become a banner of respectability. The 
amendments made in 1928, pursuant to the recommendations of 
the Greene Committee, were of limited importance to creditors, 
though the tightening-up of accounting, and the introduction of 
the offence of fraudulent trading, were of value. By this time the 
present protection afforded to creditors of the company was 
substantially established. 


Shareholder Protection 


The protection afforded to investors has occupied many more pages 
of the statute book, and has taken longer to develop to its present 
state. The 1844 Act was clearly destined to encourage company 
promoters, and some control over prospectuses might have been 
thought necessary. But all the Act required was the registration of 
prospectuses °: there was no control over contents. Surprisingly 
enough even this simple duty was ‘‘ found to be very burdensome ” 
to the promoters, no doubt because it applied to handbills and 
advertisements as well as to more formal documents, and in 1847 
it was repealed. 

Thus the Limited Liability Act, 1855, engrafted as it was on to 
the structure of the 1844 Act, had no provisions relating to pros- 
pectuses, and nor did the consolidating Acts of 1856 and 1862. But 
in February 1867, Re Overend, Gurney & Co., Ltd. came before 
Vice-Chancellor Malins.*° The failure of this banking company the 
previous year with debts of more than £18 million had led to a 
financial panic, the collapse of several banks, and the liquidation of 
over 200 companies." A prominent cause of the catastrophe had 
been the failure of the prospectus to refer to a highly material 
contract entered into between the partners in Overend, Gurney & 
Co., whose business was being acquired, and the company. The 
Companies Act, 1867,' section 88, therefore introduced the require- 
ment that every prospectus should specify the date and parties to 
“ any contract entered into by the company, or the promoters, 
directors, or trustees therefor, before the issue of such prospectus.” 


8 2 as hy in similar terms to the present definition in Companies Act, 1948, 
8. 5 

10 (1867) L.R. 8 Eq. 876. Affirmed by H.L. in August 1867, sub nom. Oakes 
v. Turquand (1867) L.R. 2 H.L. . The liquidation led in due course to 
Peek v. Gurney (1878) L.R. 6 H.L 877 (enfra). 

11 Hunt, op. oit., pp. 158-164; evidence of R. P. Harding (the joint liquidator 
nas Aai to the Select Committee of 1877, B.P.P. VIL, o. 865, 
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Any prospectus without these particulars was to be deemed fraudu- 
lent unless the person taking shares on the faith of the prospectus 
had had notice of the contract. The product of hasty drafting,” 
the words of the section were so loose that the courts had to limit 
them to material contracts,?* but the courts were prepared to hold, 
in effect, that it was impossible to rely on a contractual exclusion 
of liability (by a ‘“‘ waiver clause ” in the share application) unless 
the attention of the intending shareholder had been drawn to the 
nature of the contracts which the prospectus failed to mention. 

In 1877 the Lowe Committee emphasised the importance of full 
disclosure," but nothing was done until the Companies Act, 1900. 
This introduced provisions similar in their basic structure to ‘those 
in the present law: the registration of prospectuses on or before the 
date of publication, a detailed list of matters which the prospectus 
must set out, and the avoidance of all “ waiver clauses.” Later 
Acts prescribed more detail for the contents of the prospectus and 
extended the application of the rules. In 1928, for example, it 
became an offence to issue an application form for shares unless it 
was accompanied by a prospectus.!® That Act also introduced the 
right of members to apply to the court to cancel a variation of class 
rights.2” Finally, the 1947 Act prohibited allotment until the begin- 
ning of the third day after the issue of a prospectus generally, with 
the further three-day ban on revocation of applications in order to 
discourage “ stags,’? and again amended the contents of pros- 
pectuses. This Act also brought in certificates of exemption issued 
by a stock exchange."* 


Debenture Holders 


Debenture holders are creditors of the company, not members. But 
they are creditors of a special kind, for they lend their money to 
the company in order to supply capital which the company needs 
in its business. Economically, therefore, their function closely 
resembles that of shareholders, a resemblance which has become 
even closer since the introduction of non-voting shares. 

Moreover, ever since the earliest days when money was raised by 
bond issues, the procedure for raising loans of this kind has followed 


12 No such proposal was considered or recommended by the 1867 Select Com- 
mittee on the Limited Liability Act, B.P.P., Vol. X; and see the evidence of 
J. Morris to the Select Committee of 1877, B.P.P., Vol. VIO. 

18 Sullan v. Mitcalfe (1880) 5 C.P.D. 455 (0.A.). 

14 Greenwood v. Leather Shod Wheel Co. [1900] 1 Ch. 421 (C.A.); Cacket v. 
Keswick [1902] 2 Ch. 456 (O.A.). These cases do not seem to me to support 
the view that s. 88 of the 1867 Act ‘was easily evaded by exacting waivers 
from subscribers ' (L. Loss, Secursties Regulation (1951), p. 5). 

15 Report of Select Committee on the Companies Acts, 1877, B.P.P., Vol. VIII. 

16 This was really aimed at the ‘‘ abridged prospectus, which had become quite 
popular. 

17 Row (with slight amendments) 1048 Act, s. 72. 

18 The regulations of stock exchanges have in this century served to protect 
investors side by side with, and often in advance of, the statutory protection 
discussed here. See Gower, op. ctt., p. 274, n. 18. 
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that of offering shares. The individual negotiation of a debenture 
was not (and is not) uncommon, but if a substantial sum was to be 
raised a series of debentures, or the opportunity to contribute to a 
single fund (‘* debenture stock ’’), would be advertised to the 
public. The bond or debenture certificate was treated much like a 
share certificate, and the invitation was not to lend money to the 
company but to apply for these certificates, and was made by means 
of a prospectus. 

The law has therefore recognised the commercial likeness between 
shares and debentures. When the 1900 Act introduced control over 
prospectuses, ‘‘ prospectus ° was defined as an invitation relating 
to shares or debentures, and in this way the protection for 
debenture-holders has matched that given to shareholders.?® 


Share Buyers 


The protection so far described has looked to the person who 
takes shares or debentures direct from the company. What of the 
person who buys shares or debentures from their existing holder? 
In Peek v. Gurney *° the House of Lords rejected the claim, based 
on undoubted fraud in a prospectus, of the plaintiff who had bought 
the shares on the stock exchange some three months after the issue 
of the prospectus. In the words of the headnote, “ The proper 
purpose of a prospectus of an intended company is to invite persons 
to become allottees of the shares, or original shareholders in the 
company. When it has performed this office it is exhausted.’’ 21 

But the real problem has not been the limits to a claim based 
on fraud, but the absence of control over prospectuses issued to 
sell existing shares. Until 1928 there was complete freedom (subject 
to the common law of fraud, misrepresentation and breach of 
contract) if existing shareholders wished to advertise their shares. 
This meant that the “ offer for sale,” whereby shares were allotted 
in the first instance to an issuing house which itself sold the shares 
to members of the public, completely evaded the stringent pros- 
pectus provisions to be found in the 1908 Act, and the Greene 
Committee reporting in 1926 had no doubt that this gap in the 
legislation had in many cases been deliberately exploited.?? Thus 
the 1928 Act, based on the Committee’s recommendations, applied 
the rules governing prospectuses to “ offers for sale.” 2° 


19 The 1907 Act gave holders of debentures the same right to receive and 
inspect balance sheets and auditors’ reports as shareholders. 

20 (1878) L.R. 6 H.L. 877. 

21 S rotear, Gower, op. oity p. 297, has pomted out that in the modern 
practice the prospectus has wider and more prolonged purposes than i 
1865 and that it should not be difficult to datiigtiah ig oaa in a fraud 
claim today. 

22 Company Law Amendment Committee, 1026, Cmd. 2657, para. 40. 

28 Sea enow 1948 Act, s. 45. 
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Another problem considered by the Greene Committee was 
“ share hawking.” The doorstep tout, who today carries hire- 
purchase agreements,‘ in the 1920s carried share transfers, and the 
recommendation that house-to-house sales of company securities 
should be prohibited was adopted by the 1928 Act.?5 This Act also 
followed the recommendation that circulars offering shares or deben- 
tures should be accompanied by an abridged prospectus.7° 

The Greene Committee had recommended that the share hawking 
problem should be dealt with by separate legislation rather than in 
the Companies Act, but the only outcome was one section in the 
1928 Act, reproduced in the 1929 consolidating Act. Ten years 
later, however, came the Prevention of Fraud (Investments) Act, 
1989, which restricted the business of dealing in securities to certain 
limited classes of persons, and prohibited circulars (which could 
include newspaper advertisements) which could lead to the dispo- 
sition of securities unless accompanied by a prospectus complying 
with the statutory provisions.27 This part of the law is now to be 
found in the Prevention of Fraud (Investments) Act, 1958. It has 
never been decided whether section 14 of the 1958 Act, which makes 
it a criminal offence to distribute the circulars described unless they 
are, or are accompanied by, prospectuses, gives an aggrieved 
purchaser of securities who has suffered loss the right to sue for 
damages. The conflicting cases on breach of statutory duty, and 
the vagueness of the principle that the right to sue depends on the 
unexpressed intention of Parliament, make it difficult to predict 
whether an action lies. Yet, despite the comment of Somervell L.J. 
that while the courts have conferred on workmen a right to claim 
damages for breach of the Factories Acts, ‘‘ Purchasers from 
vendors on whom statutory obligations have been placed are less 
favoured,” #8 it is submitted that an action will lie. Although the 
statutory duty no doubt maintains high standards of commercial 
morality, its principal purpose is to protect the individual who 
might otherwise purchase the securities.?° ° 


24 Committee on Consumer Protection (‘' The Molony Committee '’) 1962, Cmnd. 
1781, para. 742. 

25 Unfortunately the recommendation was adopted literally, so that the offence 
was only committed by going from house to house: it became necessary 
to prove, not a call at a house to sell shares, but a call at two houses. 
See the report of the Bodkin Committee on Share-pushing, 1987, Cmd. 
5589, para. 22. 

26 There were few prosecutions for these offences, and it never seems to have 
occurred to anyone to argue that there was a distinction between offerin 
securities for sale and inviting offers to buy. Cf. Fisher v. Bell mosii 
1 Q.B. 804 (D.C.). 

27 For a fuller summary see Gower, op. cit., p. 286. 

38 Dissenting in Solomons v. R. Gertzenstein, Lid. [1054] 2 Q.B. 248 (0.A.) at 
p. 255 (fire adape), citing Phillips v. Britannia Hygientc Laundry Co., Ltd. 
{1928] 2 K.B. 882 (dangerous lorry), Biddle v. Truvos Engineering Co., Ltd. 
[1952] 1 K.B. 101 (sale of unfenced machine). 

29 Of. Romer L.J. in Solomons v. Gertsenstein (supra) at p. 265; ‘‘It is a 
matter of general sorrow to hear of persons who have been trappęd in 8 
burning house without any means of escape; but it is death to the victims 
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Depositors 

It might have been thought that by now the investing public were, 
one way or another, well protected. But a way of raising money, 
completely free of control,” was left to companies: borrowing on a 
short-term basis. For years many reputable companies, including 
members of the Industrial Bankers Association and the Finance 
Houses Association, have raised money to finance their business 
operations by short-term loans, repayable on demand or on notice, 
generally called ‘“‘ deposits.” Frequently advertisements were 
issued inviting deposits, and even circulars have been distributed. 
None of this was caught by the Prevention of Fraud (Investments) 
Act, which is limited to profits arising from securities (shares, 
debentures, and units under a unit trust) or from property,*! or by 
the prospectus provisions of the Companies Act. 

It might no doubt be argued that these deposits, if acknowledged 
by the company in writing (as they invariably were), were 
“ debentures.” Such an assertion could be founded on the well- 
known remark of Chitty J.: “ In my opinion a debenture means a 
document which either creates a debt or acknowledges it, and any 
document which fulfils either of these conditions is a debenture.’ 32 
Although most debentures are secured by a mortgage or charge, 
this is not an essential feature, and the definitions in both the 
Companies Act, 1948, section 455 (1), and the Prevention of Fraud 
(Investments) Act, 1958, section 26 (1), specifically say ‘‘ whether 
constituting a charge on the assets of the company ® or not.”? Yet 
judicial definitions of ‘‘ debenture ” do not carry the argument far. 
Lindley J. did not know the correct meaning of debenture,®+ and 
there has been no attempt to lay down a universal definition: the 
decisions have simply had to decide whether a particular document 
is or is not a debenture as that term is used in a particular statute. 
In general, the approach has been that a document is only a 
debenture if the commercial world recognises it to be one, and in 
addition to the list of “ the more common or salient characteristics 
of a debenture ”’ to be found in Palmer’s Company Precedents ** 
one could add that debentures are normally documents of a formal 


themselves." The Jenkins Committee (Report of the Company Law Com- 
mittee, 1962, Omnd. 1749) recommended that s. 18 of the 1958 Act (to which 
a simuar argument to that in the text may be applied) should expressly 
grant a civil remedy: paras. 254, 264 (a). 

80 Borrowing in the ordinary course of business, and borrowing money repayable 
on not more than sıx months’ notice, are exempt from the provisions of the 
Control of Borrowing Order, 1959, and for some years the Treasury has given 
its general consent to the borrowing of money by bodies corporate. In 
any event, Tr consent was given or withheld in the national interest 
without regard to the position of investors. 

3i Quasre whether the reference to property would bring in hire-purchase business. 
Cf. Hughes v. Trapnell [1062] 8 W.L.R. 1068 .C.). 

52 Levy v. Abercorris Slate and Slab Co. (1887) 87 Ch.D. 260 at p. 264. 

38 ‘'. . . corporation ° in 1958 Aot. 

84 British I Steam Navigation Co. v. O.I.R. (1881) 7 Q.B.D. 165 at p. 172. 

85 Part 8, Chap. 1. 
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nature ** which are transferable in a similar way to shares.*" The 
short answer to the contention, then, is that deposit receipts are 


not debentures or company securities because no one in business 
regards them as such.** 


The 1968 Act 

This is the gap in the protection to the investing public which 
the new Act sets out to fill. There is no doubt that the gap needed 
filling, for investment by means of unsecured loans of this nature 
has been growing in recent years. It has been particularly 
attractive to the small man, who is put off by the formality of 
share or debenture purchase and who hesitates to consult a stock- 
broker. There was thus general support for the proposal in the 
Queen’s Speech in 1956 “ to regulate borrowing by hire-purchase 
finance companies,” and general disappointment that the legisla- 
tion took six years to draft. In the intervening years there had 
been concern about a number of unsuccessful companies which had 
taken substantial deposits from the public in order to use the 
money in property or livestock speculation (the MIAS group was 
reputed to have obtained about £750,000 from small investors), and 
the resulting statute is not limited in its application to hire-purchase 
companies. 

The control exercised by this Act is not over the taking of 
deposits as such, but only comes into operation when an advertise- 
ment is issued inviting the public to deposit money. ‘‘ Deposit ’’ 
means * a loan of money at interest, or repayable at a premium,” 
but it does not include a loan to a company “ upon terms involving 
the issue of debentures or other securities.” *° ‘*‘ The public ” is 
defined, in a paragraph based on section 55 (1) of the Companies 
Act, 1948 (which the Jenkins Committee regarded as satisfactory), 
as including any section of the public. The control falls into two 
parts: a restriction on advertising, and the consequences of 
advertising. : 


Restriction on Advertising 


The general principle is that, on or after October 11, 1968, “no 
person shall . . . issue any advertisement inviting the public to 
deposit money with him.” To this principle there are three main 
exceptions: 


36 Though not necessarily under seal: British India Steam Navigation Co. v. 
C.I.R. (supra). 

37 The Stock Transfer Form set out in the Stock Transfer Act, 1968, applies 
inter alia, to both shares and debentures. And see Companies Act, 1948, s. 80 
as to certificates. 

38 They might be a more attractive form of investment if they were debentures: 
“ Some people fancy there is magic in the word debenture—that debentures 
are won l things to have "': per Lindley J., British India Steam Naviga- 
tion Oo. v. C.I.R. (supra) at p. 178. 

39 Bee above as to debentures. ° 
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(a) Individuals, partnerships and unincorporated societies may 
issue advertisements with the written permission of the 
Board of Trade (“ this provision will be tightly 
administered ” +0). 

(b) Companies incorporated in, or having an established place 
of business in, Great Britain may issue advertisements which 
comply with the Protection of Depositors (Contents of 
Advertisements) Regulations, 1968.41 These regulations are 
drafted to ensure that advertisements are not misleading. 
Thus advertisements in newspapers or magazines, or on 
posters, film, radio or television, are permitted if they 
mention the name of the company and any business name it 
uses and an address from which further particulars can be 
obtained.*? But if more information is given, it must be 
complete. For example, if the rate of interest is given the 
advertisement must also state the minimum amount to be 
deposited in order to earn that rate of interest, the minimum 
period of deposit, and the notice required; if the amount of 
the company’s authorised or issued capital is mentioned, the 
amount of the paid-up capital must be stated with equal 
prominence **; if the amount of the company’s assets is 
stated, they must be described as the net assets or else the 
amount of the company’s liabilities must be stated with 
equal prominence; if repayment is said to be guaranteed or 
secured, details of the guarantee (and guarantor) or security 
must be given. 

(c) Advertisements by banks, building societies, friendly 
societies, or industrial and provident societies, are excluded, 
and so are advertisements with respect to investments des- 
cribed in the First Schedule to the Trustee Investments Act, 
1961 (which includes all quoted securities issued by U.K. 
companies with an issued and paid-up capital of at least 

° £1 m. which have paid a dividend for each of the past five 

‘ years).* 


The Consequences of Advertising 


The main consequence of advertising for deposits is an obligation 
to file accounts every six months, the first accounts being filed 
before any advertisement is issued.4° The accounts are to be filed 


40 President of the Board of Trade, H.C. Debates, Vol. 668, col. 1182 (December 
4, 1062), 3 41 B.I. 1988 No. 1897. 

43 But circulars must also state the nature of the company’s business, the 
names of directors and bankers, and the date of specified accounts. 

aa oe the recommendation of the Jeninns Committee, peras. 289 and 

c). 

44 The Board of Trade may make regulations containing further exemptions. 

45 This principle comes into full operation for advertisements issued on or 
after January 11, 1064, but there are transitional provisions for advertisements 
on or after July 10, 1963 and, in some cases, for earlier advertisements. 
There is also power for the Board of Trade to relax these requirements. 
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both with the Board of Trade and the companies’ registry, and 
details of the form of accounts are to be found in the Protection of 
Depositors (Accounts) Regulations, 1968.4° In substance, the 
accounts are to be a balance sheet and a profit-and-loss account 
complying with the Eighth Schedule to the Companies Act, 1948, 
but there are some modifications, and there is an important list of 
additional information to be revealed by the accounts, such as the 
total amount of deposits in the hands of the company and details 
of hire-purchase and credit sale business.*7 Copies of these accounts 
must be supplied free to every new depositor, and to every 
prospective depositor on request. 

There are some further consequences. Before this Act there was 
nothing to stop a private company (or even an exempt private 
company) taking deposits from the public, or advertising for such 
deposits.*® Now any private company which advertises for deposits 
will temporarily lose some of its most important privileges: there 
must be at least seven members and two directors, and even if the 
requirements of section 129 are satisfied it ceases to have any of the 
advantages of an exempt private company.*® In effect the Act 
creates a new class of company, which may be regarded either as a 
quasi-public company or a semi-private company: the company 
retains its legal status as a private company or an exempt private 
company but is deemed not to be one as far as these privileges are 
concerned. 

Moreover, when a company issues advertisements for deposits it 
comes under closer control of the Board of Trade. The Board is 
enabled to file a winding-up petition on four new grounds (unable 
to repay deposits, assets valued less than liabilities, default in 
delivery of accounts, or failure to keep proper books of account), 
and once a petition on one of these grounds is presented no more 
deposits may be taken. And power is given to the Board to inspect 
books and papers of a company advertising for deposits and to 
demand explanations: there is some similarity between this sért 
of investigation and the appointment of an inspector under the 
Companies Act, but it is more informal and should therefore escape 
publicity which might harm the company’s trading. This power 
may be exercised in order to secure compliance with the provisions 
of the 1968 Act, or to determine whether an inspector should be 
appointed under section 165 of the 1948 Act. 


and there are provisions as to new companies. The accounts need only be 

audited annually, the interim accounts being headed '' Unaudited.” Banks, 

building societies, friendly societies, and industrial and provident societies 
need not file accounts under this Act. 

46 BI. 1968 No. 1853. 

47 Neither the Registrar of Companies nor the Board of Trade is given power 
to reject accounts on the ground that they set out the required information 
in a manner likely to create a false impression or to mislead: cf. Jenkins 
Committee, para. 251. 

48 As has been shown, deposits sre not debentures. 

49 Except that, under s. 148, copies of special and certain other resolutions 

still need not be printed. 7 
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Prevention of Fraud 


The remaining matters in the 1968 Act may be regarded as amend- 
ments to section 18 of the Prevention of Fraud (Investments) Act, 
1958. Section 18 of the 1958 Act makes it an offence to induce or 
attempt to induce persons to invest (there is a very detailed 
description of what is covered by this section, which is amended and 
enlarged by sections 1 and 21 of the new Act) by any statement, 
promise or forecast which is misleading, false or deceptive and is 
known to be misleading, false or deceptive or is made recklessly. 
There has been a striking difference of judicial opinion as to the 
meaning of “* reckless °”: Donovan J. thought it meant “ care- 
less,” °° Salmon J. thought that it must involve dishonesty, 
and Paull J. thought it meant “‘ rash, with no real basis of 
facts.” "2 The Jenkins Committee thought that the section should 
be limited to dishonest acts,"* but the 1968 Act has resolved part of 
the doubt by inserting the words “ dishonestly or otherwise.” Thus 
it is clear that honest recklessness is as criminal as dishonest 
recklessness. No doubt if reckless means, as Lord Herschell 
thought, “ not caring whether it be true or false,” * it is difficult 
to describe such conduct as honest.” If the maker of the statement 
did not believe it to be true he can be described as dishonest; but 
he is no more honest if he does not care whether it is true or false. 
Nevertheless, for the purposes of the Prevention of Fraud Act 
Parliament has now approved the rejection by Donovan J. of 
Lord Herschell’s timeless words and it seems that the offence is 
committed by “‘ a high degree of negligence without dishonesty.” 5° 

It will be seen that the Act of 1968 is an important addition to 
investor protection. No doubt when, in due course, a new consoli- 
dating Companies Act is passed this Act, together with the 
Prevention of Fraud (Investments) Act,°’ will be incorporated into 
the main body of companies legislation.’ 


AUBREY L. DIAMOND. 


50 R. v. Bates and Russell [1959] 2 All E.R. 849. 

51 R. v. Mackinnon [1959] 1 Q.B. 150. 

52 R. v. Grunwald [1961] 82 W.L.R. 606. 

53 Para. 254. None of the suggestions of the Jenkins Committee for the 
amendment of the 1958 Aot have been adopted in the 1963 Act. 

54 Derry v. Peek (1889) 14 App.Cas. 387 at p. 874. Lord Herschell'’s use of 
the word ‘‘careless"’ is rather misleading in this context, and clearly 
means “not caring.” 

55 Cf. B. W. M. Downey (1961) 24 M.L.R. 781. 

56 R. v. Bates and Russell [1952] 2 All H.R. 842 at p. 846, per Donovan J. 

57 Except the part regulating the busimess of dealing in securities. 

58 As recommended by the Jenkins Committee in relation to the Prevention of 
Fradd (Investments) Act: paras. 281-282, 284 (b). 


NOTES OF CASES 


Tue Net BOOK AGREEMENT 


In 1899 a number of publishers agreed, ‘‘ in the interest of the 
booksellers, as urged by the majority of them and their representa- 
tives,” 1 to introduce resale price maintenance in respect of those 
books which they individually chose to publish as ‘* net ” books. 
The Net Book Agreement (N.B.A.) came into force the following 
year. At first relatively few titles were published as net books, and 
most fiction was excluded from the scheme until after the First 
World War. The agreement was revised from time to time, most 
recently in 1957. It is this agreement of 1957 which was found 
by the Restrictive Practices Court not to be against the public 
interest ?: it conferred specific and substantial benefits on book 
buyers, and there was “f no detriment which needs to be taken into 
account for purposes of the tailpiece to the section [section 21 (1) 
of the Restrictive Trade Practices Act, 1956] or, if there be any,... 
it is of insufficient weight ’? (p. 827). 

The court came to its general finding by the following route. 
First, without the N.B.A. price-cutting of books by retailers would 
be unavoidable. Secondly, price-cutting would be occasional and 
selective. ‘‘ We do not think that serious price-cutting would be 
otherwise than occasional, but there would, we feel no doubt, be 
occasions when price-cutting would occur ” (pp. 812-818). Thirdly, 
stockholding booksellers (of which there was an estimated 750) 
would lose business to specialist library suppliers in the supply of 
books to public libraries. Fourthly, the effects of the price-cutting 
and the diversion of library business would be as follows: ‘‘ The 
number of stockholding booksellers in the country would be reduced. 
The stocks held by the surviving stockholding booksellers would be 
less extensive and less varied than at present. Although in rare 
cases retail purchasers might be able to buy particular titles more 
cheaply than if the agreement remained in force, the retail prices 
of most books would be higher. Fewer titles would be published, 
and those which failed to find a publisher . . . would include works 
of probable literary or scholastic value ” (p. 822). Gross margins 
in bookselling would also be higher: booksellers would press for 
higher margins and publishers ‘‘ would find themselves compelled 


1 Quoted from the text of the scheme proposed in 1899 by the Publishers’ 
Association and accepted by the Associated Booksellers; reproduced in Sir 
Frederick Macmillan, The Net Book Agreement 1899 and the Book War 
1906—1908 (Glasgow 1924), p p. 29-80. 

2 Re Net Book Agreement, Pigs? (1962) L.R. 8 R.P. 246. All otherwise 

unspecified page references in this note are to this report of the judgment. 
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to offer increased discounts ° (p. 816). These effects would be 
injurious to the book-buying public and to booksellers; and libraries 
also would not be better off without the agreement. 

The court observed that ‘ any view as to what will be likely to 
happen if the agreement comes to an end is bound to be specula- 
tive ”? because, owing to the long period of resale price maintenance 
of books in this country, witnesses had to “ base their forecasts of 
the future on assumptions unsupported by experience or recent 
history ”? (p. 811). Noting that for this reason their assessment 
of the effect of the removal of the agreement on book prices was 
“ the most difficult part of the case,” the court said: ‘ We are 
conscious that others might make a different assessment of what 
is likely ” (p. 828). The purpose of this Note is to indicate the main 
grounds on which the court’s assessment of the likely effects of the 
abrogation of the N.B.A. is considered to be unconvincing. The 
Note considers, first, the two main analytical arguments under- 
lying the judgment; then it reviews the Canadian experience of a 
book trade without resale price maintenance (which figures 
prominently in the judgment); finally, it reviews briefly some 
aspects of the retailing of books in the United Kingdom before the 
first N.B.A. in 1900. 


A major component of the assessment presented in the judgment 
is that the predicted sporadic and selective price-cutting would 
increase the risks of stock-holding by booksellers who would, there- 
fore, reduce their pre-publication and stock orders and also their 
stocks (see esp. p. 814). Since many book-titles or classes of 
books would be susceptible to price-cutting— although we think 
that it is unlikely that more than a small proportion of the titles 
published would actually become the subjects of price-cutting ” 
(p. 814)—the uncertainty would be widespread. Caution on the 
part of the booksellers would throw more of the risks of the trade 
of to the publishers, who would react by printing smaller editions 
(thereby raising costs per book) and by being less adventurous 
about the publication of marginal books (marginal, that is, com- 
mercially, not in terms of intrinsic merit). 

The first point to note is that the court expected tremendous 
ill effects to spring from an apparently trivial cause, occasional and 
selective price-cutting. One would have thought that the likelihood 
of serious effects would be related to the extent of the change (i.e., 
price competition) brought about by the removal of the agreement. 
Instead, there is the prediction of a markedly asymmetrical com- 
bination of an insignificant measure of price competition (conferring 
negligible benefits on consumers) and dramatic and extensive ill 
effects (materially damaging the interests of consumers). If price- 
cutting were to be only sporadic and limited in extent, is it not 
likely that the additional risks to booksellers in the aggregate would 
be snrall, and would not disturb their practices significantly, if at 
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all? è If, as was stated in the judgment (pp. 258-259), the stocking 
of books by booksellers leads to sales of books, would booksellers 
curtail stockholding significantly unless the new uncertainties were 
correspondingly onerous? Perhaps the most one might expect 
from the predicted price-cutting would be that gross margins on 
some books might be somewhat higher to make up for the occasional 
sales at lower margins of titles subject to one of the occasional bouts 
of price-cutting (unless the increased rate of sale of these titles itself 
compensated for the lower margin per unit). 

The court took the view that publishers would be less willing 
to publish commercially marginal titles. However, this does not 
fit in well with the part of the analysis (presented in the judgment) 
now under discussion. The titles which publishers consider to be 
on the margin of profitability are not the ones which would be 
thought of as likely subjects for the kind of price-cutting envisaged 
by the court. One cannot’ imagine these small-edition titles being 
taken up by department stores wishing to make a splash or by 
supermarkets wishing to handle quick-moving lines (see pp. 695- 
696 below). Thus, on the court’s particular argument, these titles 
especially would not be subject to new risks of price-cutting. If the 
risks of price-cutting envisaged in the judgment were to have any 
effect on the holding of stocks, it would tend to be confined to those 
classes of books which would be tempting to price-cutters. It is 
arguable that for such books there is in any case no difficulty of 
reaching buyers. Moreover, those books which were taken up by 
price-cutting outlets might in fact in this way be more widely 
stocked. The judgment, however, does not mention this possibility, 
nor the possibility that these outlets and their practices might 
attract people who would ordinarily not visit bookshops, thus 
reaching an untapped segment of the market. 

The second major component of the court’s assessment is the 
predicted diversion of library business from stockholding book- 
sellers to specialist library suppliers not selling books to the publfc. 
Under the N.B.A. public libraries may be granted discounts not 
exceeding 10 per cent. of the price of net books. There is in fact 
no price competition in the supply of net books to libraries. With- 
out this protection, the court foresaw that stockholding booksellers, 
particularly smaller local bookshops, ‘f would be at a great dis- 
advantage in competing with specialist library suppliers ’’; and that 
if library authorities were to put their requirements out to tender, 
“ we feel no doubt that specialist library suppliers would be better 


3 Cf. Re Linoleum Manufacturers’ Association's Agreement (1961) L.B. 2 R.P. 

805 at p. 425: ‘‘ We agree that the tendency is for greater stockholding by a 

reon who has confidence that the price will not be frequently reduced. 

ut the evidence as a whole does not persuade us that such price movements 

as would result from pre competition in this trade would result in inadequate 

stockholding by trade outlets, or alter stockholding habite to an extent 

sufficient to amount to a denial to the public of a substantial benefit or 
advantage.” . 


694 THE MODERN LAW REVIEW Vor, 26 


able to compete for such business than local stockholding book- 
sellers ° (p. 815). Thus many stockholding booksellers would be 
driven out of business, or be forced to curtail their stocks. 

The first point to note here is the recognition that some suppliers 
or forms of supply are more efficient than others. This important 
issue is not, however, pursued in the judgment. 

The second point is that there is no assessment of the quantita- 
tive significance of the likely diversion of library trade. How much 
trade is likely to be lost? Library purchases of books (net and non- 
net books) constitute about one-tenth of all net books bought in 
the home market (p. 265). This in turn would be about one- 
twentieth of the total output (sold at home or abroad) of U.K. 
book publishers (p. 264). Since specialist library suppliers already 
supply some part of the library trade under the N.B.A. (no figures 
are given), and since some booksellers other than the so-called 
stockholding booksellers presumably supply some libraries, the 
amount of library business of stockholding booksellers would seem 
to be relatively small. (The court, at p. 266, thought that trade 
with libraries was about one-eighth of the average stockholding 
bookseller’s business.) Furthermore, since all stockholding book- 
sellers are not equally involved in library supply, all are not likely 
to be seriously affected by diversion of trade to specialist suppliers. 
No data or estimates are given in the judgment of the numbers of 
booksellers who would be seriously exposed, by virtue of a material 
stake in the supply of libraries, to price competition from the 
specialist suppliers. 

It is thus not possible to arrive at any clear idea of the orders 
of magnitude involved.‘ Furthermore, the discussion (in the judg- 
ment) of the economics of bookselling is insufficient to help the 


4 For the Registrar of Restrictive Trading Agreements ıt was pointed out that 
there was ‘a lack of precise evidence—indeed in some instances a complete 
absence of evidence—on such matters as the proportion of books sold through 

*stockholding bookshops, the proportions of publishers’ or booksellers’ turnover 
derived from popular and less popular books, the proportion of books which 
might attract price-cutting, he roportion of subscription orders to all 
orders, the proportion of subscription orders placed for public hbraries, the 
proportions of bodri supplied to public libraries by library suppliers and by 
8 olding bookshops, respectively . . ."’ (p. 809). The court commented: 
“If the Act of 1956 in fact imposed upon the association the necessity of 
adducing precise quantitative evidence on such matters, the burden in a 
case like de present one would, we think, be insupportable. ... We do not 
think, however, that the association is under this necessity, although the 
court is certainly entitled to expect that the parties will put any available 
and relevant maternal before it in as helpful a form as possible" (p. 809). 
It is interesting to compare the court’s comments in this case with its 
comments in its very first case. Then one of the issues was whether 
the loss of certain business by country chemists would cause many of them 
to close down. The court said: ‘' The evidence we have had is too nebulous 
to support that conclusion. ... We have no satisfactory evidence of the 
number of chemists who, on this argument, it would be in the public 
interest to preserve in business. We do not know what proportion serve 
country districts or how many, if any of them, are essential to the maintenance 
of the National Health Service. In our judgment, the [respondent] federa- 
tion did not succeed in lifting this point out of the r of speculation." 
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reader to assess the extent of the repercussions of the diversion of 
library business (or of the selective price-cutting). By how much 
would the net profits of booksellers (with different degrees of partici- 
pation in the library trade) fall if they were to lose all or a major 
part of their library business? To answer this question calls, inter 
alia, for some estimate of how costs of bookselling vary with the 
volume of business done and with changes in the composition of 
business done. For example, if there are significant economies of 
scale in a particular bookselling establishment, the loss of, say, 
one-eighth of its business, might render the rest of its business 
unprofitable at current rates of gross margins—it might not be 
able *¢ to cover its overheads.” On the other hand, the inability 
(because of the N.B.A.) of a particular bookseller or specialist 
library supplier to increase his turnover by offering to sell more 
cheaply may prevent him from taking full advantage of economies 
of seale otherwise accessible to him. These issues, and other 
related issues, are not, however, discussed in the judgment." 


How did the court come to the view that price-cutting in this 
country was likely to be occasional and selective? “f... We are 
satisfied that the cessation of retail price maintenance for net 
books would be likely to produce results in this country broadly 
similar to those experienced in Canada” (p. 814). ‘* Evidence 
which we have heard about conditions in Canada, where there is no 
retail price maintenance in respect of books, suggests the kind of 
thing that would be likely to occur here . . . ” (p. 818). The 
evidence referred to in the judgment concerns price-cutting of 
English books in Montreal, apparently from 1952, when resale 
price maintenance was prohibited, to 1955. Sporadic and highly 
selective price-cutting by department stores—‘ a device to attract 
custom to the store ’*—‘* was liable to occur about twice a year.” ° 
Later, supermarkets ‘‘ introduced a similar but more continuous 
form of competition ’ in respect of “ standard series of books ‘of 


Re Chemists’ Federation Agreement (No. 2) (1958) L.R. 1 R.P. 75 at pp. 

100-110. 

The interesting and difficult questions confronting the court are: how 

far can quantitative data and estimates be used effectively to reduce the area 
of speculation? And how far should the quest for quantitative evidence be 
taken? In the two judgments cited here, the court seems to have taken 
two quite different positions on these questions. 
It should be added that the court seems to have taken the view that gross 
margins on different classes of books reflected suffinently accurately differences 
in the value of the services rendered to the publishers by the booksellers, 
go that there was little direct ‘' subsidisation ’ of the sale of difficult-to-sell 
books by essy-to-sell books (pp. 297 and 822). The court thus seems to 
have rejected a common contention in support of resale price maintenance 1n 
books. 

6 The court noted briefly that in Montreal, predominantly a French-speaking 
city, ‘books in the French language were for some reason less exposed to 
this sort of [price-cutting] risk ” (p. 818). The reason is not given. 
It is also not explained why the market ın England should go the way of 
English books in Montreal rather than that of French books. ° 
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a popular kind easy to sell ’? (p. 818). This is the pattern which 
the court thought likely in the U.K.” The court did not ignore 
“ the fact that social and commercial conditions in this country and 
Canada may differ in some relevant respects.” Nevertheless, it 
reached its conclusion on the basis of the Canadian experience, and 
the fact that the “‘ opinions ” or “ apprehensions ” of witnesses 
engaged in the book trade in this country coincided with the 
evidence of Canadian experience (p. 814). 

It is clear from the judgment that the court was of the opinion 
that price-cutting would be the same in the U.K. as it has been 
in Canada. It is not clear, however, whether the court’s assessment 
of the likely effects of price-cutting in the U.K. was based on an 
examination of the effects of price-cutting in Canada. Presumably 
it was not. There is no reference in the judgment to any systematic 
information for Canada (before and/or after the abolition of resale 
price maintenance) about any of the relevant magnitudes referred to in 
its prediction of the effects of the removal of the N.B.A. Thus there 
is no reference to the facts, for Canada, of the volume and value 
of books sold, the number of stockholding booksellers, the volume 
of pre-publication orders, the extent of stockholding, the gross 
margins realised on books,® the number of titles published, and 
the size of publishers’ printing orders. There is no reference in the 
judgment to evidence on these matters by Canadian publishers, ‘or 
by British publishers of their experience in selling in the Canadian 
market before and after prohibition of 1951. It is presumably the 
difficulty of obtaining systematic evidence of developments in 
foreign countries, of filling in the background to such developments, 
and of interpreting such data as are available, that accounts for the 
general reluctance of the Restrictive Practices Court to hear 
argument based on foreign experiences.* In this respect the 


7 It would seem that a rather similar picture of the nature and extent of 
eprice-cutting was presented by counsel on behalf of the Registrar; see 
pp. 282-283 of the report. 

8 There is, however, a reference to the effect that price-cutting ‘‘ resulted in 
pressure by Canadian booksellers upon the wholesale importers . . . for 
increased discount margins, which eventually resulted in the usual margi 
being increased from 83% per cent. to 40 per cent. [off published or list pricas] ” 
(pp. 818—814). But this refers to dıscounts allowed, which are not the same, 
when there is some price-cutting, as gross margins realised. Furthermore. 
other explanations of the ımcresse ın discounts off list prices are possible. 
Thus J. N. Wolfe, ‘‘The Market for Books in Canada” (1958) 24 The 
Canadian Journal of Economics and Polstical Science 641-559 at p. 544: 
‘A few prominent booksellers have, on the other hand, worked together 
openly from time to time to raise booksellers’ discounts; their singular 
success (they managed in a brief period to raise most discounts from 
88 per cent. to 40 per cent.) is an indication of how powerful even the 
weakest firms may be if in collusion against a strong but unorganised 
opposition. It may also partly reflect, however, the belated recognition by 

e [publishers”] agents of the shrinkage in the number of retail outlets 
at the old discount level.” There is no reference in this article to the 
effect of retail price-cuttiing on this or any other aspect of the book market. 

® Bee Practice Note (Objections to Proofs) (1961) L.R. 2 R.P. 165 at p: 166; 
Re Cement Makers’ Federation Agreement (1961) L.R. 2 R.P. 241 at p. 266; 
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two-page reference to Canada in the present judgment, and the part 
it plays in the judgment, are innovations. 

Available systematic data in other sources on the Canadian 
book trade are sketchy. Moreover, as is usually the case, their 
precise interpretation is complicated because many things which 
might affect the market for books have changed since 1951 in 
addition to the abolition of resale price maintenance. Nevertheless, 
it is at least worth noting that available statistical series would not 
support a view that after 1951 (when resale price maintenance was 
prohibited) the market for books took a turn for the worse: an 
examination of these series would not lead to the identification 
of the years 1952 or 1958 or the decade 1952-62 as marking a 
downward turning-point or even a deceleration of the rate of 
growth.” Furthermore, the fact that no evidence was given in 
respect of the book trade to the Canadian parliamentary inquiry set 
up in 1960 to consider, inter alia, the case for changing the law 
prohibiting resale price maintenance suggests at least that the 
repercussions of the abolition of resale price maintenance were not a 
burning issue for those concerned with the trade." 


We now turn to consider whether the most recent experience in 
this country of a book trade without a net book agreement—in the 
decade or so before 1900—supports the predictions made by the 
court in the present judgment.” 


and Re Linoleum Manufacturers’ Association's Agreement (1961) L.R. 2 R.P. 
805 at p. 428. Bee also Re Permanent Magnet Assoctation's Agreement 
(1962) L.R. 8 R.P. 119 at p. 170. 

10 The production in Canada of ‘‘ books printed and bound, not chiefly for 
advertising," rose from $8-4 mn. in 1949 to $100 mn. in 1951. Thereafter 
it rose more rapidly to $15-0 mn. in 1984, and then, with some fluctuation, 
to $188 mn. in 1959. (Canada: General Review of the Manufacturing 
Industries of Canada (annual).] The number of b titles published in 
Canada shows & rapid increase from 1962, when the available series begins. 
(UN: Statistical Yearbook). Imports of books into Canada (quantitatively 
more important than home production) show considerable increases. Frem 
$8-3 mn. in 1045 (in terms of f.o.b. values in exporting countries) imports rose 
to $17-0 mn. in 1051. The increase went on uninterruptedly year by year 
after that, from $18:4 mn. in 1952 to $48-8 mn. in 1061. [Canada: Trade of 
Canada (annual).] Even allowing for price changes, the ‘‘ consumption "’ 
of books in Canada appears to have Taan increasıng without a break. 
The value of '‘ printed books ” exported from the United Kingdom to Canada 
rose more or less uninterruptedly from 1948 to 1960. The volume of exports— 
measured by weight—rose likewise; it has been twice as large in recent 
years as in 1951. Exports to Canada represented 7:4 per cent. (by value) 
of all U.K. book exports in the four years 1948-51; the percentage was 
8-6 in the four years 1952-56, and 7-6 in the five years 1956-60. (U.K.: 
Annual Statement of the Trade of the United Kingdom with Commonwealth 
Countries and Foreign Countries.) 

11 The proceedings of this committee are reported in: Standing Committee on 
Banking and Commerce, Minutes of Proceedings and Evidence: Bil C-58, 
an Act to amend the Combines Investigation Act and the Criminal Code, 
1960. 

12 This experience was apparently not discussed before the court. The court 
noted: * Before it came into existence in 1957 another agreement amongst 
the publishers was in operation. That was of a quite different kind from the 
present agreement: it operated by means of a atop-list. The court flid not 


° 
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Price-cutting of books in the 1880s and 1890s appears to have 
been general and continuous. It took the form of the granting to 
buyers of discounts off the published prices of all books (other than 
the relatively few which were price-maintained before 1900). By 
1890 the prevalent rate of discount was threepence in the shilling.” 
Intense competition—‘‘ underselling °*—had raised it to threepence 
from an earlier twopence. General discounting continued after 
1900 in respect of non-net books until, by about 1918, the great, 
majority of books sold at retail were net books. Booksellers were 
not confronted by uncertainty as to the prices they would get for 
books, given the practice of published prices and the ubiquity of 
the discount system. The objection to competition was not that 
prices were uncertain and unstable, but that, because of competi- 
tion, realised gross margins were considered by many booksellers 
to be too low. The main objective of the first N.B.A.—as of earlier 
proposals to contain price competition—was to raise the realised 
gross margins on books, and it achieved this by raising and main- 
taining the prices paid for net books by the book-buying public.** 

Thus it would seem that in several important respects the con- 
ditions which prevailed in the book trade before the original N.B.A. 
was introduced were the opposite of those which the court has 
predicted, sixty years later, for the book trade if deprived of the 
current N.B.A.: price competition was general and continuous, not 
selective and sporadic; book prices (paid by the public) were stable, 
not unstable; and realised gross margins and retail prices were 
lower than they were to be under the N.B.A., not higher.** It does 


see it and was not concerned with its terms or its history” (p. 266). 
It may be noted, however, that the judgment is concerned almost exclusively 
with the effects of resale prce maintenance, and does not turn on particular 
methods for the enforcement of resale price stipulations. In terms of 
economic implications, the 1957 agreement is one of a series beginning in 1900. 

18 “ We may take ıt, however, that an allowance of threepence ın the shulin 
is the universal rule, and anything short of that 1s the exception.” Editoria 
ein The Bookseller, March 6, 1890; quoted m Macmillan, op. ctt., p. 9. 
See also ibid. pp. 4, 18, 20 and 22. 

14 Those concerned with the first N.B.A. and earlier discussions were well 
aware that the ‘‘netting’’ of books meant ratsing the prices paid by the 
public by widening the gross margins realised y booksellers. See, for 
example, Macmillan, ibid. pp. 9 and 29. In a reminiscing address in 1024, 
a leading bookseller remarked that the improved margina on net books 
seamed ‘‘wonderful’’ and the profit “was lke a little gold mine” 
(Publishers’ Otrcular, August 2, 1924, p. 100). 

It ıs well known that Alfred Marshall's The Principles of Economics, 
first published in 1800, was one of the first books (before the N.B.A.) to 
be sold subject to a strict yesale price maintenance condition. In a letter 
to Marshall, the publishers explained that '' our idea would be to make the 
price 126, 6d. net instead of 16s.'’ At the prevailing discount, the 16s. 
would have meant a price of 12s. to the buyer. ‘‘ Natting"’ of this book 
thus added 6d. to the effective price; it seems to have added slightly more 
than this to the booksellers’ gross profit per copy (because a 5 per cent. 
settlament discount was introduced at the same ime ın place of the customary 
practica of charging 18 copies as 124.) For the letter, see Macmillan, ibsd. 
p. 15. 

15 It may be noted, further, that the development of price competition in the 
18008 and earlier decades did not apparently have observable adverse effects 
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not follow from this that the court’s predictions, relating as they 
do to a different period, are wrong. But it is not self-evident that 
Canadian experience in the 1950s is more reliable as a pointer to 
likely developments in the U.K. in the 1960s than is the earlier 
experience of the book trade in the U.K. itself. 

, B. S. Yamey, 


CONSTRUCTIVE DESERTION AND CONDONATION 


WHERE, as not infrequently happens, the ill-treatment of one 
spouse by the other may be regarded either as cruelty or as 
constructive desertion,’ a difficulty arises over condonation. By 
statute this is an absolute bar to cruelty, but whether it is a bar to 
constructive desertion is not clear. This question has been 
considered in the last year or so both by the Divisional Court in 
W.v. W. (No. 2)* and Howard v. Howard * and also by the Court 
of Appeal in Pizey v. Pizey.® 

In actual as distinct from constructive desertion there is the 
authority of the Court of Appeal in Perry v. Perry ° that condona- 
tion cannot be a bar. The reasoning here is that condonation is not 
an appropriate term to apply to desertion: the reinstatement 
involved in condonation 7 must necessarily terminate the state of 
desertion because there cannot be desertion where cohabitation 
has been resumed.? In Perry the Court of Appeal decided on the 
facts that, despite one or two acts of intercourse, there had been 
no such resumption of cohabitation, so that the wife’s desertion 
continued. The language however of the court in that case is wide 
enough to cover the rejection of condonation as a bar also to 
constructive desertion, but in W. (No. 2) Lord Merriman found 
difficulty in carrying over into constructive desertion the reasoning 


on the availability of books and their sales, or on book publishing. Though 
1t was frequently contended that the better booksellers were not malig 
any profit on handling books, any adverse effects were at most occasionally 
referred to as long-run developments tn the future. See especially, Macmillan, 
ibid. pp. 2125. 

1 Lang V. Lang [1082] A.C. 525 was such a case, although only desertion was 
ground for divorce ın the State of Victoria so that the cruelty charge was not 
relied upon. 

2 The Matmmonial Causes Act, 1950, s. 4 (2) (b) only speaks of condonation 
in relation to adultery and cruelty. Likewise s. 1 of the Matrimonial Causes 
Act, 1968 (which introduces a three months “tral period” with a view to 
reconciliation) speaks ın terms of ‘‘ condonation " in relation to adultery and 
howe B. 2 (1)) but of “ resumption of cohabitation '’ in regard to desertion 
(s. 2 (2)). See p. 675 et seq., abova. 

961] 2 All E.R. 626. 

1062] 2 All E.R. 589. 

19861] 2 AU B.R. 668. 

1952] 1 All H.R. 1076. 
at the reinstatement was very much a fiction where the Rule im Cramp's 

case was applied (see text below). 

8 ' I fully accept that in the sense of ordinary desertion, termination of the 
desertion by resumption of cohabitation is a more apt description than talking 
about oondonstion ™ (per Lord Merriman P. in W. v. W. (No. 8) at p.628 D. 
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in Perry. In his view, where cruelty and constructive desertion go 
hand in hand and are only two different descriptions of the same 
state of facts, “ it cannot be right to say that one can condone 
the cruelty but one is not at the same time condoning the deser- 
tion.” ° The late President also expressed support for the older 
view in Blandford 1° that condonation could be applied to actual 
desertion. 

Lord Merriman proceeded to discuss whether condonation (or a 
“ resumption of cohabitation ”) could be established in the case 
before him. The facts were that the husband had been convicted of 
incest with one child of the marriage and had asked for a similar 
offence with another child to be taken into account. He served a 
term of imprisonment and on his release sought to be reconciled 
with his wife, who was refusing to take him back into the home of 
herself and the children. Intercourse took place in the open air 
on several occasions, but eventually, because of some new threat 
by him towards the first child, the wife wrote that he was not to 
come to the home any more and added: “ for this I will see you in 
hell first before I ever speak to you again.” Later, on the wife’s 
complaints, the magistrates found the husband guilty of construc- 
tive desertion and wilful neglect 10 maintain his wife and children 
and made an order in her favour regarding custody, maintenance 
and non-cohabitation. 

On the husband’s appeal the Divisional Court (Lord Merriman P. 
and Baker J.) upheld the magistrates’ order. The President also 
assumed that the husband’s conduct amounted to cruelty, although 
the incestuous conduct for which the husband was convicted was not 
available to prove cruelty because prior to the six months limitation 
period applicable to proceedings before magistrates. 1? 

So far as concerns the finding of constructive desertion this case 
did not present the usual situation where the deserted spouse has 
left the matrimonial home; rather she was excluding the deserting 
spouse from it. Yet because she had a reasonable cause for this 
exclusion, she was not in desertion but the husband was a con- 
structive deserter. The language in the books, when discussing 
constructive desertion, generally overlooks this possibility, and 


9 Ibid. at p 629 B. 
10 Blandford v. Blandford (1888) 8 P.D. 19, a case decided by Sir James Hannen 
(described by Lord Merriman as ‘' the greatest Judge who ever handled the 
affairs of this Division '’). Lord Merriman stated that he had never under- 
stood how Sir Raymond Evershed M.R. succeeded in distinguishing this case 
im Perry v. Perry. 

11 But the Court of Appeal has since reaffirmed Perry in Pizey (discussed below). 
12 The same feature was present m Bowron v. Bowron [1 P. 187, where the 
Court of Appeal held t the wife could bring a summons on the ground of 
constructive desertion where she was precluded from bringimg a summons for 

persistent cruelty because of the 6 months’ lmitation period. 
18 6.g., Bromley, Family Law (2nd ed., 1962), p. 111: " ere it is the deserted 
use who actually departs, the other is said to be ın constructive desertion ma 
Rayden on Divorce (8th ed., 1960), p. 170: ‘If one spouse is forced by the 
conduct of the other to leave home, 1t may be that the spouse responsible for 
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the case is thus of added value in showing that there can be no 
valid distinction in law between the normal situation where the 
deserted spouse leaves or is driven from the home and that where 
the innocent spouse stays put but excludes the other for good cause 
from resuming cohabitation. The paradox that the spouse wishing 
to resume cohabitation is deemed to be in desertion is resolved 
when one remembers that the law may impute an intention to end 
cohabitation to a spouse where his conduct is such as to justify 
the other spouse ceasing to cohabit. Both Lord Merriman and 
Beker J. followed Lang ™ in holding that an actual intention to 
drive the other spouse away is not indispensable for constructive 
desertion. The contrary view of Bucknill J. in Boyd © was rejected 
categorically, being described as no longer authoritative in the face 
of Lang.** Instead the Divisional Court recognised that Lang 
permits an actual intention to drive away to be replaced by a 
presumed intention where the spouse ought, as a reasonable man, to 
have foreseen this consequence of his actions.” 

On the question of condonation the President referred to the 
decisions in Baguley and Morley,** neither of which was available 
to assist the magistrates at the time they dealt with the present 
case. Morley, a decision of the Divisional Court, including Lord 
Merriman himself, affirmed the earlier law and distinguished 
Baguley in holding that isolated or even repeated acts of intercourse 
did not necessarily involve the reinstatement of the erring husband. 
He concluded that the magistrates had correctly found there to be 


the driving out is guilty of desertion.” Cf. the suggested definition of deser- 
tion (whether actual or constructive) proposed by the Royal Commission, which 
refers (Cmd. 9678, para. 155) to cohabitation being brought to an end either 
(a) by departing or remaining away from the other spouse or the matrimonial 
home, or (b) “‘ by causing the other spouse to depart or remain away from him 
or her or the matrimonial home. . . ."’ [italics supphed]: in W. (No. 8) 
the husband’s conduct did cause his wife to remam away from him. 

14 [1052] A.O. 625. 

15 [1988] 4 All E.R. 181. ° 

16 aker J.'s judgment at [1961] 2 All E.R. 688 G. 

1t Professor A. L. Goodhart, in his valuable article ‘‘ Cruelty, Desertion and 
Insanity in Matrimonial Law " (1963) 79 L.Q.R. 98, has justly observed that 
on a strict Jurisprudential analyais the use of the term *‘ constructive’ (or 
‘‘ presumed '’) intention confuses the two distinct concepts of intention and 
foresight. This confusion was present in the language used in Lang and has 
persisted in the latest decisions of the House of Lords in Gollins v. Gollins 
[1983] 2 All E.R. 966, and Willams v. Willtams, sbid. 994 (both cases of 
cruelty). But the confusion matters less now that the House of Lords has 
declared ın these cases that a mental element, actual or presumed, is not 
essential in either cruelty or constructive desertion and has expressed approval 
of Hall v. Hall [1962] 8 All E.R. 618 (0.A.), where Danckwerts L.J. pro- 
pounded a definition of constructive desertion as ‘‘ceonduct such that this 
spouse could not reasonably be ex to endure it further.’’ In the result 
the courts have brought about the Royal Commission's recommendation to 
define desertion as ‘‘ conduct of a grave and weighty nature which is such 
that a spouse could not reasonably be expected to continue with the conjugal 
hfe” (para. 165). Gollins, Willtams and Hall are discussed elsewhere in 
this journal (p. 625 et seg., above). 

18 Baguley v. Baguley, Court of Appeal, October 7, 8, 9, 1957, but reported at 
ge] 2 All B.R. 685; Morley v. Morley [1961] 1 All E.R. 428. 7 
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no reconciliation by reason of the several acts of intercourse.’ 

His view that condonation was applicable to constructive desertion 

was therefore obtter. 

In Pizey v. Pizey, the second of the cases under review, the 
question came squarely before the Court of Appeal. In that case, 
a wife confessed adultery to her husband. For a fortnight there- 
after the couple remained under the same roof but “‘ living very 
much at arm’s length,” and then the wife left to join her mother 
in Somerset. The Court of Appeal accepted the principle laid down 
by the Divisional Court in Baker v. Baker that adultery, suspected 
or confessed, may amount to expulsive conduct so as to put the 
adulterous spouse into constructive desertion.’?* 

The husband subsequently paid visits to, and had intercourse 
with, his wife on a number of occasions, but he made no practical 
suggestions for a renewal of full cohabitation. The Court of Appeal 
agreed with the trial judge’s dismissal of the husband’s petition 
brought on the grounds of adultery and desertion.?° In their view, 
the adultery from which the desertion arose was undoubtedly con- 
doned by virtue of the Rule in Cramp’s case, the marital intercourse 
Taising against the husband an irrebuttable presumption to this 
effect.?! It followed therefore that, the cause of the desertion having 
been removed, the state of desertion must have ceased to continue. 
Moreover, the visits, accompanied by a resumption of intercourse, 
continued over so long a period (some two years) that they 
amounted to a course of conduct which showed that the separation 
had become consensual. 

In his judgment, with which Ormerod L.J. concurred, Willmer 
L.J. acknowledged that, on the authority of Perry, no question of 
condonation can arise in relation to the offence of desertion: the 
question is not whether the offence is condoned, but whether the 
desertion continues to run or not. And once a period of desertion 
is running, Perry also establishes that the mere fact of casual acts 
of sexual intercourse is not enough to break the currency of the 
desertion. But, in Willmer L.J.’s view, Perry could be dis- 
tinguished in the present case. In the first place, the desertion 
19 The Rule in Cramp’s case, of course, did not apply as against ẹ wife. 

198 Baker v. Baker [1954] P. 89. 

20 The judgments in Psgey speak throughout of the wife's desertion simpliciter, 
but the references to Baker and the reasoning of Willmer L.J. show, ıt 18 sub- 
mitted, that whether the wife was to be regarded as in actual or constructive 
desertion was not material to the decision. Baker was a clear case of con- 
structive desertion, but in Pizey the issue 1s obscured by the fact that ıt was 
the wife who eventually left the matrimonial home, although after cohabitation 
had been brought to an end a fortmght earlier by her confession. 

21 come, v. Cramp [1920] P. 158; the rule was affirmed by the House of Lords 
in Henderson v. H rson [1044] A.C. 49. The husband must, however, 
have had full knowledge of the offence condoned. The Royal Commission 
recommended abolition of the rule (para. 251) and this has now been effected 
by the M.O.A. 1968, which came into effect on July 81, 1968, subsequently 
of course to the cases here under review; s. 1 of the Act places the husband 


on the same footing as the wife, intercourse raising only a rebuttable 
preSumption of condonation. See p. 675 et seq., above. 
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depended entirely on the wife’s confession of adultery, and it seemed 
to his lordship that the acts of sexual intercourse whereby that 
adultery was condoned must be regarded as having at one and the 
same time removed the cause on which the desertion depended. 
In the second place, there were more than casual acts of inter- 
course; rather, there was a regular course of conduct extending over 
a period of about two years, such that his lordship found it 
impossible to say that the desertion continued to run. 

The former manner of distinguishing Perry seems to point the 
way out of some of the difficulties which Lord Merriman felt in 
W. (No. 2) where cruelty and constructive desertion co-exist on 
the same facts and then the cruelty is condoned. One answer 
suggested by Pizey is that the constructive desertion is not thereby 
condoned (Perry is expressly approved on this point in language 
applicable to both categories of desertion) but rather the desertion 
is terminated by the removal of its cause. 

In Howard v. Howard? the interrelation of constructive 
desertion and condonation came again before the Divisional Court, 
now composed of the new President, Sir Jocelyn Simon, and 
Cairns J. In this case the husband and wife quarrelled constantly 
and violently, and after a particularly serious quarrel they parted, 
the wife going home to Ireland with the child of the marriage and 
the husband giving up the accommodation where they had been 
living. Subsequently, the wife and child took up residence with the 
husband’s parents, and over a period of fifteen months the husband 
visited the wife intermittently and had intercourse with her on 
several occasions. He refused, however, her requests to provide her 
with a home. Eventually the wife brought the husband before the 
Magistrates on the grounds of his desertion and wilful neglect to 
maintain her and the child. The husband’s case was that the wife 
had left him without cause, and that she herself by her violent 
conduct had compelled him to live apart from her (i.e., that she 
had constructively deserted him) or, at the least, that he had géod 
cause for so doing. The magistrates dismissed the wife’s complaint 
of desertion but held that, although she was not compelled to leave, 
she was justified in so doing, and that the husband was therefore 
guilty of wilful neglect to maintain. Both spouses appealed to the 
Divisional Court, the wife against the dismissal of the complaint 
of desertion and the husband against the finding of wilful neglect 
to maintain. 3 

' In his judgment the President, while acknowledging that the 
Court of Appeal in Perry had laid down that condonation was 
inapplicable to the offence of desertion, was of opinion that the 
judgments in that case were not adverting to constructive desertion 
but only to simple desertion, such as was present in that case. 
For his view that constructive desertion can be condoned he finds 


a2 [1962] 2 All E.R. at p. 543 E. $ 


704 THE MODERN LAW REVIEW Vor. 26 


support in three ways. There is the argument by reductio ad 
absurdum: ‘it would be an astonishing thing if a spouse who 
was precluded by condonation from relying on the misconduct as 
cruelty or adultery could nevertheless still assert it as constructive 
desertion.’’ Secondly, he points to the abundant authority that if a 
matrimonial offence is condoned, it cannot be set up as a reasonable 
cause for separation.”* Thirdly, he refers to W. (No. 2), although 
admitting that the observations in that case were obiter. 

Despite argument to the contrary by husband’s counsel, the 
President thought condonation applied equally whether the expul- 
sive conduct complained of amounted in itself to a recognised 
matrimonial offence such as cruelty or adultery or whether it fell 
short of this. To rule otherwise would produce extraordinary 
anomalies. Thus, a husband might withdraw from cohabitation 
because of his reasonable belief, which the wife had induced, that 
she had committed adultery; if the husband later had intercourse 
with her, this should be condonation and a bar to a charge against 
the wife of constructive desertion, whether or not adultery had in 
fact taken place. Likewise he saw no reason to follow counsel’s 
suggestion and to depart from the well-established principle that 
marital intercourse will, as against the husband, raise a conclusive 
presumption of condonation.** In his view the rule extended no 
less to misconduct relied on as constituting constructive desertion. 

Accordingly, he concluded that the wife’s constructive desertion 
had been condoned, that the husband was himself in desertion, and 
that, the wife not being in desertion, he was liable to maintain her 
and was consequently guilty of wilful neglect. 

A strange feature of this case is that, though there is extensive 
citation of authority, no reference is made in the judgments to the 
Court of Appeal’s decision in Pizey, nor apparently was it cited in 
argument. The reason may be that Pizey was regarded as a case 
of actual desertion and therefore not apposite to the problem of 
echstructive desertion in Howard, but, as has been pointed out 
above, this view of Pizey seems too narrow. The omission of any 
reference to Pizey is the more unfortunate in that the reasoning in 
the judgments of Sir Jocelyn Simon in Howard and of Willmer L.J. 
in Pizey diverge on a number of points. The President considered 
that Perry was limited to cases of simple or actual desertion; 
Willmer L.J. clearly approved the application of Perry to both 
actual and constructive desertion. The President is prepared 
to say bluntly that condonation applies to constructive desertion, 
whereas the Court of Appeal’s approach is more subtle: the cruelty 
or adultery producing the constructive desertion may be condoned 
and in the result that desertion may lose its cause or justification. 


23 Reference is made to the cases collected in Rayden on Dtvorce (8th ed., 1960), 
p. 189, para. 168; they mclude Parrock v. Parrock [1956] 1 All E.R. 655 and 
Allen v. Allen [1951] 1 All E.R, 724. 

24 See Cramp v. Cramp, note 21 above. 
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The President would have extended the Rule in Cramp’s case to 
constructive desertion, and to misconduct not itself amounting to a 
matrimonial offence,’ whereas Willmer L.J. is at pains to emphasise 
that in Pizey (unlike in Perry) there were more than casual acts of 
intercourse. 

On this last point of difference, it seems that if there had been 
only a single isolated act of intercourse Sir Jocelyn Simon would 
have held that both the cruelty (or adultery) and the constructive 
desertion of the wife were condoned. On the other hand, Willmer 
L.J. seems undecided: his first reason ** in Pizey for distinguishing 
Perry must lead him to the conclusion that the desertion has ended 
because its cause has gone, but his second reason places reliance on 
the acts of intercourse amounting to a regular course of conduct so 
as to show a resumption of cohabitation. It must be admitted that 
(as the law then stood) the President’s view was more logical. But 
Willmer L.J.’s second line of approach is more in keeping with the 
policy of the law to encourage attempts at reconciliation by not 
treating casual acts of intercourse as a resumption of full cohabita- 
tion, a policy now given legislative expression in the Matrimonial 
Causes Act, 1968. 

In conclusion, the writer would submit the following proposi- 
tions, support for which can be found in W. (No. 2), Pizey and 
Howard: 

(A) Condonation of the expulsive conduct brings to an end a 
period of constructive desertion because it removes the cause for the 
withdrawal from cohabitation. 

(B) In actual desertion the condonation -of some parallel mis- 
conduct by the deserting spouse, such as cruelty or adultery, does 
not necessarily end the desertion unless the condonation is accom- 
panied by a full resumption of cohabitation.?7 

(C) The welcome abolition of the Rule in Cramp’s case effected 
by the 1968 Act will now enable (A) and (B) to be merged into a 
single proposition in the same terms as (B) but referring to both 
categories of desertion. 

(D) Under the 1968 Act a trial period of cohabitation with a 
view to reconciliation is to constitute neither condonation of 
adultery or cruelty nor a resumption of cohabitation such as to 
end desertion.?* 

L. Nevni Brown. 


25 As, for example, where a wife has falsely charged her husband with homo- 
sexual practices, thereby giving him good cause for leaving her. 

26 ms., that the condonation of the adultery removed the cause of the desertion. 

27 '' Full" as distinct (previously) from the fictitious reinstatement under the 
Cramp rule and (now) from the trial period of cohabitation under the 1968 
Act. 

28 Instead, the period of attempted reconciliation is simply added to thg three 
years needed for divorce on this ground (M.O.A. 1968, s. 2 (8)). 


Vor 26 24 
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Yeoman Crepit, Lro. v. Waracowski REVIEWED 


AFTER the House of Lords! had virtually put an end to the 
usefulness of minimum payment clauses in hire-purchase agree- 
ments, finance companies sought an alternative method of recover- 
ing their real financial loss on a premature determination of the 
agreement. Almost immediately they struck gold when the Court 
of Appeal appeared to decide that they could jettison the express 
terms of the agreement and recover the full hire-purchase price 
(after giving credit for amounts actually received and ignoring the 
option price) as general damages for breach of contract, provided 
they had acted reasonably in determining the agreement.? One 
learned commentator thought that the decision was given per 
incuriam and could be reviewed by a later Court of Appeal. This 
has now been done in Financings, Ltd. v. Baldock,* but in so doing 
the Court of Appeal has cast no doubt on the correctness of Yeoman 
Credit, Ltd. v. Waragowskt.® 

In Financings, Ltd. v. Baldock, the hirer, after paying a 
deposit of £100, failed to pay the first two instalments. The 
hire rentals amounted to £672 16s. The owners determined 
the agreement and eighteen months later sold the goods for £140— 
£585 less than the stated cash price. The owners sought to recover 
£588 ls., but the Master, applying as he thought the latest 
decisions of the Court of Appeal, held that the owners had not 
acted reasonably in determining the agreement and gave them 
judgment for the two instalments amounting to £56 ls. 4d. and 
interest at 10 per cent. Although the award was upheld, the Court 
of Appeal rejected reasonableness in determining the agreement as 
a test and introduced a concept which, it is respectfully submitted, 
is likely to add more uncertainty and complexity to the tangled 
web of hire-purchase law. All three members è of the Court of 
Appeal took the view that the members of the court in the earlier 


1 Bridge v. Campbell Discount Co., Lid. [1962] A.C. 600. 

2 Yeoman Credit, Lid. v. Waragowsin [1081] 1 W.L.R. 1124; [1961] 8 All 
E.R. 145. The suggestion that the court should consıder whether the deter- 
mination was reasonable was first made in Overstone, Lid. v. Shipway 
pega 1 W.L.R. 117 at pp. 128, 180. Allowance must also be made for 

e unearned portion of the finance charges. See Yeoman Credit, Ltd. v. 
McLean [1962] 1 W.L.R. 181. 

8 J. 8. Ziegel (1961) 24 M.L.R. 792. 

4 [1963] 2 W.L.R. 859; aleo reported [1968] 1 All E.R. 448. A petition 
or leave to appeal to the House of Lords was later dismissed: [1968] 
1 W.L.R. 279. 

5 Davies L.J. (a member of the Court of Appeal in the Waragowski and 
Shipway cases) has since withdrawn his earlier remarks on “‘ reasonable 
determination '’ in the light of the dene in the case under discussion. 
Bee Brady v. St. Margaret's Trust, Ltd. [1968] 8 W.L.R. 1162 at p. 1167; 
1968] 2 All B.R. 275 at p. 278. 

6 Supra. 

Y Five guineas costs of collection were added to the unpaid portion of the 
hire-purchase price. These were not, in fact, recovered, though on any 
view of the case they would seem to be expenses ansing naturally from the 
hirer’s breach. 

8 Lord Denning M.R., Upjohn and Diplock L.JJ. 
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cases really meant to say that when the hirer’s breach amounted to 
a repudiation of the whole agreement, it was only sensible (and, in 
that sense, reasonable) for the owners to accept the repudiation 
(i.e., determine the agreement), and sue for their further loss. 
Having determined the agreement, the owners are only entitled to 
damages in respect of breaches occurring before the determination. 
Since the hirer in Financings, Ltd. v. Baldock,® unlike the hirers in 
the two earlier cases,!° had not committed a breach which amounted 
to a repudiation of the entire agreement before it was determined, 
the owners were only entitled to damages for the hirer’s failure to 
pay the first two instalments. Save in one important respect, the 
reasoning of the court is, it is respectfully submitted, beyond 
criticism. 

While it is proper to treat a serious breach of a contract of 
credit sale, or for the sale of goods by instalments, as a repudiation 
of the entire agreement, it is rather difficult to see how it can be 
applied to the usual hire-purchase agreement, where the hirer does 
not undertake any absolutely binding obligation to pay future 
instalments of hire rental. The contract must be construed in its 
entirety, and one ought to have regard to the provision enabling 
the hirer to determine the agreement at any time during the period 
contemplated as its probable duration.‘ Since the hirer has not 
agreed to hire the goods for a definite period, the principle of 
Interoffice Telephones, Lid. v. Robert Freeman Co., Ltd." is 
inapplicable. 

It is also submitted that the concept of repudiation should be 
rejected as being inappropriate to hire-purchase agreements. The 
problem of losses occasioned by premature determination after a 
breach of such agreements could then be regarded as one of remote- 
ness or measure of damages. In this connection, the reasonableness 
of the owners’ conduct does become relevant. The plaintiff in an 
action for breach of contract cannot normally recover damages for 
losses immediately caused by his own act,"* but if his conduct "is 
reasonably foreseeable by the other party as likely to happen in 
the event of a breach, the additional damage is not usually 
9 Supra. 

10 4.6., Waragowski and Shipway. 
11 Lord Denning appears to have been aware of the arguments advanced at 


(1961) 24 M.L.R. 792 at p: 795-796. See [1968] 2 W.L.R. 359 at p. 366. 
The pomt was, however, dismissed summarily. 

12 [1958] 1 Q.B. 190. The possible argument that the hirer has agreed to 
i e goods at least until he may determine the agreement without further 
payment, mooted by the county court judge ın Shipway's case (supra) at p. 
190, may be difficult to support if the minimum payment clause is unenforce- 


able because it is a ‘‘penalty'’ or ‘sham. Bee per Lord Devlin in 
Bridge v. Campbell Discount Co., Ltd. [1962] A.C. 600 atp 634. 

18 This was the view of Salter J., in Elsey ¢ Co., Ltd. v. Hyde (1926) Jones 
and Proudfoot’s Notes on Hire-Purchase Law, 2nd ed., p. 107, whose 
remarks were quoted with approval by Lord Denning (at p. 864). 

14 This may have been the concept which Holroyd Pearce and Davies L.JJ. 
had in mind when they talked about the owners acting reasonably in 
determining the agreement in Shipway's case (supra) at pp. 128, 180.° 
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regarded as too remote, and the plaintiff will be able to recover his 
full loss if he has done all that a reasonable man would do to miti- 
gate his loss.” These principles can be applied to hire-purchase 
contracts without doing much violence to the principle enshrined 
in Helby v. Matthews ?* that the hirer undertakes no binding 
obligation to pay all the instalments of hire rental. A hirer must 
foresee that if he fails to pay one or more instalments the owners 
may have to determine the agreement, and that their loss will be 
much greater than the interest on the unpaid instalments.” But 
the owners ought to take steps to mitigate their loss by re-hiring 
or re-selling the goods within a reasonable time. As Brady v. St. 
Margaret’s Trust, Lid.* in effect shows, the owners may in some 
cases be expected to continue the agreement if the hirer offers to 
pay the arrears and perform the agreement in the future. Even if 
it is correct to apply the doctrine of repudiation to hire-purchase 
agreements, there should still be a duty to mitigate damage. It 
is, therefore, submitted that the courts should consider the reason- 
ableness of the owners’ conduct, if only to discover how far they 
could have reduced their loss. It is not suggested that adoption of 
these arguments would meet the justice of every case, but until 
there is a radical change in the legal structure of instalment selling 
the recent decisions of the Court of Appeal will probably be regarded 
as capricious and unfair by hirers and finance companies. Owners 
will never be able to tell with any certainty whether they should 
determine an agreement, and every hirer will need expert legal 
advice to ensure that any letter he may write, explaining his 
financial difficulties, does not amount to either a repudiation or an 
exercise of his right to determine the agreement. 


Bernard W. M. Downey. 


GOURLEY’S CASE REVISITED 


e 
SELLERS L.J. in Parsons v. B.N.M. Laboratories, Ltd.* could hardly 
conceal his amazement that a simple, conventional common law 
issue where the total damages did not exceed £1,200 should give rise 
to four days’ argument by three leading counsel. The explanation 
for this muster of legal stars was that behind the deceptively 
simple fagade of an action for wrongful dismissal there arose yet 


16 Pace Upjohn L.J. (p. 867) the concept that the innocent party should exercise 
his mghts reasonably is not entirely novel. Of. Heaven ¢ Kesterton, Ltd. v. 
Htablisements Francois Albiac & Cie [1956] 2 Lloyd's Rep. 816 at p. 821. 
(Buyer of goods, entitled to reject for breach of condition, may in certain 
circumstances be under an obligation to accept them in mitigation of his 
loss.) 

16 pel A.C. 471 at pp. 475-476, 481-482, 

17 Ourrent hire-purchase practice tends to reduce the probability that the owners 
will determine the ent after non-payment of instalments, though it 
may be otherwise in the case of other breaches, e.g., failure to insure, creation 
of hens, offer for sale. 

18 [1968] 8 W.L.R. 1162. 1 [1968] 2 W.L.R. 1278; [1963] 2 All B.R. 658. 
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again the basic question of the principles on which damages should 
be assessed. 

The plaintiff’s three-year contract as the defendants’ chief 
chemist was prematurely terminated. After three months he 
obtained another post at a somewhat lower salary. The plaintiff 
was given leave to sign judgment under R.S.C. Order 14 for 
damages to be assessed by a master. Master Jacob assessed his 
damages at £1,200. He refused to deduct £820 which he assessed 
as the amount of tax which would have been payable on £1,200 
salary and commission and he further refused to deduct £59 2s. 6d. 
which the plaintiff had received as unemployment benefit. These 
two sums raised the issues of principle. 

The first problem which the Couri of Appeal had to decide was 
whether the decision of British Transport Commission v. Gourley ? 
applied to cases of wrongful dismissal as well as actions for personal 
injuries in tort. It was assumed by the master, counsel and the 
majority in the Court of Appeal (Harman and Pearson L.JJ.) that 
Gourley’s case applied to actions for wrongful dismissal. This 
assumption was made by the House of Lords itself in that case 
and numerous later cases.* Sellers L.J. was the only dissenter. 
His reasons reveal a deep difference of opinion between him and the 
majority as to the principles on which damages should be assessed. 
The core of his objection may perhaps be found in this passage, 
“ ... as it chances... the grossed up lost income is treated as a 
capital sum and is not... exigible to income tax. This is a fortu- 
itous circumstance which has nothing to do with the employer or 
his contract of service with the employee, and cannot, as I see it, 
enure to his benefit so as to treat his contract as one not to pay 
the sum stipulated, but some lesser sum, which might vary between 
a number of employees all having a common form of contract, for, 
say, £2,000 a year, but each having a different tax liability.” + 

This statement contains several fallacies. The Lord Justice 
treats damages for wrongful dismissal as though they were liqui- 
dated whereas the amount of salary is only one of the elements in 
assessing damages. As the Lord Justice himself recognises there is 
the plaintiff’s duty to act reasonably to mitigate the damages.’ 
This in itself will ensure that several employees earning the same 
salary will receive different amounts of damages. Sellers L.J. 
added, ‘‘ But I do not see that income tax can be regarded in the 
light of mitigation of damages. Tax is the converse of earnings.’ ° 
This argument, with respect, is no longer tenable since Gourley’s 
case. Damages can be augmented as much by the plaintiff being 
discharged from an obligation as by a cash benefit. Basically 
Sellers L.J.’s objection lies in his terse phrase, ‘‘ It gives the benefit 
to the wrong person.” There is here a psychological barrier 


2 [1956] A.O. 185. 3 Pearson L.J. [1968] 2 W.L.R. 1278 at p. 1804. 
4 At p. 1281. 5 At p. 1284. 7 
6 At p. 1285. 7 At p. 1282. 
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between those, like the majority of the Court of Appeal in this case, 
who see damages as purely compensatory and those, like Sellers L.J., 
who take a fixed sum as being the right amount of damages and 
then regard a deduction as an unwarranted benefit to the defendant. 

Sellers L.J. also put forward practical objections against 
Gourley’s case which induced him not to extend it beyond its strict 
ratio. He thought it was hard on the plaintiff to have to reveal 
his tax position in open court in order to establish a claim for 
damages for breach of contract. Though this objection seems at 
first sight very cogent the practical answer seems to be that in the 
numerous cases where the Gourley principle has been applied it has 
caused very little difficulty or complication.® 

The second problem that the court had to face was whether 
Gourley’s case applied where the damages awarded to the plaintiff 
were taxable. It was because Master Jacob held that the damages 
were chargeable to income tax under section 87 of the Finance Act, 
1960, that he refused to deduct tax from the damages. Section 87 
makes compensation for loss of office which includes damages for 
wrongful dismissal *° chargeable to income tax but section 88 (8) 
expressly exempts amounts not exceeding £5,000. The view 
adopted by Master Jacob and Sellers L.J. was rejected by Harman 
L.J. in these words, “‘ If I understood the argument, it was that this 
was a payment of a class, namely, damages for wrongful dismissal, 
made a taxable subject-matter by section 87 and that it was the 
nature of the payment rather than the question whether tax turned 
out to be payable which determined the question. Parliament, it is 
said, intended to remove all payments for loss of office from the 
capital to the income category and that this £1,200 was in that 
latter category and so, therefore, to be regarded as subject to 
exactly the same rule as if it had exceeded £5,000. This argument 
is too metaphysical for me. I am entirely unable to accept it.” 1! 
Pearson L.J. rejected the argument succinctly, ‘ When Parliament 
has expressly provided that tax shall not be charged in respect of a 
payment such as this it is in my view impossible to contend suc- 
cessfully that a payment such as this is chargeable to tax.” 1? 

Having decided that the damages were not taxable and that, 
therefore, Gourley’s case applied, the majority need not have 
further considered the question of tax, but as most of the argument 
had been directed to what the court ought to do where the damages 
were taxable in the plaintiff’s hands this question was considered by 
all three judges. The Court of Appeal unanimously held that 
Gourley’s case was no authority in such a situation.*? There are 
three possible solutions in such a case. 


First, the court can apply Gourley’s case in spite of the fact that 


8 At p. 9 Bee Pearson L.J. at p. 1801. 
10 Bched. Ty, ‘para. 18. 11 At p. 1204. 
12 At 


18 Seder LJ. at p. 1288, Harman L.J. at p. 1208, Pearson L.J. at p. 1802. 
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tax will be payable on the damages by the plaintiff. This possibility 
was unanimously rejected by the Court of Appeal as manifestly 
unjust to the plaintiff. As Harman L.J. said, ‘It would defeat 
the main principle enunciated in Gourley’s case, namely that the 
victim is to be compensated so far as money will do it. If this 
award is to be diminished by taking off the tax he would have paid 
if he had earned it and then to be diminished again by being taxed 
as damages under section 87, the plaintiff would not get his just 
recompense.’’ 14 

The second solution is to apply Gourley’s case to the damages 
but to add to them the amount of tax which the plaintiff will have 
to pay on the damages. This ‘‘ counsel of perfection ’? found 
favour with Lord Hunter in Stewart v. Glentaggart, Ltd.” Perhaps 
the most telling objection to this fantastic proposal is its sheer 
impossibility, pointed out by Harman L.J., ‘ Moreover in order 
to make the second calculation it is essential to know the amount 
of the damages, and if this is going to depend on the amount of 
tax the calculation can never be made.” 1° It goes without saying 
that this solution would add to the difficulty of assessing damages 
but there are also objections in principle. These are most clearly 
stated by Pearson L.J. who pointed out that Gourley’s case was 
“a very special case of tax discrepancy, or tax anomaly ” 1 for 
“ whereas the lost earnings or profits would have been taxable, 
the damages which are provided in replacement of them... are 
free of tax,” 18 so that the plaintiff ‘< would have received an 
enormous fortuitous windfall in addition to compensation ” 1° if 
the notional tax on earnings had not been taken into account. But 
as soon as the damages are taxable the anomaly disappears and 
the principle comes into play that, “‘ it is no part of at any rate 
the normal functions of a court of law to increase the amount of an 
award of damages so as to protect the plaintiff at the expense of 
the defendant against the incidence of taxation which the legislature 
has thought fit to impose.’’ 2° 

The court therefore unanimously favoured the third solution 
to the problem, which has in fact been adopted in the courts of 
first instance,” that, where the damages are taxable in the plain- 
tiff’s hands, Gourley’s case will not be applied. Difficult questions 
may arise when the view taken by the court as to whether or not 
the damages are liable to be taxed is not shared by the Inland 
Revenue. As Pearson L.J. pointed out in a slightly different 
context, “‘ The decision would not be res judicata as against the 
Inland Revenue, but if a question of principle were involved ... 
the Inland Revenue would be confronted with a judicial decision 
as ap authority, and would have to go to a higher court in order 


14 At pp. 1296, 1297. 15 1968 8.L.T. 119. 
10 At p. 1206. 17 At p. 1804, 
18 Ibid. 19 Ibid. 
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to challenge it and if it were a decision of the House of Lords there 
would be no higher court,” ?? 

In respect of the unemployment benefit which the plaintiff had 
received the Court of Appeal unanimously held that the master 
was wrong in refusing to deduct it from the damages. Although 
the three Lords Justices reached this conclusion by very different 
routes they were all agreed on this reason why unemployment 
benefit must be deducted— It directly mitigates the loss of earn- 
ings and is in effect a partial substitute for them.” ?? The extent 
to which the plaintiff’s loss has been mitigated is, in my submission, 
the only valid criterion for determining whether benefits received 
by the plaintiff should be deducted from the damages. The diff- 
culty lies in equating the benefit with the loss especially in such 
cases as insurance moneys and charitable gifts but this does not 
affect the principle that the plaintiff can only recover damages 
equivalent to the amount of his loss.** The application of this 
general principle to all benefits received by the plaintiff was not 
accepted by Sellers L.J. He was the judge at first instance in 
Payne v. Railway Ewecutive ? and, unrepentant, felt himself free 
to disagree with the decision in Browning v. War Office (where the 
court refused to follow Payne’s case) because he did not think that 
Payne’s case had been affected by Gourley’s case.*° Harman L.J. 
doubted whether he would have had the courage of the majority in 
Browning’s case but thought that it left him free to reach his own 
conclusion.?” Pearson L.J. thought that Payne’s case was no longer 
of compelling authority since Gourley’s case.*® So much for the 
certainty of the doctrine of precedent! Therefore, although all 
three Lords Justices came to the same conclusion they each applied 
a different principle. Sellers L.J. based himself mainly on the 
employer’s contribution to unemployment insurance which he 
thought distinguished it from private insurance and pensions 
Poyan under a contract of employment for which the employee 
has’ paid a premium or rendered services.?? Such a distinction is 
hard to justify seeing that the employee and the state also contri- 
bute to unemployment insurance. Pearson L.J. raised again the 
ghost of remoteness *° which one had hoped had been laid by 
Diplock L.J. in Browning’s case.* Only Harman L.J. felt little 
doubt, ‘‘ that the grand principle in Gourley’s case ought to apply 
here also.” 33 

G. Ganz. 


22 At p. 1808—he was dealing wıth the arguments against the second solution 
(supra) which would involve the court ın assessing the amount of tax on the 
damages. 

23 Sellers L.J. at p. 1200, Harman L.J. at p. 1207, Pearson L.J. at p. 1808. 

24 This view is brilliantly expounded by Diplock L.J. in Browning v. War Office 


1963] 1 Q.B. 750. 
25 [1952] 1 K.B. 26. 26 At p. 1289, 
27 At p. 1298. 28 At p. 1807. 


29 At p, 1288. 30 At p. 1808. 
31 [1965] 1 Q.B. 760 at p. 770. 32 At p. 1997. 
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LETTERS or CREDIT: Buyer’s ACTION AGAINST THE CONFIRMING 
BANKER 


SEVERAL problems of documentary letters of credit were recently 
discussed by the United States Second Circuit Court of Appeals in 
Dulien Steel Products Inc. of Washington v. Bankers’ Trust Co.* 

The facts of this case were somewhat involved. The plaintiffs 
contracted to sell steel scrap to the European Iron and Steel 
Community. Messrs. Marco Polo Group Project, Ltd. were entitled 
to commission for the arrangement of this transaction. For the 
payment of this commission to Marco Polo, plaintiffs procured an 
irrevocable credit from Seattle First National Bank. In accordance 
with the request of Marco Polo this letter of credit was opened in 
favour of one Sica. The defendant-bankers confirmed this letter 
of credit. The credit stipulated for payment against: (1) a receipt 
of Sica for the amount of the credit, and (2) a notification of Seattle 
Bank to the defendants that the plaintiffs had negotiated docu- 
ments evidencing the shipment of the goods. Sica tendered the 
stipulated receipt and Seattle Bank informed the defendants that 
Dulien had negotiated documentary drafts. The defendants were 
not informed—at that time—that, after further negotiations 
between the plaintiffs and the vendees, the price of the contract 
goods was reduced and that, as a result, the commission payable to 
Messrs. Marco Polo—for the payment of which the letter of credit 
was issued—should have been reduced. Only after notifying the 
defendants about the negotiation of the drafts drawn under the 
contract of sale did the Seattle Bank inform the defendants 
about the amendments in the underlying transaction, and ask 
the defendants not to pay Sica the full amounts of the credit. 
The defendants were also informed that Sica was a mere nominee 
of Marco Polo and had no rights of his own to the sum of the credit. 
Sica, however, claimed payment of the full amount of the credit. 
The defendants asked further instructions from Seattle Bank but, 
despite Seattle Bank’s instructions, decided to comply with Sica’s 
request. After informing Seattle Bank of their intention, they paid 
Sica the full amount of the credit. Plaintiffs thereupon brought 
an action in the District Court of New York for the recovery of the 
moneys paid by the defendants to Sica. The action was dismissed 
by Van Pelt Bryan J. and the plaintiffs appealed. 

Several arguments were pressed on the Court of Appeals.? The 
plaintiffs tried to establish their claim on different grounds, 
viz., negligence, fraud and estoppel. In none were they successful. 


(a) The Negligence Issue 
The negligence argument did not meet with the court’s favour. 
Plaintiffs claimed that the bankers ‘‘ failed to exercise that degree 


1 298 F. 2d 886 (1962); affirmmg 189 F.Supp. 922 (1961) noted in (1962) 4 
Mala aye L.R. 807. 
2 All of them were raised also in the District Court: see 189 F.Supp. 922 (1961). 
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of care and prudence exercised by banks in comparable circum- 
stances and to which plaintiff was entitled in conformity with 
established custom and usage in banks generally.’?* Marshall J., 
however, decided that the defendants acted with prudence. They 
paid against the documents specified in the letter of credit. By 
diligently examining the documents they exercised the only duty 
of care imposed on them at law. They were under no duty to go 
further than that and examine the underlying transaction. They 
were not obliged to satisfy themselves that, by paying the amount 
of the credit, the underlying contract would also be fulfilled. This 
ruling re-establishes the well-known principle that the letter of 
credit is independent of and unqualified by the contract of sale or 
underlying transaction.* 

It is obvious that there was no negligence on the part of the bank. 
But it is regrettable that the general problem has not been 
examined. Whether a confirming banker owes any duty of care to 
a buyer is by no means a simple question. The buyer is the customer 
of the issuing banker. He has no contract or fiduciary relationship 
with the confirming banker. It is, therefore, doubtful if the 
buyer can sue the confirming banker for a negligent statement or 
non-physical act which leads only to pecuniary loss. In American 
law such cases ‘f rest on the principle that negligent words are not 
actionable unless they are uttered directly, with knowledge or 
notice that they will be acted on, to one to whom the speaker 
is bound by some relation of duty, arising out of public calling, 
contract or otherwise, to act with care if he acts at all.” 5 Whether 
a confirming banker owes to the buyer such a duty is, it seems, 
difficult to say. Neither is it easy to decide whether there are 
here special circumstances which might give rise to a duty of care 
and skill. 

The question is a difficult one in English law as well. It is 
true that Candler v. Christmas Crane & Co.” has, now, been over- 
rufed by the House of Lords in Hedley Byrne & Co. v. Hellers 
& Partners.” The proximity rule of Donoghue v. Stevenson £ has, 


8 Quoted by Marshall J. from the pleading, 208 F. 2d at p. 840. 

4 This principle is clearly adopted by Bryan J. in the District Court at 189 
F.Supp. at p. 927. It is laid down in several American as well as Einglish 
cases, 6.g., American Steel Corporation v. Irving Nattonal Bank, 266 F. 41 
(1920) cert. den. 258 U.S. 617; Laudist v. American Exchange National Bank, 
289 N.Y. 284; 146 N.E. 847 at p. 848 (1924); Willkam Ice Cream Co. v. Chase 
National Bank, 120 Miso. 801; P99 N.Y.8. 814 (1928); Urquhart Lindsay & 
Co. v. The Eastern Bank [1998 1 K.B. 818; Malas (Hamzeh) ¢ Sons v. 
British Imes Industries, Lid. [1958] 2 Q.B. 127. See also, in France: 
Stoufflet, Le Crédit Dooumentaire (Paris, 1957), pp. 812-821, and ın Germany: 
Wiele, Das Dokumenten-Akkreditio und der anglo amerskanisohe Documentary 
Letter of Credit (Hamburg, 1957), pp. 57-61. 

s Pound J. in Courteen Seed Co. v. Hong Kong & Shanghai Banking Corpora- 
tion, 245 N.Y. 377; 167 N.E. 272 at 8 (1927). Of. Glazer v. Shepard, 288 
N.Y. 236; 185 N.E. 275 (1925); Bus , Terminal Co. v. Globe £ Rutgers Fire 
Ins. Co. ‘of City of New York, 188 App.Div. 748; 169 N.Y.8. 748; sffirmed 
228 N.Y 575; 127 N.E. 209. 6 [1958] 2 K.B. 164. 

7 [1963] 8 W.L.R. 101; [1963] 2 All E.R. 576. 1932] A.C. 562. 
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there, been extended to cases of negligent non-physical acts which 
lead to pecuniary losses. But the House of Lords seems to deter- 
mine that such proximity exists only when the defendant is aware 
that the injured plaintiff might rely on his statement or act. Since 
there is, normally, no communication between a confirming banker 
and a purchaser, it is to be doubted whether one can lay down a 
universal rule. One can easily imagine cases in which the confirm- 
ing banker might be unaware that a statement of his may be relied 
upon by the buyer. For example, a confirming banker may inform 
the issuer that a good set of documents has been tendered. The 
issuing banker may show this notification to the buyer, who, on its 
faith, may order acceptance of the documents. One cannot say 
with certainty that, if the documents prove faulty, the buyer can 
bring an action against the confirming banker. The latter is not 
necessarily aware that his advice is going to reach the attention of 
the banker. 


(b) The Fraud Issue 


In view of the difficulties of an action in negligence the plaintiffs 
attempted to resort to fraud. They claimed that Sica’s demand of 
the whole amount constituted a fraud. They argued that the 
bankers should have investigated whether the claim was tainted 
with fraud. They relied on the case of Sztejn v. J. Henry Schroder 
Banking Corporation.® In that case the plaintiffs contracted to 
purchase bristles from an Indian firm. At the instruction of the 
plaintiffs, the defendants opened a letter of credit in favour of the 
sellers. The sellers presented through their agent, the Chartered 
Bank, a draft with apparently regular documents attached to it. 
But, although the documents described the shipped crates as con- 
taining bristles, the crates in fact contained rubbish. The buyers, 
who knew about this fraud, brought an action for an injunction to 
restrain the defendant-bankers from accepting this dnaft. 
Granting this injunction, Shientag J. said *°: 
“In such a situation, where the seller’s fraud has been 
called to the bank’s attention before the drafts and documents 
have been presented for payment, the principle of the indepen- 
dence of the bank’s obligation under the letter of credit should 
not be extended to protect the unscrupulous seller. It is true 
that even though the documents are forged or fraudulent, if 
the issuing bank has already paid the draft before receiving 
notice of the seller’s fraud, it will be protected if it exercised 
reasonable diligence before making such payment. In the 
instant action... [the banker] . . . has received notice of ... 
[the seller’s] . . . fraud before it accepted the draft.” 1 


8177 Misc. 719; 81 N.Y.8. 2d 681 (1941). 

10 81 N.Y.8. 2d at p. 684. 

11 Shientag J. pointed out that such a frand could not be raised as a defence 
against a holder in due course of such a draft. See sbid. at p. 685. 
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Both the District Court and the Circuit Court of Appeals refused 
to apply Szetejn’s case to Dulien’s case. Marshall J. said +: 


“ But here Bankers’ never had notice of the type of fraud 
Sztejn seems to require. Dulien’s own behaviour was indicative 
more of one merely suspicious of than one certain of fraud.” 
The judge here draws a clear distinction between Sztejn and 
Dulien. He points out that anything short of knowledge of a fraud 
would not suffice. Mere suspicions cannot act as an established 
fraud. Only when the fraud is clear beyond doubt is the bank 
justified in refusing an apparently good tender. Otherwise the 
letter of credit and the contract of sale must remain independent 
of each other. Mere breach of the contract of sale could not justify 
the rejection of a good tender under the letter of credit.1? 
Another distinction between Sztejn and Dulien seems to be 
indicated by the learned judge. The fraud must be of the type of 
the Sztejn fraud or, in other words, a fraudulent misrepresentation 
in the documents of title. This distinction is more clearly suggested 
by Bryan J. in the District Court. He said ™: 


“ Here there was nothing before Bankers at the time of pay- 
ment which indicated that any of the documents to be 
presented were fraudulent or gave Bankers reasonable grounds 
to believe that any fraud had been committed.” 


The learned judge thought that this was not the type of fraud 
required in Sztejn, especially since the “ statement as to Dulien’s 
obligation under the letter of credit 1° flew directly in the face of 
terms and conditions of the letter which had been issued at Dulien’s 
own instance... .’” 46 

These words indicate a further limitation to the rule of the 
Sztejn case. The alleged fraud, for which an injunction is sought 
to restrain the bank from paying, must be closely connected with 
the letter of credit. A mere contention that the behaviour of the 
beneficiary is a fraud upon the seller might not be sufficient. 

These qualifications to the fraud rule of the Sztejn case are of 
great importance. It is true that the court should not, by refusing 
the buyer an injunction, allow a bank to facilitate a fraud of the 
seller. It might be wrong to place the independence of the letter 
of credit of the contract of sale above the necessity to avoid the 
facilitation of a fraud. But, on the other hand, a buyer should not 
be allowed to frustrate the whole purpose of a documentary credit 
by merely raising suspicions about fraud. It is submitted that 
anything short of proof of a fraud should be ignored by the banker 
or by a judge who is asked to restrain a bank from honouring a 


12 298 F. 2d at p. 841. 

18 Bee Urquhart Lindsay £ Co. v. The Eastern Bank [1022] 1 K.B. 818; 
American Steel Corporation v. Irving National Bank, F. 41 (1920). 

14 189 F.Supp. at pp. 928-929. 

15 4.6., that the beneficiary was Sica. 

16 Ibid. At p. 929. 
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letter of credit. Business would suffer if mere suspicions were to 
be given the status of proof. Empty allegations of a buyer should 
certainly be ignored.*” 

For similar reasons, it would be wrong to allow an injunction for 
a fraud which is merely connected with the contract of sale, but 
not with the letter of credit. One should, in this connection, dis- 
tinguish between two types of cases. There are cases, such as the 
Sztejn case, in which the documents are fraudulent, e.g., while 
describing the goods as bristles the shipment consists of rubbish. 
This is a fraud on the banker as well as on the buyer. The docu- 
ments of title are the banker’s security against the buyer. By 
passing him documents which, though evidencing the shipment of 
goods, are, in fact, drawn against rubbish, the banker is induced to 
obtain an empty security. His own interests would justify a refusal 
to pay. There are, on the other hand, cases where the fraud has 
got nothing to do with the letter of credit. Dulien’s case can serve 
as an example. Whether Sica committed a fraud in demanding 
payment and insisting on his rights as a beneficiary had, in fact, 
no bearing on the letter of credit. Whether Sica was a mere 
nominee or not could hardly affect the bankers. Other examples 
can be envisaged. A seller may contract to sell wine of a certain 
vintage. The buyer may, through inadvertence, give faulty instruc- 
tions to the issuing banker. He may order him to pay against a 
set of documents for a certain type of wine without specifying the 
vintage. If the seller subsequently tenders documents for the right 
type of wine, he should, from the point of view of the banker, be 
regarded as fulfilling his obligations. It should be treated as 
irrelevant that the wine is of a different vintage than the one 
specified in the contract of sale. It is submitted that the buyer 
should not be granted an injunction to restrain the banker if he 
alleges that such a substitution involves a fraud. Since no vintage 
is mentioned in the letter of credit, there is no fraud on the banker. 
Bankers should not be dragged into disputes involving the contact 
of sale as long as no fraud on the letter of credit, i.e., in the docu- 
ments, is involved. Any other ruling would tend to destroy the 
independence of the letter of credit completely. 


(c) The Estoppel Issue 


The third issue of the case, i.e., the estoppel, was, too, decided 
against the plaintiffs. Dulien argued that the communications 
between Seattle Bank and the defendants gave rise to an estoppel. 
They relied particularly on a cable in which the defendants asked 
Seattle Bank whether to pay or not. The court held that all this 
did not give rise to an estoppel. Marshall J. held that there was 


17 Laudisi v. American Exchange National Bank, 289 N.Y. 284; 146 N.E. 
B47 at p. 850 (1924). 

18 See Rosenberg v. International Banking Corporation (1028) 14 LLL.R. 844 
at p. 847. e 


718 THE MODERN LAW REVIEW Vou, 26 


no contract between the plaintiffs and the defendants.2® He then 
referred to the lack of communication between the defendants and 
the plaintiffs and said 7°: 

“ There is no estoppel here. There was no promise and it 
is therefore impossible to spell out promissory estoppel. There 
is no equitable estoppel because there could be no valid reliance 
on the assumption that Bankers’ Trust would breach an 
enforceable obligation to pay Sica.” 

English law would, no doubt, lead to a similar dismissal of this 
line of argumentation. It would not allow an estoppel to act as 
a cause of action.** But that was exactly what the plaintiffs tried 
to achieve. 

In conclusion one can, therefore, only describe the judgment of 
Marshall J. as unexceptionable. The dismissal of Dulien’s appeal 
was unavoidable, as long as the court intended to maintain the 
autonomy of letters of credit. 

E. P. ELLINGER. 


Tae DESERTED Wirer’s Equrry AND REGISTERED LAND 


THE precise extent to which a deserted wife may assert a right to 
stay in the matrimonial home against her husband’s successors in 
title still remains unsettled. A new aspect of the problem was 
considered in Nafional Provincial Bank, Ltd. v. Hastings Car Mart, 
Ltd.* where, for the first time, the issue was raised with respect to 
registered land. Section 70 (1) (g) of the Land Registration Act, 
1925, includes among the class of overriding interests, “ the rights 
of every person in actual occupation of the land or in receipt of the 
rents and profits thereof, save where inquiry is made of such person 
and the rights are not disclosed.” Cross J. was called upon to 
decide whether a deserted wife’s equity was such an interest, by 
virtue of this paragraph, and whether, therefore, it would prevail 
over the rights of a subsequent registered mortgagee. 

The most salient of the material facts, in a rather complicated 
set of transactions, were as follows: the husband had originally 
been registered as proprietor of the house occupied by himself and 
his wife and children as their matrimonial home. In August 1957, 
he deserted his wife, and went to live nearby with his mother. 
In July 1958, to secure his overdraft, he granted to his bank, the 
plaintiffs in this action, a charge over the house. It was duly 
registered. In November 1959, by arrangement with the bank, 
the husband transferred his business as a motor-car dealer to a 


19 208 F. 2d at p. 841. Bryan J. in the District Court, at 180 F.Supp. at 

p 922, left this pomt undecided. The principle ıs, however, laid down in 
quitable Trust Co. of New York v. Dawson Partners, Ltd. (1926) 27 

LILL.B. 49; Samuel Kronman £ Co., Inc. v. Public National Bank of New 
York, 218 App.Div. 622; 218 N.Y.8. 616 (1926). 

20 208 F. 2d at p. 842. 

21 Combe v. Combe [1961] 2 K.B. 215. 

1 [196%] 2 W.L.R. 1018; [1968] 2 All E.R. 204, 
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company formed for the purpose. His property, including the 
matrimonial home, was also transferred to the company, subject 
to a charge in the bank’s favour, and he guaranteed the company’s 
indebtedness to the bank. At this stage the bank had no know- 
ledge that the husband had deserted his wife, and left her in 
occupation of the matrimonial home. The bank manager only 
found this out in April 1962, when the husband sought a loan to 
defend his wife’s petition for judicial separation. There had been 
some slight indications from which the manager might have 
suspected the true position earlier. The only one which Cross J. 
considered might have put him on further inquiry was the fact that, 
in the memorandum of association of the company, and again in 
the guarantee, the husband’s address was given as that of his 
mother. Eventually, in 1962, having served the requisite notices 
demanding repayment of the company’s debts, the bank brought 
this action to recover possession of the matrimonial home. The 
defendants were the company, the husband and the wife. Only 
the wife entered an appearance. 

Cross J. first discussed the position of a deserted wife where the 
land was unregistered and referred to Westminster Bank, Ltd. v. 
Lee.? In that case, Upjohn J. decided two questions of importance: 
first, that the wife had a ‘f mere equity ’? in the matrimonial home, 
which was therefore not enforceable against the subsequent pur- 
chaser of an equitable, as well as a legal, interest; secondly, that 
the principle in Hunt v. Luck € did not apply, i.e., occupation by 
the wife is not of itself notice of her interest. Cross J. accepted the 
second principle as good law. He did not refer to the contrary 
proposition stated by Denning L.J. in Woodcock (Jess B.) & Son 
Ltd. v. Hobbs. The conflict therefore remains unexplained, 
although Upjohn J.’s view now stands confirmed by another 
decision at first instance. In Woodcock v. Hobbs a deserted wife 
was able to assert her right of occupation against a subsequent 
purchaser who had no actual knowledge of her position. As has 
been pointed out before,” the constructive knowledge which affected 
him might have arisen either from his failure to investigate her 
husband’s dubious explanation of her presence in the matrimonial 
home as a “ caretaker,” or merely from her occupation of it. It is 
to be regretted that Cross J. did not take the opportunity to 
distinguish the case by accepting the former hypothesis. 

Given that for unregistered land the principle in Hunt v. Luck 
did not apply to the deserted wife’s interest, Cross J. was then 
faced with an argument that the contrary was true of registered 
land, because section 70 (1) (g) of the Land Registration Act, 1925, 


2 [1956] Ch. 7. 
8 [1901] 1 Ch. 45. 
4 [1065] 1 All B.R. 418; [1055] 1 W.L.R. 152. See also Bendall v. MoWhirter 


1952] 2 Q.B. 466. 
5 Grane (1955) 19 Conv. 848 at p. 348. m 
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made the rights of all subsequent purchasers subject to the over- 
Tiding interest of an occupier. He therefore set about avoiding 
the “ridiculous consequence ” that the wife’s rights should be 
stronger in the latter case, and came to the following conclusion: 


“ A better way out of the apparent impasse is, I think, to 
go a little further than it was necessary for Upjohn J. to 
go in the case of Westminster Bank, Ltd. v. Lee, though not, 
maybe, further than he would have gone had he been faced 
with the problem which faces me, and to hold that though in 
some cases a purchaser from the husband may not have an 
unqualified right to turn the wife out of the house, yet her 
‘ equity ° is not anything which can be described as a right 
‘in rem ’ at all, but is simply a right to appeal to the court 
for protection against unconscionable conduct on the part of 
the husband’s successor in title.” 8 


Thus his decision is that a deserted wife has no right “ relating to 
or binding the land,” within the meaning of “ rights ” in section 
70 (1) (g), but is only one which may affect “‘ the conscience of a 
successor in title.” And so the position remains the same for 
registered and unregistered land. 

In the course of his judgment, Cross J. cast doubt on Upjohn J.’s 
description of the deserted wife’s interest as a “mere equity.” 
The value of that classification was, however, that her interest was 
grouped with the equities of rectification and of rescission for fraud 
and mistake, and so partook of their characteristics: that they 
were rights enforceable against all except bona fide purchasers 
without notice of legal or equitable interests; that notice for this 
purpose did not include constructive knowledge derived from 
occupation by the person holding the right’; and that the rights 
were enforceable only upon application to the court. Instead, the 
wife’s equity now belongs to a new and undefined category of 
Tights assertable against the conscience of successors in title. It 
may be questioned, with respect, whether it was necessary for Cross 
J. to take this course. The reference in section 70 (1) (g) to 
“ rights °? must surely be to rights which under the general law 
are assertable against third parties, including those who have 
constructive notice from occupation. The paragraph is not of 
itself intended to widen the scope of rights assertable against 
more limited classes. A purely personal covenant could not be 
extended in this manner; nor could the equity of rectification. If 
it is a characteristic of the deserted wife’s equity, that under the 
general law, a successor in title to the husband, whose only know- 
ledge of the wife’s right comes by virtue of her occupation, is not 
affected by it, then that right, too, should not fall under section 


70 (1) (8). 


6 [1962] 2 All E.R. 204, 208. 
7 Smith v. Jones [1954] 1 W.L.R. 1089. There seems only to be authority 


concesning the equity of rectification. 
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The question which is left unresolved by Cross J.’s new classi- 
fication is: whose conscience, precisely, is to be affected? He does 
not contemplate that the right be strictly limited to be assertable 
only against the husband and his trustee in bankruptcy, but would 
include a donee, or a purchaser with full knowledge of all the 
circumstances (e.g., the defendant company, in the case before 
him). But he would not include those who had constructive 
knowledge of the wife’s position, either through her occupation, 
or the other slight indications that were present in the case.®° The 
situation which he does not discuss is that of a purchaser, who has 
substantial indications that a deserted wife is in occupation of the 
premises as her matrimonial home. This might occur, for instance, 
if a bank took a mortgage of the matrimonial home, knowing that 
recently the husband and wife terminated their joint account, and 
that he is now making her regular payments by banker’s order. 
It is submitted that such a purchaser should be in no better 
position than he would have been had he bothered to follow up the 
evidence that he had, and had discovered the true position.?° 
While a balance of convenience may well militate against requiring 
every purchaser and mortgagee to make inquiries of every wife- 
occupier as to whether her husband is living with her, they should 
not be allowed to act in disregard of her interests, if they have 
good reason to believe that she has been deserted by her husband. 
After all, it is now clearly established that the wife has only a right 
to ask the court to exercise its discretion in her favour, and this 
may well mean that she will only get some temporary relief against 
dispossession. The advantage of classifying her right as an 
equity was to secure for it these qualities. To relegate it to an 
obscure class of rights assertable against conscience may be to 
reopen the whole question. 

W. R. Cornisa. 


8 [1962] 2 All E.R. 204, 208; see also Ferns v. Weaven [1952] 2 All E R. 233; 
and Strest v. Denham [1954] 1 W.L.R. 624, where the purchaser acted in 
collusion with the husband; Churcher v. Street [1959] Ch. 251, where the 

rchaser was bona fide but acted in full knowledge of the desertion. 

8 above. 

10 Such a proposition was applied by Denning L.J., and semble, Birkett L.J. 
m Woo Pook (Jess B.) & Son, Ltd. v. Hobbs (supra). 

11 e.g., Woodcock (Jess B.) & Son, Ltd. v. Hobbs (supra). Churcher v. Street 
(supra). . 
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Tae Prace or NEGLIGENCE WN THE Law or Torts. By ABRAHAM 
Harari, M.Jun. (Hebrew University), Advocate (Israel), Senior 
Lecturer in Law in the University of Tasmania. [Australia: 
The Law Book Co, of Australasia Pty., Ltd. Distributors for 
the United Kingdom and Europe: Sweet & Maxwell, Ltd. 
1962. 194 pp. £2 10s. net.] 


Tus is an iconoclastic work, written in an eminently readable, but caustic, 
polemical and highly critical style. Within its pages all or nearly all the 
classical and modern writers on torts in England, America and the Common- 
wealth are taken to task, subjected to merciless analysis and, by and large, 
exposed, to the author’s satisfaction at any rate, as inaccurate, woolly, mis- 
guided and unscientific. The one work which appears to have the approval of 
the learned author (though even this is disagreed with from time to time on 
certain points) is Causation in the Law by Professor Hart and Mr. Honoré. 
Indeed, the examination in that book of the problem of causation would appear 
to be fons et origo of Mr. Harari’s own efforts to provide a logical, scientific, 
explicable theory of the interrelation of certain kinds of tort liability, viz., 
trespass, negligence, and those instances where liability is said to be strict 
(with especial reference to the doctrine of Rylands v. Fletcher). To aid him 
in the achievement of this aim he has devised a terminology which is stated 
and explained at relevant points in his essay. 

Briefly (though to attempt to summarise the contents of this book is in a 
way unjust to the learned author, whose ipsissima verba should be read to cull 
their full flavour and meaning), the thesis of this work is as follows. Causa- 
tion is the true test of liability as regards the torts which are the subject of 
discussion, causation, that is, in the sense in which that concept is analysed and 
explained by the learned author. The law of negligence is “stood on its 
head,” as it were. Instead of seeking to discover (a) whether the defendant 
owed the plaintiff a duty of care and then (b) whether the defendant broke 
that duty and thereby caused injury to the plaintiff, the true test is whether the 
defendant caused an injury to the plaintiff. The test of “reasonable foresight” 
of harm, which most tort lawyers would expound as the basis of liability in 
negligence, is dismissed as verbiage, serving only to conceal the true nature of 
the liability and its basis. Instead the author regards causation as the 
explanation of liability for unintentionally inflicted harm. What his analysis 
suggests (he writes at p. 55) is that “negligence, in the sense of a breach of a 
duty to take care, is part and parcel of the notion of causation; that the 
statement that a man has caused damage always implies that he was under 
a ‘duty of care’ and broke that duty, that is, that he was negligent” (the 
italics are those of the author). Negligence, he says later (at p. 78) is an 
element of causation. The abolition of the requirement of reasonable foresight 
as the test of liability enables the author to reconcile logically, and to inter- 
relate theoretically, trespass, negligence, and instances of strict liability. This 
is done by the application of his analysis of causation. He distinguishes three 
types of causal connection: rigid, mechanical and casual (Chapter 7). The 
first takes care of situations in which A’s conduct directly brings about B’s 
harm (i.6., trespass). The second refers to situations in which A’s conduct 
when combined with some natura] event which is contingent brings about B’s 
harm (¢.g. when A’s conduct plus an “act of God” produces harm to B). 
This can be illustrated by cases of strict lability such as those coming within 
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the scope of Rylands v. Fletcher. The third type of causal connection is seen 
in operation where A’s conduct when combined with some act of a third 
person produces harm to B. In addition there may be “mixed” connections, 
where there is involved not only the conduct of A but also some act on the 
part of C and some natural event which is contingent and the result is harm 
to B. Non-rigid causal connections (i.¢., those which are casual or mechanical) 
give rise to “duty” problems, which rigid causal connections do not. Mechani- 
cal causal connections and casual causal connections give rise to distinct duty 
problems. The difference between these two forms of non-rigid causal con- 
nections is developed by the author in terms of co-ordination and adaptation. 
Co-ordination is required in order to harmonise one’s conduct with that of 
other human beings. Adaptation, on the other hand, is involved where human 
conduct must be harmonised with the natural environment of human beings. 
Which causal connection goes with which type of situation is obvious. AJl this 
is connected with the issue of duty (which apparently the author does not 
discard with the idea of reasonable foresight) by the division of duties into 
dominant and subservient duties. The term “dominant duties” refers to 
situations where it is assumed that the damage occurring should have been 
avoided, that the defendant had no right to cause it, and that but for the 
defendant’s conduct it would not have occurred, and the question is whether 
he has caused it, that is, whether his conduct was “ unreasonable” or abnormal. 
Put another way, a dominant duty of care exists when the law says “you must 
not make Y happen”: see pp. 64, 76. The term “subservient duties” refers 
to situations in which it is usually assumed that the defendant caused the 
damage (which implies that his conduct was unreasonable or abnormal) and 
the question is whether he should have refrained from causing it—whether 
the law imposes a duty to refrain from causing such damage to another. Put 
another way, a subservient duty of care exists where the law says “you must 
not do X” because if you do X, Y will happen and (in accordance with the 
idea of dominant duties) you must not make Y happen: see ibid. There 
appears to be no difficulty for the author as regards dominant duties: it is in 
deciding whether there was a subservient duty that the problems emerge and 
can only be solved, according to the author, by the application of his scheme 
of causation. He appears to argue that, in all cases, there is no need to 
determine whether there was a duty not to harm B: for he seems to assume 
that such duties exist. (On what basis this conclusion is reached does not 
seem very clear, unless his answer is given in Part I of the book in which he 
discusses the question of method, including the classification of torts— 
incidentally dismissing most views on the subject of ratio dectdendi—and 
arrives at the conclusion that the correct approach is to pay regard to the 
social facts, presumably the values of our society as he vaguely calls them, 
and the actual decisions, scrapping all preconceptions of the law and ignoring 
all the conventionally employed categories of classifications: pp. 84, 87-88.) 
What must be done in duty cases is to investigate whether there was a duty 
not to act in a certain way if that way caused harm to B. This depends upon 
the theory of causation referred to earlier. 

The above lengthy description represents an attempt to put succinctly 
what the learned author takes a goodly number of pages to expound and 
explain. Inevitably it must be a very rough and ready guide to the author’s 
thoughts and ideas. It is hoped, however, that it is accurate even if abbrevi- 
ated. From what has been said it will be evident that the author’s thesis and 
his treatment in detail of the existing law and previous efforts to explain the 
nature of negligent liability and its relations with other forms of tortious 
liability, provides some very interesting and stimulating reading. It is 
extremely unlikely, however, that the author’s general or particular comments 
and suggestions will go without criticism, and meet with general approval and 
acceptance. In the first place, he seems to suggest that what he calls dominant 
duties are general and categorical, instancing a duty not to cause personal 
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injuries to another. But this, it might be said, is really to beg the whole 
question. For there is only a duty not to cause such injuries in certain situa- 
tions and under certain conditions. This qualification of the dominant duty 
the author appears to refer to his category of subservient duties, under which 
he treats the issue of causation as being the same as negligence. Other writers 
would tend to regard the issue of negligence as being one of culpability. But 
to the author “ all the culpability required for liability in torts consists in making 
Y happen”: p. 177. Later on the same page he says: “Conduct is culpable 
if it gives rise to liability: it does not give rise to liability because it is 
culpable.” That in essence, is the thesis of this book. Which leads to a second 
criticism. The “reasonable foresight” test was at least an attempt at pro- 
viding some kind of just, equitable or moral basis (call it what you will) for 
assessing blameworthiness in law and allocating liability. A test of causation 
(even if applied under the stringent logical and technical conditions set out by 
the author) would tend to make tort liability depend upon the fact of injury 
rather than upon the adjudication of guilt. It is all very well to say that 
reasonable foresight gets one nowhere, since the real question is whether the 
defendant (and no other) should have co-ordinated his conduct with other 
peoples’, or should have adapted his conduct to natural contingencies. But 
how are you to decide either of those questions without bringing in some idea 
of fault, i.e., failure to foresee what ought to have been foreseen. If the test 
of “reasonable foresight” leads nowhere, so does the test of causation pro- 
pounded by the learned author. All he is doing is pushing the final issue 
(which, for all his strictures, as set out in Chapters 6 and 8, is fundamentally 
a question of judicial policy) back one stage, or, if it be preferred, trans- 
ferring the issue from one type of inquiry to another, from duty to cause. 
One can accept that causation is a part of the duty issue: indeed this is 
almost trite. But that is not to say that the determination of the issue of 
causation may proceed along lines which render unnecessary any discussion 
of guilt, culpability, lability, fault, duty, etc. Lastly, what of the author’s 
rationalisation of negligence and the other torts with which he deals? The 
chapters on trespass and strict liability are amongst the most absorbing, 
interesting and cleverly written and argued in the book. In them there is 
much with which the reader will agree. But it may be that the reader will 
not agree with the author’s conclusion which is that there is no difference in 
principle between liability in trespass, under Rylands v. Fletoher, and in 
negligence. There is here merely a convenient division of cases by reference 
to the nature of the causal connection between the conduct of defendant and 
the harm suffered by plaintiff: that is, by reference to the nature of the 
questions which have to be answered before we can say whether or not “ A caused 
Y”: p. 166. A careful reading of these chapters will lead to the conclusion 
that at the back of the author’s discussion and thesis is the desire to eliminate 
history and policy from the law of torts and to make tort liability depend upon 
scientific principles which are capable of analysis in accordance with reason, 
leaving nothing to vague, emotional, irrational thought or sentiment, from 
which much thet is anomalous, contradictory and haphazard may well ensue. 
With this aim most readers of Mr. Harari’s book would be likely to be in 
accord. But whether the achievement of such an end is possible in relation 
to such a topic as tort liability (particularly liability for negligence) and 
whether Mr. Harari’s approach is the best way of achieving such an end are 
questions about which there is room for disagreement. 


G. H. L. Femman. 
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Barrisp Tax ENCYCLOPEDIA. General Editor: G. S. A. WHEAT- 
CROFT, M.A.(Oxon.), J.P., F.I.I.T., F.B.1.M., Solicitor of the 
Supreme Court, Professor of English Law, University of Lon- 
don. [London: Sweet & Maxwell, Ltd.; Edinburgh: W. 
Green & Son, Ltd. 1962. Five loose-leaf volumes. 80 Guineas 
net. | 


Tue title, the size, and not least the price, of the British Tax Encyclopedia 
indicate that this is a publication of some importance. This indication is con- 
firmed by the appearance of the five volumes, an impressive array of pale blue, 
black and gold; only the most cynical client would be left unimpressed. It 
could hardly fail to enhance the reputation of any lawyer or accountant, to 
have these displayed close to hand. One is tempted to observe that some 
practitioners could do worse than simply buy the empty covers with a view 
to filing therein the old edition of Konstam, and articles cut out of the 
Financial Times and Evening Standard, from which no doubt many taxmanship 
ploys are derived. 

If a criticism be permitted of the outside appearance of these volumes, it 
is that their impressive but uniform appearance does not make it easy to pick 
up the right volume in a hurry. CLITAS surmounted this difficulty by having 
its three volumes bound in different colours. But CLITAS looks less 
impressive. 

The contents of the five volumes are as follows: Volume 1 is a textbook on 
the English and Scottish law of income tax, surtax and profits tax, Volume 2 
contains the text of the Income Tax Act, 1952, with annotations, Volume 8 
contains the text of other legislation dealing with income tax and surtax, as 
well as the text of numerous circulars that have been issued by the Commis- 
sioners in Inland Revenue, Volume 4 contains the text, with annotations, of 
the legislation imposing profits tax, together with profits tax circulars, 
examples of income tax, surtax and profits tax, and tables showing the rates of 
tax at various times, while Volume 5 deals with “ double taxation,” giving the 
text of the various orders in force, the text of circulars and examples. 

The Encyclopedia is thus a reasonably complete statement of the British 
tax law. Moreover the publishers intend to keep it up to date by regular 
issues of loose pages intended to replace and supplement the existing pages, 
and have indeed already issued a very substantial supplement: service indeed ! 
Subscribers to CLITAS are familiar with this system, and in the British Taz 
Encyclopedia it is being extended to Volume 1, so that this will constitute a 
textbook that is brought up to date at regular intervals. At this point the 
reviewer may be forgiven for making the suggestion that, as loose-leaf pages 
inevitably become entirely loose and dilapidated after a few years, the policy 
should be maintained of replacing at reasonable intervals even those pages 
the text whereof is not changed. It would also help if the publishers could 
supply some kind of gummed paper that could readily be used to restore pages 
that have become completely loose. 

The greater part of the work of the General Editor is concentrated into 
Volume 1. The reviewer has made regular use of this volume over many 
weeks, and has formed the view that it represents a more accurate and 
complete statement of the legal principles than is to be found in any other 
work. However, it does not follow that the text is overloaded by lengthy 
summaries of the facts of particular cases. Where it has been necessary to 
state the facts of a case in the text, this is done as briefly as is possible: more 
often, however, the text states a principle of law, while the footnote simply 
gives the title of the authority. This means that, although the Hncyolopedia 
must be regarded primarily as a work of reference, it is possible to read a 
whole chapter in Volume 1, and gain therefrom a knowledge of the general 
principles, without becoming bogged down in detail. Where it is necessary 
to list numerous authorities on a particular point, as in the section edealing 
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with the distinction between trading and investment, the authorities are 
relegated to the footnotes, being mostly accompanied by a short statement of 
facts. 

The Editor, in his preface, acknowledges the assistance that he received by 
being permitted to use, as basic material, the 1952 edition of Konstam. How- 
ever, the reviewer has been able to detect very little of Konstam in the present 
work. The text bears little similarity. Moreover the whole arrangement of 
the law is completely changed. In Konstam, as in most other books on the 
subject, the reader is, to a very large extent, led through the Income Tax Act, 
1952, from start to finish: in particular, he gets Schedules A, B, C, D and E, 
in that order. However, the Schedules today represent the last word in ram- 
shackle disintegration, and the Editor has wisely determined to classify 
income rather differently. Thus Chapter 1 deals with “income derived from 
an office or employment,” which includes Schedule E, the “benefits in kind” 
provisions, and the provisions relating to what used sometimes to be called 
“the golden handshake.” This is followed by income from land in the United 
Kingdom, mainly Schedule A and excess rents, but including also the modest 
Schedule B and such things as receipts from the sale of gravel or sand. 
Chapter 8 deals with United Kingdom income arising from property other 
than land. This cuts right across the classification under Schedules, dealing 
as it does with dividends, case 8 of Schedule D, Schedule C, annual payments, 
patent recelpts, copyrights and foreign dividends paid in the United Kingdom. 
There should be nothing startling about this logical arrangement. There are 
no doubt good historical reasons for the five Schedules, but the Editor has 
rightly come to the conclusion that an exposition of the law should not simply 
follow the statute. 

In numerous small ways, the text is made helpful to the reader. Thus 
where a Revenue leaflet has been published, and included in Volume 8 of the 
British Tav Encyclopedia, references are made in the text to the practice as 
evidenced by the leaflet. For example, in dealing with the difficult question of 
residence of persons making regular visits from abroad to this country, the 
leaflets entitled “ Visitors from other countries: liability to United Kingdom 
income tax” and “Permanent residence, notes on the liability of persons 
coming to the United Kingdom for,” are important, and are referred to in the 
text. On the other hand, the reviewer has not been able to find any evidence 
of a regular policy of stating the practice of the Revenue. For example, in 
dealing with excess rents under sections 175 and 176 of the Income Tax Act, 
1952, the question, whether a premium paid for a lease must be taken into 
cqnsideration, is dealt with briefly in a footnote stating that under section 175, 
presumably a premium would be taken into consideration. As on this particu- 
lar point the practice of the Revenue is, having regard to the uncertainty and 
complexity of the relevant sections, of great importance, the reader might 
expect some statement as to the practice of the Revenue. However the answer 
to this must be that in a law book one must expect to find a statement of the 
law, and although this can extend to published statements of practice, or 
published concessions, the editor cannot inform the reader that there is a 
settled practice, when the Revenue themselves have not seen fit to publicise 
their practice, or indeed to adopt any universal practice. The Editor is in 
this respect somewhat hampered by what appears to be the policy of the 
Revenue, namely, to maintain some measure of secrecy, in many cases where 
the official practice differs from what one would suppose the correct practice, 
based on the wording of the statute, to be. Perhaps the most remarkable 
example of a difference between the practice of the Revenue and the wording 
of the statute is in the making of surtax directions under section 245 of the 
Income Tax Act, 1952. Where a company distributes so little of its profits 
by way of dividend that a case for a surtax direction can be made out, the 
Special Commissioners are likely to be willing to “do a deal” with the 
compafiy, whereby they give a surtax clearance, provided that the company 
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distributes dividends by relation to the year of accounting being considered, 
to the persons who were the shareholders at the end of that year. Al this 
is a matter of practice, not of law, and the Editor deals with it by stating 
“in many cases an interview with the Revenue to discuss the position is now 
the wisest course.” The reviewer is not criticising the Editor, in stating that 
there exists a regular but unpublished practice, which causes section 245 to 
carry out its function in a manner different from that intended by the 
legislature. It is not the function of a law book to state the views of officials, 
as opposed to an established official view. 

One particular feature of Volume 1, which is not generally found in 
books dealing with revenue law, is that the Editor is ready to state a view on 
a point of law, where there is no authority, or where the authorities are 
difficult to reconcile. Moreover, he treats the law as it is, namely, a synthesis 
of common law and statute. It would not be possible to understand British 
income tax by simply reading the Income Tax Act, 1952, because many of the 
rules appear to be taken for granted by the draftsman (thus income itself is not 
defined), and moreover the courts have in many cases modified the meaning 
of what at first sight appear to be clear provisions. Thus section 126, which 
provides that tax under cases I and II of Schedule D shall be charged without 
any other deduction than is allowed by the Act, plainly cannot mean what it 
says, if only because most of the deductions are allowed simply by inference 
from what is left unsaid in section 187. The work of amassing the authorities 
and statutory provisions, and restating them as general principles, has been so 
thoroughly carried out that it is safe to predict that Volume 1 of the British 
Tax Hnoyolopedia will become the standard legal textbook on British income 
tax, surtax and profits tax. 

The remaining four volumes of the British Taw Encyclopedia have a marked 
resemblance to CLITAS. The main differences are that the material is spread 
over four, in place of three, volumes, that numerous accountancy examples are 
included, and that the notes to each section of the Income Tax Act, 1952, no 
longer give the derivation of the section. The reviewer has been able to find 
little difference in the commentaries to the various sections. It is to be hoped 
that the General Editor will be able to revise these commentaries from time 
to time. What one looks for in such a commentary is, first, a general statement 
of what the enactment means, and what it achieves and, secondly, references 
to the decided cases. Now the commentaries in the British Taz Encyclopedia 
do not always give a lucid account of what each enactment means. Moreover 
the practitioner who seeks all the authorities on a particular enactment cannot 
be sure of finding them in these commentaries, and must still rely on the case 
commentary on the Income Tax Act complied by Mr. C. E. Garland, and 
published by Her Majesty’s Stationery Office. On the other hand, the cross- 
references to the various enactments are done with admirable completeness. 
The reviewer has been able to detect only one omission: there is no cross- 
ference from section 81 (2) of the Finance Act, 1947, to section 68 of the 
Finance Act, 1952. There is a reference back from section 68 to section 81 (2), 
but the reader who goes to the latter enactment first is surely entitled to 
similar guidance. 

The reader may perhaps object that, admirable as Volume 1 is, it does not 
justify a complete reissue of the material that was to be found in CLITAS, 
even with improvements. The answer to this criticism is that the publishers 
have also issued Volume 1 in bound form as a separate book. Moreover any 
person who already owns CLITAS is allowed a reduction of £5 5s. Od. in the 
price of British Tax Encyclopedia; and he will no doubt also be able to 
persuade his Inspector of Taxes that four volumes out of the five count as a 
replacement. However, CLITAS will no longer be kept up to date, and 
therefore any owner of a copy of it is advised to replace it with the British 
Tax Encyclopedia, rather than obtain merely the bound copy of Volume 1. 
There must, however, be many practitioners who have no up-to-date textbook 
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on tax law, and no copy of the relevant statutes. Anyone who is likely to 
have to deal with problems of income tax, surtax or profits tax, and is as yet 
not properly equipped to do so, should get hold of the British Taz 
Encyclopedia. 

The publication of British Taw Encyclopedia is an indication that the legal 
profession is waking up to the importance of revenue law. What was perfectly 
normal ten years ago now seems abnormal, and will in a few years seem 
fantastic, namely, that busy firms of solicitors keep themselves supplied with 
massive works on the construction of wills, the issuing of debentures, bank- 
ruptcy, and the creation of strict settlements of Jand, without having a single 
up-to-date textbook on income tax. The heresy is slowly dying that tax law 
is altogether different from real law. The reviewer remembers being told, 
some years ago, that the two Archer-Shee decisions (Baker v. Archer-Shee 
[1927] A.C. 844 and Archer-Shees v. Garland [1981] A.C. 212) were both pure 
income tax cases, having no real relationship to the law of trusts. Views such 
as these are no longer accepted in the legal profession, although the reviewer 
suspects that they are still reflected in much legal education. Thus ideas are 
changing, and it is significant that the General Editor of the British Taw 
Encyclopedia is a Professor of English Lew in the University of London. 
The time may come when the Income Tax Act, 1952, will be as familiar a 
part of the law syllabus as the Statute of Uses, 1585. 

D. C. Porrer. 


REVENUE Law Comprising Income Tax, Surtax and Profits Tax; 
Estate Duty; Stamp Duties; Tax and Estate Planning. By 
Barry PINSON, LL.B., of Gray’s Inn, Barrister-at-Law, Fellow of 
the Institute of Taxation. [London: Sweet & Maxwell, Ltd. 
1962. lxix and 557 and (index) 40 pp. 650s. net.] 


Tue whole of revenue law including income tax, surtax, profits tax, estate 
duty and stamp duties in one volume at the price of fifty shillings seems to be 
a bargain. The addition of thirty or more pages on the topic “tax and estate 
planning” makes it an unusual bargain. The author claims in his preface that 
so far as he knows this is the first book to include in a single volume the main 
branches of revenue law, a claim which is no doubt justified. 

It must be made clear at the outset that this is in no sense a work of 
reference, and that it will not supplant any of the usual practitioners’ works 
on any of the topics covered. It would be unreasonable to expect that in a 
bok of less than 600 pages. On the other hand, regarded as primarily a 
student’s textbook, aimed particularly at the candidate for the Law Society's 
final examination, this book has a number of important virtues. The most 
obvious is that it contains a great deal of law. None of the three main topics, 
income tax, estate duty, and stamp duties, is skimped. For example (having 
regard, for the moment, purely to the question of bulk) rather more than 220 
pages are required to cover income tax, including surtax: which has to be com- 
pared with the 200-odd pages, rather more closely printed, in Mr. Beattie’s well- 
known Elements of Income Tax Law. Thus the student who wants to know 
whether this book contains enough matter to enable htm to get through the 
examination may be assured that it does. The only criticism in this respect 
offered by the reviewer is that the footnotes could be extended. For example 
on the topic “what constitutes trading” it may well help the student to be 
able to read fairly rapidly a number of cases on each side of the line. A 
selection of such cases in a footnote would enable the student to do this. 

The object of the author has been to present the subject simply and with 
clarity. This object has generally been achieved. Simplicity is however rarely 
achieved without some loss of accuracy, and it is possible to find statements 
in this book which, though not wrong, are not entirely accurate. Thus on p. 89 
one finds the statement, “the fact that property is purchased as an investment 
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and continues to be held as such will not preclude the assessment of a profit 
on the subsequent realisation of the property if this realisation was in the 
nature of trading.” Two authorities are cited for this proposition, although 
in both the Revenue in fact failed to invoke it with success. This sentence, 
coming where it does, at the end of a section on the single speculation as a 
trading adventure, is likely to puzzle the student: and the authorities cited 
may well puzzle him further. Again, on p. 176, dealing with surtax directions 
on investment companies, the author states that in the case of investment 
income of an investment company, the surtax direction is automatic. A few 
lines later he states that in the case of estate income there is no automatic 
surtax direction. In order to achieve complete accuracy, the point should how- 
ever be made that investment income includes estate income, and the automatic 
direction applies only to investment income other than estate income. On p. 
298, dealing with estate duty on nomination policies, the author suggests that a 
settlor can first execute a settlement so as to create a trust, and then states, 
“this result will be achieved if the trustees are parties to the insurance 
contract.” Here accuracy is sacrificed to simplicity, because the Revenue may 
well dispute that the mere fact of making the trustees parties to the insurance 
contract, at any rate where the contract is governed by English and not 
Scottish law, effectively creates a trust in their favour. Points such as these 
are however rare in this book. They indicate that the overriding alm of the 
author has been to make the law appear simple and interesting to the student. 

Many universities have added, or are considering adding, taxation to the 
optional subjects in their curricula. One thing that Revenue Law makes clear 
ig that the bulk and variety of the three main topics dealt with is so great, 
that they can scarcely be made a single subject, tested by a single examination 
paper. Estate duty can scarcely be understood by a student not already 
familiar with trusts, settlements, and administration of estates. Before income 
tax can be understood, the student must commit to memory the five 
“ schedules,” of which only two are still of any great importance, these being 
divided into eight and three “cases” respectively. Any attempt to simplify 
the law of income tax is half defeated at the start by the manner in which 
the law appears on the Statute Book. It would be a pity if revenue law were 
taught in universities only to the more brilliant postgraduate students. 
Perhaps the answer lies in giving the student a simple grounding in the general 
structure of the law, and restricting detailed consideration to a particular 
topic, such as the profits of trade. 

It seems safe to predict that Revenue Law is only the first of many 
editions, and that before very long it may only be one of several books 
intended to make revenue law appear to the student to be both simple And 
interesting. 

D. C. Porrer. 


SAMPLES oF Lawmaxkinc. By Patrick Devin. [London: Oxford 
University Press. 1962. 120 pp. 18s. net.] 


Lonp Drvuiy, one of our most thoughtful and articulate judges, collects under 
one cover five addresses on various topics delivered to a variety of audiences 
over a period of years. He has already published a critical account of the 
criminal process, and is a leading controverstalist on the relation between law 
and morality. Three of the present lectures will be new to most readers— 
“The Relations between Commercial Law and Commercial Practice” (London 
School of Economics, 1951), “ The Principles of Construction of Charterparties, 
Bills of Lading, and Marine Policies” (Norway, 1952), and “Medicine and 
the Law” (Medical Society of London, 1960). More familiar are “The 
Common Law, Public Policy, and the Executive” (Bentham Club, 1956) and 
—especially welcome for its reappearance—the address on “ Statutory 
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Offences” read to the Society of Public Teachers of Law at their Cambridge 
meeting in 1958 and later published in the Journal of that Society. 

Stimulating suggestions will be found under each of these headings. In 
his talk to the doctors, for example, Lord Devlin suggests that the defence of 
necessity is undeveloped in English law; and on the topic of professional 
secrecy he thinks the time has come to classify and define the privilege the 
courts should accord to medical practitioners. 

The unifying theme, echoed in the title of the book, is the manner in which 
English courts at the present day develop the law. This is the subject of an 
introduction actually longer than any of the lectures. The introduction is 
important in its own right, packed as it is with good things and expressed in 
admirable language. Lord Devlin’s main thesis, illustrated in the chapters 
on commercial law, criminal law and administrative law, is that for good and 
proper reasons new law and changes in existing Jaw nowadays must come from 
Parliament. Most of the cases in appellate courts involve statute law, and 
the creative sphere of judges is therefore fairly strictly limited. Yet in 
applying statute Jaw the courts are not confined to “interpretation” in a 
narrow sense: their task is better described by the word “construction.” It is 
a limited creative function capable of developing the law to a varying extent 
in different branches. Judicial development of the law, on the other hand, is 
not an even progression, but proceeds by a stop-go method. (Incidentally, all 
this is the answer to American critics who say that English courts could do 
much more than they have done to create an administrative law.) 

A summary of this kind cannot do justice to the force and elegance of 
Lord Devlin’s style. The introduction alone abounds with quotable passages. 
As the law of tort does not feature prominently in the lectures, we may note 
that Lord Devlin here suggests that the plaintiff who complains of physical 
injury is well cared for, but the handling of injury that is not what the law 
calls “physical” is still rudimentary, and a possibly fruitful line of develop- 
ment might be the action for conspiracy. 

Finally, we may remind readers of one of Lord Devlin’s remarks in his 
address to the Law Teachers, namely, that academic lawyers should interest 
themselves more in criminal law, which is administered mainly by puisne 
judges and where there is plenty of room for constructive work, rather than 
indulge in negative criticism of decisions of the high-powered House of Lords 
and Court of Appeal in civil cases. 

O. Hoop Pars. 


Letoni pi FLosoFL DEL Dirirro. Eleventh revised edition. By 
Gioreio Det Veccmo. [Milan: Dott. A. Giuffrè-Editore. 
1962. xi and 408 pp.] 


Tars is the latest Italian edition of a textbook of legal philosophy which was 
first published in 1980 by a distinguished Italian legal philosopher. In the 
years since its first appearance this book became widely established as a 
leading textbook on the subject. It has been translated into several languages 
and it enjoys a high reputation in many countries as a positive contribution 
to jurisprudence. An American translation of the eighth edition was published 
in 1958 and this received an extensive review in (1955) 18 M.L.R. 82. But in 
contrast with its reception in other countries, this book was on the whole 
looked upon unfavourably in this country. It may be that the abstract and 
idealistic method of approach of most Continental legal philosophy is alien to 
English thought. One need only recall Pollock’s reaction to Lorimer’s 
Institutes of the Law: “As I came to the last page I said to myself with a 
mental gasp and shiver, ‘Ugh! ugh! now I know what Naturreoht is?” It 
may also be that the nature of a Continental textbook as an all inclustve 
source-book to be used for reference, instruction and as a vehicle of original 
ideas has been misunderstood in this country. Whatever one may feel about 
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this book one thing is clear, that it has been praised—and it is fair to say that 
it hag been mostly praised—and it has been criticised; but it has not been 
ignored. 

It is clear that most scholars interested in legal philosophy are already 
familiar with the basic ideas expressed in Professor Del Vecchio’s book. This 
renders it unnecessary to review this book in extenso. Moreover, few readers 
of this review are likely to consult the Italian edition when the English version 
is available. In fact, although some changes have been made in this edition 
the leading ideas remain substantially the same. It is a book that has sincerely 
tried to put forward a new way of thinking about the great problems of legal 
philosophy. It starts with a critical survey of past theories and it goes on to 
reassert the value of natural law as a permanent expression of the feeling of 
justice throughout the centuries. But it also takes into account the process of 
change and the learned author speaks of a permanent natural law which 
varies in its particular application from time to time and from place to place. 
In this respect it resembles but ít achieves much more as an ethical 
proposition than Stammler’s grandiose attempt to supply a scienttfic natural 
law; Del Vecchio’s natural law has substance, it is not merely a shell. An 
integral part of this point of view is the forceful assertion of individual values 
which derive directly from Kantian premises. 

Where so much idealism is asserted, it is inevitable that the common lawyer 
will be provoked to ask two questions: first, what is the value of non-provable 
idealism? and secondly, is the imposing apparatus of abstract thought and 
expression really necessary to explain fundamental notions and principles? 
The answer that he would be inclined to give to both these questions is in the 
negative. But within the current of Continental philosophical thinking Del 
Vecchio’s approach fits into a plan and becomes much more meaningful and 
significant. For those of us who are interested in this form of thinking it is 
not, perhaps, too late to welcome this book. 

A. G. Caroros. 


Tar Hoty BEL anD THE Law. By J. W. Emruica. [New York: 
Oceana Publications Inc. 1962. 240 pp. $7.95.] 


The Holy Bible and the Law is in substance an anthology of texts in the Old 
and New Testaments together with the Apocrypha which present legal prin- 
ciples with their ethical bases and implications prefaced by a preliminary note 
to each subject—the subjects being in alphabetical order and the notes of an 
historical and expository nature. The learned author, who is a leading 
member of the San Francisco Bar, is evidently a disciple of Sir John Fortesgue, 
Chief Justice of the King’s Bench, who in or about 1587 wrote his Commenda- 
tion of the Laws of England, as before him the author of The Mirror of 
Justice, circa 1807-27, and in modern days the writings of President Woodrow 
‘Wilson, G. C. Lee (in his Historical Jurisprudence), Sir William Markby (in 
his Elements of Law), C. F. Kent (in his Israels Laws and Legal Precedents), 
all of whom in various degrees stressed the indebtedness of the common law 
(using that term in its widest sense) to the Jewish scriptures. The book is not 
denominationally limited, for in fact it is noteworthy for its references to and 
listing of the English translations of the two Testaments and Apocrypha, that 
according to the Hebrew Masoretic text, that of the King James version which 
he describes as “ Protestant,” and the “Douay version” (Catholic)—thus the 
book may be regarded as one exemplifying the Judaeco-Christian tradition, 
illustrating the relationship of the several books comprised within that 
tradition. The last section, “ Woman” is illustrative of the utility of this 
anthology. Its selection of texts from the two Testaments forms a corrective 
to the notion that the alleged inferiority of the place of woman in life is to be 
debited to the Old Testament alone. The citations as to her status are taken 
entirely from the New Testament. 

The Introduction essays a brief sketch of the history of the Testaments 
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and Apocrypha. The author finely observes, “The law, however, was more 
than a series of regulations of external conduct. It was possible for Hillel to 
sum it up in the rule ‘do not to others what you would not have him do to 
you,’ and for Jesus to point out as its greatest and first commandment ‘thou 
shalt love the Lord thy God with thy whole heart,’ and as the second, ‘ Thou 
shalt love thy neighbour ag thyself?” It would have been well had the 
references to the texts been included to show that both the Biblical quotations 
originated in the Old Testament and that Hillel was one of the pre-eminent 
Rabbis of the Mishna (that is, the first post-Biblical code) described by the 
author at p. 97 compendiously as books of the decisions construing the Mosaic 
law and which together with the Gemara, a commentary upon and expansion 
of the Mishna, both generically constituting the Talmud; similarly the dates 
of Hillels active years, thirty before the Christian era to ten thereof, might 
usefully have been given. Mr. Ehrlich’s discipleship of the Anglo-American 
writers above cited is summed up in two statements of the Introduction. 
“Much of the law of England and America is founded upon Mosaic law and 
man searching for the foundation of our law can find no firmer ground than 
the Bible.” At p. 140 he observes, “ Dignity of man, liberty of the individual, 
and freedom from oppression are all basic in Mosaic jurisprudence.” 

He appears to favour Ecclesiasticus for quotations and calls “ Ecclesias- 
ticus ” the “ Philosopher of the Bible” (p. 158), but “ Ecclesiasticus ” ig not in 
the Canon of the Old Testament as envisaged in the Jewish and Protestant 
Bible, but in the Apocrypha which is canonical in the Roman Catholic tradi- 
tion. “ Ecclesiasticus ” is otherwise known as “ The Wisdom of Jesus the Son of 
Sirach.” So far as the King James version is concerned “ the Philosopher of 
the Bible” is assuredly the author of “Ecclesiastes,” otherwise Koheleth, “ the 
Preacher, Son of David King of Jerusalem.” On that page there is a word 
of doubtful identification, “submissly.” Is “submissively” intended? 

There are some serious misprints, at least according to the spelling current 
in this country. At p. 26 Maccabees appears as Maacabees. At p. 46 the 
reader finds a reference to one “Labin,” who by the association with Jacob 
and Rachel one can identify as “Laban”: “Labin” has neither Hebrew nor 
English justification. On p. 47 “Hyram” turns out to be (correctly) “ Hiram ” 
on p. 48. On p. 64 “cannonical” is manifestly “canonical.” On p. 187 as 
printed it is stated “they (the Priests) shall not take a wife that is a ‘ wrote?” 
. +. quoting Leviticus xxxi 7, that is to say as the author’s text is “written,” 
but no noun, so far as search has gone, exists, spelt as that. It seems that 
“wrote” should read “whore” according to the King James version. 

Conveyancers and those more especially concerned with the history of the 
land laws will be interested in the section headed “ Sales ” wherein the author 
indicates similarity with livery of seisin, in the earlier Biblical narratives, with 
that of conveyance by written instrument as in the time of Jeremiah. 

Each topic discussed has an accompanying set of scriptural sources. The 
anthology is grouped according to topics and apart from its legal interest it is 
a valuable source of references, forming a kind of subject concordance of the 
scriptures dealt with. The merits of the book in fact are outstandingly the 
admirable anthology of texts which it provides in easily accessible form, and 
the useful Introduction which, however, reveals that the author is on firmer 
ground in the sphere of law and Jurisprudence than in that of theological 
history. In these days when the scriptures are often enough the subject of 
destructive criticism it is refreshing to find a writer who boldly. declares 
(p. 14) that “laws are meant to regulate and direct the acts and rights of 
man. Every man belongs to himself and has the right to do as he pleases 
with himself so long as he accords the same rights to others, and further that 
he does not do unto others what he would not have them do unto him. This 
principle is the foundation of English and American law. The Bible embodies 
these fundamentals which have attained legal effectiveness among nearly all 
people. «Much of the law of England and America is founded upon Mosaic 
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law” and concludes (p. 15) that “man searching for the foundation of our 
law can find no firmer ground than the Bible.” Clearly Ehrlich is no devotee 
of the civillan tradition. He is an out-and-out devotee of the common law. 
His shrine is the Temple of old England and he sees therein its derivation 
from that Temple of Mount Zion from which, Holy Writ tells us, the law shall 
come forth. 

Berrnam B. Bewas. 


Tre Concert or MATRIMONIAL CRUELTY. By Jomn M. Biaes, LL.B., 
pu.p.(Lond.), 8.3.D.(Harvard). [London: The Athlone Press 
for the University of London. 1962. xx and 224 and (index) 
4 pp. 85s. net.] 


Tre author of this volume in the University of London Legal Series is senior 
lecturer in law at the Australian National University in Canberra, but his 
book is concerned only with the English law of matrimonial cruelty. The 
preface tells us that the law is stated as on All Fools Day 1962. This choice 
of date proved too tempting for Providence. Dr, Biggs has had the mis- 
fortune to see an important part of his book rendered quickly out of date 
by the decisions of the House of Lords in Golins and Williams.1 Nevertheless, 
his monograph remains the most notable study of this difficult subject since 
the articles of Sir Carleton Allen in the Law Quarterly Review in 1957. 

The book is divided into four parts. Part 1, “The Assessment of Cruel 
Conduct,” traces the historical evolution of the concept of cruelty from the 
canonical requirement of evidence causing danger to life to the modern 
criterion of grave and weighty conduct causing injury to health. At every 
stage in its development the law is related by the author to its social back- 
ground. A full chapter is devoted to the term “ grave and weighty,” in which 
the author brings out well how this factor involves a judicial discretion, thereby 
emphasising the subjective nature of the general law of cruelty, “ gince only a 
judicial discretion can afford the flexibility by which the individual cases in 
this field may be decided.” Hence the reluctance of judges to fetter this 
discretion by defining cruelty. In Part 2 the author goes on logically to 
consider the bewildering topic of “Intention in Cruelty.” Here his discussion 
has been overtaken by events, although it remains of much historical interest 
as showing the choice which was open to the House of Lords in Golins. Dr. 
Biggs argues that after cruelty became ground for divorce in 1987 a new 
mental element was read into cruelty in order to restrict its scope. This 
element was first described as malice or malignity, but this gave place to 
the “aimed at” test of Denning L.J. in the early 1950s, a test which Dr. Biggs 
describes as “both uncertain in meaning and difficult in application.” It is in 
Lang in 1955 that the author finds the proper test, namely, foresight of 
consequences. This involves considerable manipulation of the Privy Council’s 
opinion, but Dr. Biggs makes out a very good case for his thesis that 
(pre-Gollins) the mental element in cruelty was foresight that one’s acts might 
cause injury to the other spouse’s health, a conclusion also reached by the 
learned editor of the Law Quarterly Review in an article written after Gollins 
and Wiliams had been decided in the Court of Appeal. Dr. Biggs was at 
least prophetic of the view which commended itself to the majority of that 
court in Golins; sed dis aliter visum, This part of the book is completed 
by a very full examination of insanity as a defence to cruelty, but here again 
the House of Lords has cut the ground from beneath the author’s feet by 
thelr decision in Wiliams. With their outright rejection of insanity as a 
defence to cruelty, one may compare Dr. Biggs’s more guarded proposition 
that : 

“ Insanity should be no defence to a petition for divorce on the ground of 
cruelty unless the mental derangement prevents conduct being voluntary, 


1 See an article based on these two cases at p. 625 et seq., above. ° 
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or is of such a nature as to prevent a person realising the material 

circumstances in which he is acting, or if it prevents him foreseeing the 

consequences of his conduct.” 

In Part 8, “Some Selected Areas of Cruelty,” the author illustrates 
the basic principles derived in the earlier parts by reference to certain 
categories of cruel conduct, such as drunkenness, wilful communication of 
venereal disease, nagging, maltreatment of children, offences against third 
parties, and abnormal marital relations. This part adds little to his main 
argument, but is nonetheless of considerable illustrative value. The final 
part, “The Extent of Cruelty,” considers certain fields in which cruelty 
may be relevant apart from divorce or judicial separation. The author 
discusses persistent cruelty in the “magistrate’s court” [sic] and cruelty 
pleaded in bar. He also examines the problem of estoppel per rem judicatam 
in the Divorce Court in relation to dismissed charges of cruelty which are 
the basis of constructive desertion. Here he suggests a helpful distinction 
between qualitative and quantitative cruelty: if the suit was dismissed 
because the conduct charged was not of the quality of cruelty, the charges 
may be ralsed again; on the other hand, if the suit was dismissed because 
the charges were not grave and weighty the charges will normally be 
ros judicata. 

This is a scholarly and extremely well written study. It throws much 
light on the law of cruelty, past and present. The argument is marshalled 
with persuasive skill and founded on a profound analysis of the cases. 
Although the coverage does not purport to be exhaustive, all the significant 
cases are included up to 1962. Despite subsequent events the book remains 
essential reading for everyone concerned with matrimonial law, whether as 
teacher, student or practitioner. The production is of the high standard 
common to this series? and the price reasonable, 

L. Nevme Brown. 


THe Law AND Practice or DIVORCE AND MATRIMONIAL CAUSES, 
including proceedings in magistrates’ courts. Fifth edition. 
By D. Toustoy, Q.c. [London: Sweet & Maxwell, Ltd. 1968. 
Ixi and 591 and (index) 12 pp. £8 6s. net.] 


Is it possible to write a book which can (a) serve both student and prac- 
tioner and (b) combine readability and discussion of principle with a 
comprehensive citation of authorities and factual situations? Judging from 
this book the answer is no. 

‘Most branches of law exhibit certain growing points where the law is 
in process of being worked out as a result of intense judicial activity 
and significant principles of contemporary practical importance are emerging; 
yet this book gives practically no indication of the vitality of these points 
because the text is so unbearably condensed that discussion of principle 
is kept to an absolute minimum. Take the following examples: (1) What 
is the attitude of the courts to the actual or potential earning capacity 
of the wife in assessing maintenance? (2) When will the stepchild and the 
legitimate child over sixteen, or even over twenty-one, qualify for maintenance? 
(8) When will the court vary a maintenance agreement in the light of a 
change of circumstances—Ratcliffe v. Ratcliffe (1962) in which Harman L.J. 
spoke of “the morass in which the legislature may well involve itself when 
it tries to interfere with the sanctity of contract”? (4) To what extent 
can the petitioner’s discretion statement be used by the respondent as 
evidence of adultery—Tunney v. Tunney (1968)? (5) How far can the failed 
case of cruelty be raised in subsequent proceedings as a case of constructive 
desertion? (6) When will we refuse to recognise a foreign decree because 


2 “Bır Herbert Jenner Fustrated'’ (who appears on p. 182 to try a suit 
involying attempted sodomy) was the only misprint observed. 
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it offends against our notions of natural justice? (T) Just what is the 
significance of Cook v. Cook (1962) in holding that the purchase by the 
husband of a matrimonial home to which the wife has contributed is a 
marriage settlement within the Matrimonial Causes Act, 1950, s. 25? 
All these matters are dealt with, but the text shows little discrimination and 
often does little more than put the reader on to the relevant line of cases. 
Is it possible to discuss the cases on the division of matrimonial property 
on the break-up of the marriage in four pages and the principles for 
awarding custody in three pages? 

Where there is no case Jaw on an important section, such as the 
Matrimonial Causes (Property and Maintenance) Act, 1958, s. 2, empowering 
the court to set aside dispositions made with intent to avoid maintaining 
the wife, the text comprises simply the text of the statute with no discussion 
of possible litigious points. The avoidance of dispositions provisions of 
the Bankruptcy Act, 1914, provide a host of useful analogies. No one 
expects law books to be full of idle speculation but at least one looks 
for some guidance on the point which has so far not been decided but 
upon intelligent anticipation can be seen to be very probably in the offing. 
Where cases are cited there is never a breath of criticism or suggestion 
that they may be unsafe to rely upon. Pachner v. Parker (1960) held that 
leave was still required to apply for maintenance after the decree, which 
was an extraordinary decision, though one would not think so from the 
text. It has since been understandably overruled—Hodge v. Hodge (1968). 
Laboriously to weave the statute into the text, especially a difficult section 
such as that relating to divorce for incurable unsoundness of mind, makes 
for tedious reading. 

Recently in cruelty and desertion interesting features have been the 
contest, if it may be so described, between Sir Jocelyn Simon and the 
Court of Appeal, the learned President unsuccessfully trying to set more 
severe standards for petitioners, and the extreme reluctance of the Court 
of Appeal to upset the decision of a court of first instance, insisting that 
the issues are essentially issues of fact. Somehow the judgment of 
Willmer L.J. in Golins v. Golins (1962)—the bone idle layabout husband— 
gives a much more perceptive insight into the basic principles and proper 
approach to the problems than the numberless single factual situations listed 
in the text. The judges are frequently reported as saying that too many 
of these cases are reported. The matter has now been settled in Golins v. 
Gollins [1968] 8 W.L.R. 176, H.L.! Incidentally, it is now doubtful whether 
objectionable behaviour is necessary in addition to persistent drunkenness 
to constitute cruelty—Hall v. Hall (1962)—or whether an unreasondble 
refusal of sexual intercourse need be coupled with other reprehensible 
conduct to constitute desertion—Hutchinson v. Hutchinson (1968). 

The line of cases on the meaning of residence based on Armytage v. 
Armytage (1898) appears to be missing from the text; there is no table 
of statutory instruments which could be useful for watching amendments 
to the Matrimonial Causes Rules, 1957, though it is fair to say that 
amendments are incorporated into the printed Rules in the appendix. 
And, of course, in accordance with usual practice in modern books of this 
nature, there would not appear to be a single reference to a single article 
in a single journal. Learned commentators spend days, weeks, even months 
in thinking over, rationalising, following up, and pointing the practical 
morals of the cases, yet all to no avail—let the reader do his own sorting 
out of all the voluminous cases. Since all the articles are collected in the 
annual Ourrent Law Year Book inclusion into the footnotes should not be 
too laborious a task. Where a case is given only one reference in a footnote 
surely All E.R. is preferable to W.N. (Duffield), L.T., T.L.R., or All E.R. 
to LJ.P. (Le Mesurier), and S. & T. to L.J.P.M. & A. (Knight). 


1 See p. 625 et seg., above. . 
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Finally, however, let it be said that this is a very good book of its kind. 
Mr. Tolstoy is an acknowledged expert, and he has genuinely tried to provide 
text as well as footnotes, unlike some other books on divorce and similar 
subjects. The material is generally comprehensive and up-to-date and 
reliable. Procedural points are particularly well dealt with. Whatever 
the readers divorce problem may be, this book will soon put him on the 
right scent. One must not castigate a book for not being what the author 
did not intend it to be, but one reiterates Professor Lawson’s plea for fine 
institutional writing. 

Aztec SAMUELS. 


Toe Supreme Court: PALLADIUM or Freepom. By ALPHEUS 
Tuomas Mason. [Ann Arbor: The University of Michigan 
Press. 1962. 207 pp. $4.95.] 


The Supreme Court: Palladium of Freedom is, in the author’s own words, 
an “expansion” of a series of lectures delivered at the University of Michigan 
in 1962. Perhaps the dean of the court’s non-lawyer critics, Professor 
Mason’s object is to instil in the reader an appreciation of how the Republic’s 
highest tribunal functions in the rarified atmosphere of constitutional law- 
making. ‘With exquisite artistry Mason has taken the warp and woof of 
historical facts and legal principles to weave a remarkable tapestry upon 
which the high points in the court’s intellectual history are brought out 
in clear relief. The product, however, is not an action story; that is, the 
book is not so much concerned with people and events as it is with ideas which 
have captivated people and have thereby influenced the course of events. 

Particularly helpful for the student of the American judicial system 
are the chapters devoted to the creation of the Constitution itself at 
Philadelphia. Here Mason points out the American debt owed to Harrington, 
Locke and Montesquieu, but goes on to illustrate that the Constitution and 
the resultant system of government were more than a simple blending of 
ideas derived from these sources. Indeed, the result was a pecullarly 
American application of new and old ideas, hammered out against a back- 
ground of self-interest and idealism, rivalry and co-operation, which resulted 
in the creation of a new polity, a government itself subject to a higher 
law beyond its authority to change without the consent of the governed. 
Just as in England the Parliament might check the King, so in the New 
World a check was needed upon the legislature become sovereign: the 
Constitution crystallised, therefore, the ideal that the community is entitled 
to be governed by laws, not by men. The rest of the story simply traces 
how near to, and sometimes, how very far from this ideal the American 
system has managed to develop in the years since 1789. 

Government in reality being by men, Mason pays a great deal of attention 
to the early members of the American Government, and, particularly, to 
the role played by its greatest Chief Justice, John Marshall. In so doing 
he puts to rest the myth that the Supreme Court itself manufactured the 
doctrine of judicial review out of thin air and by sheer fiat arrogated to 
itself the role of high priest in devining the true meaning of the Constitution. 
Carefully citing his sources the author makes a clear and convincing case 
for his assertion that the functions performed by the court in the exercise of 
judicial review were implicit not only in the structure of the new govern- 
ment, but such a role had been envisioned by the draftsmen of the 
Constitution itself. In short, the court provides the device by which the 
written document, the Constitution, has been reinterpreted in light of each 
succeeding generation. Cases becoming the means by which the Basic Law 
has been injected with the requisite flexibility it has been possible to 
change the Basic Law piecemeal without at the same time destroying the 
continuity of the basic norms themselves. Apart from the Civil War, the 
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measure of the court’s work is that the same ideal of a government of laws 
maintains today in an urban industrialised society as did in a rural agri- 
cultural one over 170 years ago. 

Having become the keeper of the covenant, the court exercises tremen- 
dous powers on the American scene. According to its decisions the Congress 
may or may not regulate a particular activity, the executive may or may not do 
a particular act and, at the same time, the balance of federal and state autho- 
rity is determined and the civil rights of the citizen are declared. Mason 
carefully illustrates that this power, however, does not exist in a vacuum since, 
ultimately, the court’s only sanction against the other branches of government 
is the esteem in which it is held by the electorate themselves. Thus the keepers 
of the national conscience themselves are held in check by that national con- 
science: without funds of their own and without actual power, their decisions 
are binding simply because their interpretations of the Constitution must 
appear to be law, not judicial legislation. But, in order to be law, the decisions 
of the nine justices must at least appear to be just; they must appeal to the 
electorate as self-evident interpretations of the Constitution—thus, in the 
final analysis, they must accord with the national consensus. 

While Professor Mason’s treatment of this theme is interesting reading, 
his use of the court-packing episode of New Deal days and of the post-war 
civil rights orlentation of the court is old ground. Indeed, once he leaves the 
formative years of the court’s history, there is little that is new except 
for the dispassionate way the author recites his story, avoiding some of 
the more colourful phrases that have been used by others to convey an 
impression of the court’s status on the American scene. And, as is always 
the danger, recent events have moved so rapidly that his last remarks 
about recent decisions are already obsolete. 

For a first book on the Constitution and the early court, however, the 
book is superb, and the notes provide an easy route into the original source- 
material relevant to this period. But for a more vital, perhaps more 
typically American, exposition of how the court functions as keeper of the 
national conscience, Professor McCloskey’s recent The American Supreme 
Court (The University of Chicago Press, 1960) ought to be read. And, in 
order to keep up to date with the most recent causes odlébres in American 
constitutional law, the first issue of each volume of the Harvard Law Review 
remains the handiest, and perhaps most accessible reference tool. 


E. F. Rosgars. 


Tux Supreme Couer Revæw, 1962. Edited by Pani B. Kur- 
LAND. [Chicago and London: The University of Chicago Press. 
1968. 827 pp. 48s. net.] 


Ix is pleasant to welcome the latest number (dedicated to the recently 
retired Mr. Justice Frankfurter) of this newly established annual. As with 
its predecessor there is no editorial section and there are no book reviews. 
The volume consists solely of seven articles upon the recent work of the 
Supreme Court of the United States. These articles cover the subjects of 
habeas corpus, expropriation, school prayers, the right of privacy, mens rea, 
“economic due process,” and the numerical structure of constituencies for 
the legislature of a State. The first, and possibly the most interesting, 
essay, written by the editor, concerns the ruling by the Supreme Court in 
Engel v. Vitale, 870 U.S. 421 (1962), that it is unconstitutional for local 
school boards to open the school day with a prayer, a decision which has 
provoked acute controversy throughout the United States. The court found 
such prayers to offend against the First Amendment to the Constitution : 
“Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; . . .”, as extended to the States by 
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the Fourteenth Amendment. It will be interesting to see how the court 
deals with two cases now before it (see New York Law Journal, March 6, 
1968, p. 4) which -concern the constitutionality ‘of recitation of the Lord’s 
Prayer or of verses from the Bible in school classrooms; and to observe the 
inevitable controversy engendered, whatever the decision.1 All the essays 
are penetrating, and the volume fully lives up to the tradition of high level 
exposition and criticism of the recent decisions of the court set by its 
predecessor. But the more one reads about the court, the more it is borne 
in upon one that the United States Supreme Court cannot ever win general 
popularity. This is one of the penalties to be paid in a country with a 
Federal Constitution and a fairly rigid separation of powers, and in which 
Federal judges genuinely try to apply the letter and the spirit of the 
Constitution, rather than just political expediency. It is a measure of 
the court’s greatness that it does not attempt to attain the unattainable. 


D. C. M. YARDLEY. 


ENGLISH CONSTITUTIONAL AND LecaL History: A Survey. By 
Coum Ruys Lover, [New York: Oxford University Press. 
1962. xii and 589 pp. (with tables and index). 64s. net.] 


Tue purpose of this book is to trace, quite simply, the growth of the English 
Constitution. Many students who are reading law for the first time have been 
conditioned by their previous school work to expect to be able to label each 
historical development with a specific date, and perhaps the most valuable 
service provided by the author of the present volume is in bringing home to 
the reader the essentially gradual growth of our institutions. At times the 
style of the author seems a trifle over-flowery, but at least the whole work is 
down to earth, and it is very easy for the student to understand each step in 
the argument. For the teacher there is probably little to be found in the 
book which will stimulate new thought about the law itself, but the reappraisal 
provided may give one pause for thought about the whole approach to the 
teaching of modern constitutional law and its historical background. It may 
accentuate the need to progress from very elementary principles by short steps, 
and to give careful attention to the explaining of, for example, the growth of 
the modern concept of “the Crown.” 

The scope of the book is wide, and it covers fully the whole field of what 
may be termed the history of the English legal system, while also devoting 
some space to such intrinsically interesting things as the writs of the reign of 
Hénry II. Possibly the value of the two appendices in which samples of these 
writs are included might have been enhanced had the original latin been given 
alongside the English translations, as in Maitland’s The Forms of Action at 
Common Law, because the inclusion of mere translations does not transmit to 
the student any real feeling of the reality of the writs set out. The thirteen 
chapters of the book progress chronologically from Anglo-Saxon times up to 
the twentieth century. The crucial seventeenth century is treated carefully, 
and in a most attractive way, in the best part of 150 pages, and each step in 
the constitutional struggle of that century is plainly shown. At the end of the 
book there is a very valuable chapter entitled “The Enlargement of the 
Crown,” in which the dual concept of the Crown at the present day, namely 
to denote either the sovereign or the whole Government machine, is properly 
emphasised. As in any book which aims to deal with the elementary know- 
ledge required by a first-year student, it would not be hard to quarrel with 
details in the author’s treatment of the subject, but the book is clear, readable 
and as sound in detail as any such book can ever hope to be. Where there are 
opposing viewpoints concerning historical developments Mr. Lovell usually 


1 The Supreme Court has in fact now held, by a majority of eight to one, that 
ther use is unconstitutional. 
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tries to draw the reader’s attention to them, and each chapter ends with a 
list of books for further reading. The volume can be safely recommended as 
a useful introductory book for law students. 


D. C. M. Yarprxy. 


Invian CONSTITUTIONAL Law. By M. P. Jam, LL.m.(Delbi), 3.8.D. 
(Yale), Reader in Law, University of Delhi. [Bombay: N. M. 
Tripathi Private, Ltd. Distributors for the United Kingdom 
and Europe: Sweet & Maxwell, Ltd. 1962. xxvi and 680 pp. 
£2 10s. net.] 


Ir is no doubt right and proper that the world’s longest constitution should 
have evoked the world’s biggest books on constitutional law. Indian writing 
on the Indian Constitution is copious, often prolix, never parsimonious. 
There are multi-volume treatises, formidable tomes, and largish medium-sized 
books. One tends to assume that everything worth saying has already been 
said several times over and that there is no place for new general works on 
the subject. But there is, of course, always room for a good book, no 
matter how well worn its theme may be; and Dr. Jain’s textbook is entitled 
to be acclaimed as a worthwhile contribution to legal literature. It is 
exceptionally well balanced and well arranged. It is not overweighted 
by the case-law on fundamental rights; there are informative chapters on 
topics such as the machinery of co-operative federalism and safeguards 
for minorities; discussions of constitutional conventions are illumined by 
reference to recent events. There are many helpful comments on the 
practical working of legal rules and institutions, and although Dr. Jain 
seldom thrusts his private opinions on the reader his suggestions for 
reform (for instance, in connection with the safeguards for detenus) are 
carefully considered. His book is lucid and readable, and is adequately 
but not excessively documented. Undoubtedly it could have shed fifty pages 
without noticeable impoverishment; much of the comparative material on 
constitutional law and practice in Britain, the United States, Canada and 
Australia, for example, is only of peripheral interest. One fears, however, 
that in its second edition (which will surely be called for) the book may 
well be longer; the author felt obliged to add an annexure twenty-nine 
pages long in order to incorporate developments that had taken place after 
he had completed his text. As it stands it can be warmly commended to 
anyone who looks for reliable guidance to the law and practice of the 
Indian Constitution. > 


S. A. ve SMITE. 


Tue Exrort TrapEe: The Law and Practice of International Trade. 
Fourth edition. By Curve M. Scusnarrporr, LL.D. (Lond.), 
LL.D. (Berl.), m.1.ex. [London: Stevens & Sons, Ltd. 1962. 
xxxii and 470 pp. (with index). 65s. net.] 


Bors in size and in content, the fourth edition of The Export Trade is a 
larger book than its predecessor. There are six new chapters, and many 
additional sections increasing the material over-all by perhaps 15 per cent.; 
and this together with the resetting of the work in larger type on a bigger 
page, has resulted in a volume of much nobler appearance. 

The Export Trade is one of those rare books which, written for both 
lawyers and businessmen, succeeds in being useful to both. The balance is 
happily struck between law and practice, between too much detail and too 
little, and between the relatively stable common law principles and the less 
permanent (but equally important) regulations affecting tariffs and exchange 
control. For the businessman new to international trade, there is detailed 
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guidance among the intricacies of shipping, markets, insurance, banking and 
customs. The more experienced trader will probably take greater interest in 
the lucid exposition of the law. The lawyer for his part can turn to The 
Haport Trade as a handy work of reference to the esoteric jargon of the world 
of shippers (“dead freight,” “broken freight” and “back freight”; the 
“important” clause; a “master’s protest”; and a “foul mate’s receipt”). 
The law student and—dare it be said?—the law teacher among his cloisters 
will find here the answer to many of those puzzling small points, not dealt 
with in standard textbooks, such as: “What does a bill of lading say?” 
“Does the captain sign it?” and “How was it sent to the buyer before the 
days of airmail?” 

The new chapters are headed: Standardisation of Terms in International 
Sales (a useful account of the various attempts made internationally and 
nationally to introduce uniformity in terminology and forms of contract), 
Market Information for Exporters (where a number of publications and 
services are listed and described), Tariff Privileges for British Exports (a 
brief account of the Commonwealth preference system, EFTA and the EEC), 
Restrictive Trade Practices (where the author describes not only the legisla- 
tion of 1956 but also the laws and treaties affecting or protecting competition 
in overseas countries), Tax Law (outlining the effect of taxation on the 
exporter, especially the law relating to overseas trade corporations and the 
measures for double taxation relief) and Proof of Origin of Goods (expanding 
the treatment of this subject in earlier volumes to include the EFTA Rules 
and practice). 

From the point of view of the lawyer the more pedantic might challenge 
in one or two places a tendency to over-simplification, usually the unqualified 
assertion as accepted law of propositions which are probably still open to 
doubt. For instance, on pp. 228-224, the problem (admittedly academic) of 
finding the consideration for the banker’s promise in an irrevocable letter of 
credit is not mentioned; the dictum of Jenkins L.J. in Malas v. British Imes 
Industries, Ltd. [1958] 2 Q.B. 127 at p. 129 is cited as conclusive of the 
question. Again, the proposition (p. 861) that arbitration clauses “cannot 
be invoked when the validity of the contract of which they form part is 
challenged” may be too wide; it is, after all, a matter of the wording of 
the arbitration clause, and both Lord Wright and Lord Porter in H eyman v. 
Darwins, Ltd. [1942] A.C. 856 at pp. 885 and 892 thought that there could be 
an exception. Nor would every theorist allow. the intrusion (p. 100) of the 
officious by-stander in frustration cases. 

However, in the reviewer's opinion the book is all the better for the omis- 
sidn of these quibbles. Only a writer of the legal standing and practical 
experience of the author could have given us so informative and useful a 
book, which deserves to be, and will surely be, quite as successful as the earlier 
editions. 

L. S. Seary. 


RUSSELL ON ARBITRATION. Seventeenth edition. By ANTHONY 
Watton. [London: Stevens & Sons, Ltd. 1968. li and 488 
and (index) 89 pp. £4 10s. net.] 


Ir is remarkable how the law of arbitration piles up; for theoretically there 
ought not to be any at all. The root idea about going to arbitration 
is surely to avoid having anything to do with the courts. To escape from 
the delays and technicalities of the law it is worth submitting your dispute 
to an arbitrator and paying his fee rather than submitting it to a judge 
whom you do not have to pay at all. And the general princtple is still 
supposed to be that the decision of the arbitrator is final and binding 
whethe or not that decision is the same decision as would have been 
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given by a judge; if you choose to submit questions of law to an arbitrator 
you must accept his answer even if he gets the law wrong. 

But at an early stage the courts managed to get a foot into the 
door by holding that if the arbitrator not merely announced his decision 
but made the mistake of announcing his reasons for it at the same time, 
and those reasons were obviously bad in law, the award would be set aside. 
How this rule arose is obscure; Mackinnon L.J. was unable to discover 
its origin as a matter of history, and if he could not do so probably nobody 
ever will: Racecourse Betting Control Board v. Secretary of State for Air 
[1944] Ch. 114 at p. 125. Many people, I dare say, have shared the regret 
expressed by Williams J. as long ago as 1857 that this jurisdiction was 
ever established: Hodgkinson v. Fernie, 8 C.B. (x.8.) 189 at p. 202. But there 
it is; and it is certainly more firmly established today than it was; for 
in 1870, according to the original author (4th ed., p. 800), it was “not 
quite clear how far the courts will annul the decision when it is manifest 
from statements on the face of the award that the arbitrator has mistaken 
the law.” It is quite clear now. Since then, moreover, arbitrators have 
lost the right to cover themselves by keeping quiet about their reasons. 
Section 5 of the Common Law Procedure Act, 1884, provided that it should 
be lawful for an arbitrator to state his award in the form of a special 
case for the opinion of the court “if it is not provided to the contrary” 
in the submission; but nowadays he not merely may state his award in the 
form of a special case but he “shall if so directed by the High Court,” 
and it has even been held that an agreement between the parties that 
neither of them will apply to the court for this purpose is void as against 
public policy: Ozarnikow v. Roth, Schmidt ¢ Co. [1922] 2 K.B. 478. 

Thus the history of arbitration since the first edition of Russell is a 
history of increasing interference by the courts in the conduct of the 
proceedings, and it is not surprising that since the Arbitration Act of 
1889 there have been eleven further editions. Whether this is a good 
thing or a bad thing may be debatable. It would certainly seem that 
arbitrators often do fimny things. One of them announced that the truth- 
fulness of witnesses depended on whether they came from Italy or Portugal 
or Norway; another made his award without looking at the submission; 
another said he would only state a case if he were paid £150. So perhaps 
it is just as well that the courts have maintained a control. But so numerous 
and so nice are the distinctions governing its exercise that it is quite Impossible 
for the practitioner to get on without the aid of a book like Russel; 
and he will need this seventeenth edition not only because there is not gny 
other book like Russell but because the editor has done a very high-class job. 
He has cited more than 1,000 cases, has brought the law right up to January 1, 
1968, and has added thirty-eight pages to the length of the previous edition. 
But let no one complain that the book is too bulky; it is in fact a miracle of 
compression. The last edition prepared by Francis Russell himself, which was 
also the first to appear after the Act of 1889, ran to 841 pages of text. 
Anthony Walton has given us all that anyone could ask for in a mere 488. 


C. P. Harvey. 


LinpLEy on PARTNERSHIP. Twelfth edition. By Ernest H. 
SCAMELL, LL.M., Barrister-at-Law. [London: Sweet & Maxwell, 
Ltd. 1962. clii and 908 and (index) 41 pp. £10 net.] 


Ir is a little difficult to know what to say about a work like Lindley which 
since the last edition was discussed in this Review has passed its centenary: 
a stage which is reached by too many of our leading English textbooks. 
It has since very shortly after its first appearance been accepted in the 
profession as the leading textbook on the subject: at first it covered not 
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only partnership but company law, which was quite natural since our 
company law developed from partnership in a way which has sometimes, 
been lost sight of, but which undoubtedly explains much of its early develop- 
ment. Lindley himself continued to be the editor for some twenty years, 
and was responsible for its break-up into separate works, the one on partner- 
ship and the other on company law, the latter of which never of course 
achieved real success though historically it is of great interest. Lindley 
handed the editorship over to his son who became a county court judge 
and who remained in charge for a period not far short of fifty years 
which was not good for the book, although the work was done with care 
and ability; and in respect of two editions the younger Lindley was 
assisted by young lawyers who were to become famous years afterwards 
as Lords Tomlin and Uthwatt. It was not indeed until 1980 that in the 
hands of Messrs. H. E. Salt, a.0., and H. E. Francis the work began to be 
modernised. 

Professor Gower in his review of that edition indicated a number of 
ways in which the modernisation had fallen short, and chided the editors 
gently for too much reverence and too little boldness. It is pleasant 
to be able to say on this occasion that the main suggestions there made 
which related to the inclusion of income tax and death duties have been 
accepted by the present editor who devotes the new Part VI of this 
edition to chapters on those subjects. Unfortunately these technical subjects 
are beyond my competence to discuss. The two chapters are lucidly written, 
and present a clear picture: they strike me, however, running as they do 
to only twenty-five pages altogether, as sketches for the sort of treatment 
of the subject which Professor Gower was looking for rather than ag 
providing the kind of detailed discussion which one expects in a textbook 
like Lindley. 

To turn to the straight partnership aspects of the book it may be said 
at once that Mr. Scamell has brought great care and industry to the work 
of editing it. The number of cases which come before the courts in modern 
times in which points arising under the partnership acts are involved are 
few indeed. The great period in the development of partnership law was 
from the eighteenth to the middle years of the nineteenth century, before the 
rise of company law. It was largely the case law of this period that Lindley 
systematised in his book. Bovill’s Act (1865) one of the few statutory 
modifications of the law produced important cases on construction, but 
by the time Sir Frederick Pollock came to draft his bill the law 
wag already pretty clear. Whether or not this be so there can be no 
question that of all the mercantile law codification the Partnership Act, 
1890, was followed by the smallest amount of litigation. It could perhaps 
be argued that this was because of the clarity of the drafting, but I am 
inclined to think that the main reason is that the law had already been 
clarified to an exceptional extent. It is however interesting that even the 
articles of partnership under which firms normally operate, and which are 
often contractual documents of some complexity, seem to give rise to fewer 
disputes than most other commercial contracts—I can hardly recall a single 
reported case in which the court has in recent years been called upon to 
construe articles of partnership. Of course points involving partnership arise 
from time to time, s.g., under the Property Acts, in bankruptcy, master and 
servant, etc. Mr. Scamell shows great ingenuity in ferreting out cases of this 
kind without which indeed the number of new cases added to the footnotes 
would be small indeed—he has even been able to add a few older cases which 
previous editors had overlooked or did not think of much importance. 
On the other hand a surprising number of new statutes appear on the 
tables, though it must be confessed that few if any of them basicaly affect 
the text. 


From the above it might appear that apart from the new chapters 


Nov. 1968 REVIEWS 748 


on taxation little has been done to change the book. That however would be 
a mistake, for Mr. Scamell has succeeded in effecting substantial and very 
commendable cuts in the text amounting to some 150 pages. This work, 
which has been very carefully and pretty evenly carried through, always 
makes for improvement—the only section which remains substantially as 
of old is the short one on Limited Partnership. There was a good deal 
of spacious Victorianism about Lindley which might even be termed prolixity, 
and Mr. Scamell has dealt with this very judiciously. As with most 
nineteenth-century authors there was in Lindley an immoderate amount of 
lengthy case summarising, and cutting and pruning here could have 
gained pretty well as much space again. However, having consulted some 
of his fellow practitioners, Mr. Scamell decided to leave the sacred text un- 
touched at these points, and thereby no doubt saved himself a great deal of 
criticism Having adopted a rather more drastic policy in dealing 
with an equally sacred text in Arnould’s Marine Insurance through which I 
brought down coals of fire upon my head, I can see that Mr. Scamell has 
been wise in his generation, and yet I feel that a braver policy would in the 
end have done more to bring Lindley well into the twentieth century. 

Lindley’s arrangement of his material was not always quite logical, and 
sometimes interfered with the smooth development of his exposition. Mr. 
Scamell has given a great deal of thought to this aspect of his work, 
and here we have a noteworthy departure from the policy of previous 
editors who had pretty well accepted the book as left to them. Mr. Scamell 
without making much, if any, alteration in the actual text, moves the 
sections about in a very skilful way to the advantage of the clarity of the 
exposition—a good example of this is provided in Part I when the chapter 
on the General Nature of a Partnership is moved up to a place early in the 
chapter instead of appearing almost at the end where Lindley had placed it. 
The general improvement in layout which has been a feature of the Sweet 
and Maxwell—Stevens Series of commercial law publications of recent years 
ig noteworthy here too. Marginal headings disappear in favour of heavy 
type headings’ in the text which being well spaced out assist the eye and 
make for a general sense of pleasure in reading. 

The static conditions of the law of partnership in recent years to which 
I have already referred obviously does not provide much of a field for 
substantial changes in the text but there are a few points at which develop- 
ment in the general law has given Mr. Scamell the opportunity to add some 
useful observations. ‘Thus the statutory trusts for sale under the Law 
of Property Act, 1925, naturally have their bearing upon freehold and lease- 
hold land held for the benefit of a partnership and the implications of* this 
are considered at pp. 296-297. On the other hand the considerable develop- 
ment in the law of frustration which has been one of the noteworthy 
achievements of the common law during the present century is considered 
to have no application to partnerships, a contention which is prima facie 
surprising, but is certainly supported by the absence of case law. 

C. 


PATENTS FOR INVENTIONS and the Registration of Industrial Designs. 
Third edition. By T. A. Branco Warre [London: Stevens & 
Sons, Ltd. 1962. lvi and 621 and (index) 9 pp. 105s. net.] 


INDUSTRIAL ProreRTY AND Coprricut. By T. A. Branco WHITE. 
[London: Stevens & Sons, Ltd. This is the Law series. 1962. 
xv and 242 pp. (with index). 25s. net.] 


Urwarns of one hundred and fifty new decisions on the law of patents and 
registered designs have been reported since the last edition, in 1955, of Blanco 
White on Patents, but there has not really occurred any formidable change 
in patent law. This third edition, therefore, may be sald to be realy a work 
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of consolidation of this valuable publication, the first edition of which appeared 
in 1950 to deal with the redeployment of the law of patents brought about by 
the Patents Act, 1949. The author’s usual independent and acid comment 
continues in this new edition wherever he can find scope for comment and 
criticism. 

A number of the new decisions relate to patent applications and the 
patentability of inventions. The most contested area in this field in recent 
years has been concerned with inventions used in agriculture or horticulture. 
The basic question is whether inventions of this type are patentable as methods 
of manufacture, and interest has recently been aroused by decisions in 
Australia and New Zealand about selective herbicides and methods of treating 
livestock to improve wool, or to make meat more tender. These decisions, as 
the author points out (p. 16 and Preface), are more favourable to such 
inventions in these agricultural countries than in England, but there has 
undoubtedly been a recent trend away from the former practice of confining 
manufacture to its strict meaning of the making of articles from some given 
substance. 

The author deals (p. 108 et seg.) with “secret” use in section 82 of the 
Patent Act, and (p. 120) with obviousness, and (p. 126) with “the Cripps 
question.” But apart from substantial amendments of the text in relation to 
these features, he does not appear to have found it necessary to introduce 
substantial new matter otherwise than in notes. This is not to suggest any 
criticism because, as already indicated, no really important changes of the law 
appear to have occurred. Moreover, the author’s text has a life of its own 
which is not readily amended without complete rewriting. 

A matter, in respect of which the author himself admits in the preface, 
he had not appreciated the full complexity, is the effect of section 10 of the 
Copyright Act, 1956. This is one of the matters which have been the subject 
of the report of the Designs Committee referred to at p. 88 of the book, but 
which had not appeared at the date of publication. This report elaborates 
the complication of section 10 and contains a plea for modification and 
improvement of the section. The report also advocates an entirely new 
departure in registered designs law. Hitherto the essential difference between 
designs law and artistic copyright has been that the former requires absolute 
novelty, while the latter requires only originality, and on the other hand, the 
former recognises infringement merely by reproduction of the same design, 
while the latter only recognises infringement on proof of copying. The 
Designs Committee recommends a new designs protection on the basis of 
originality without absolute novelty, and infringement only accompanied by 
proof of copying. A minority of the Committee goes further and recommenda 
that where practicable design protection should be afforded under artlstic 
copyright law. This would really involve a return to the pre-1956 situation 
as indicated at p. 275 of the book. It is clear that practitioners in this branch 
of the law have not heard the last of this extremely difficult topic. It is 
suspected that the general public, and even those business men fairly actively 
concerned in this branch of business, have not yet appreciated the effect of | 
the change of the law brought about by section 10 of the Act of 1956. It is 
thought that it has not yet been generally realised that the protection given 
under the “ Popeye” decision to newspaper cartoon characters, when used for 
toys or industrial’ articles, no longer exists where the characters were created 
after the Act of 1956. It may be, however, that a further change in the law 
resulting from the recent Committee will go some way to restore the position 
before its loss is fully realised. 

The author (pp. 88 to 88) has listed some twenty-three points about which 
in his view consideration might be given to changes in the law of patents. The 
points are necessarily technical, but their collection here should be of value 
whenever, any discussion again arises in relation to changes in patent law. 
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The author’s small book Industrial Property and Copyright is produced to 
enable businessmen and lawyers not normally practising in these branches of 
the law to have some idea of the matters which are protected, and of the 
nature of the protection, so that they can be warned to obtain more detailed 
information in regard to any matter of this kind with which they are con- 
cerned. The work is undoubtedly of the greatest value in this connection. It 
does not purport to be a complete summary of these branches of the law. 
Such a production would not implement what the author has set out to effect. 

What the author has done is, from his own knowledge of these branches of 
the law, to set forth a large number of practical points which frequently arise, 
and to illustrate how such points are dealt with under the various fields of 
what has come to be known as the law of industrial property. 

Besides dealing with the obvious matters of the law of patents, the law of 
industrial designs, the law of trade marks, and the law of copyright, the 
author deals with the rather less well-known branches of the law which enter 
into this field. There is, for example, the law of passing off as applied to the 
names of magazines, the law of slander of goods, the provisions of the 
Merchandise Marks Acts, and the law restraining breaches of confidence. 

The form of the book is essentially practical, and answers practical ques- 
tions as to what form of protection, if any, is likely to be available in the sort 
of circumstances which constantly arise in this field. 

This work was, it appears, based upon certain booklets written by the 
author at the end of the Second World War, but it is clear from a perusal of 
the book that the material has been carefully brought up to date, and this is a 
valuable small book calculated to give anyone interested in this field quick 
enlightenment as to the nature and scope of the different branches of the law 
available. 

F. E. Sone James. 


OUTLINES OF INDUSTRIAL Law. Fourth edition. By W. MANSFEŒLD 
Coorgr and J. C. Woop. [London: Butterworths. 1962. lxx 
and 28 pp. 453. net.] i 


Tus edition is a worthy successor to the last. In the preface to the first 
edition Professor Mansfield Cooper said how easy it was for him to justify 
the publication of a students’ book on industrial law for at that time (1947) 
there was no other book in the field. It may have been easy to justify 
the publication of the first edition, but it is no small tribute to the vglue 
of the first three editions that several universities now teach industrial law 
as a subject for the 1.s. or s.com. degree, and all have been largely persuaded 
to do so by the existence of this book. 

Many of the minor blemishes noted in the review of the third edition 
( (1959) 22 M.L.R. 574) have disappeared in the fourth, and all the relevant 
enactments and cases up to May 1962 have been duly noted. It may be 
questioned whether the summary of the general law of contract in Chapter 2 
is in place in a book on industrial law; it is true that the book may be 
used by students, such as B.com. students, whose studies do not cover the 
whole field of law, but they may surely be expected to obtain whatever 
knowledge they require of general principles from other sources. If 
Chapter 2 were appropriately shortened, there would be room for a more 
extensive treatment of the National Insurance Acts and the National 
Insurance (Industrial Injuries) Acts, a full knowledge of which is essential 
to the mastery of industrial law. The division of chapters into headings 
and sub-headings is still not satisfactory. This is particularly noticeable 
in the chapters on industrial legislation (i.¢., the Factories Act, 1961, etc.); 
for example, the section on general provisions as to safety, which covers 
sections 12 to 55 of the Factories Act, 1961, takes up twenty-fowr pages 
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of uninterrupted print. The student tends to lose his way or to confuse 
the important with the incidental if he is given no signposts to guide him 
through so solid a body of legislation and case-law. 

Notwithstanding these matters for criticism, the book is a sound intro- 
duction for the student of the subject, and he should progress from it 
to the formidable practical manuals on the Factories Act, national insurance, 
trade unions, etc., with a clear perspective of the whole fleld of industrial law. 


R. R. PENNINGTON. 


To DEPRAVE AND CORRUPT. ... Original studies in the nature and 
definition of ‘‘ Obscenity.” Edited by Jomn CHANDOS. 
{London: Souvenir Press. 1962. 207 pp. 25s. net.] 


“Any kind of control or censorship on the publication of the written or 
spoken word, however imposed, is a restriction on the liberty of the 
individual,” wrote Lord Birkett in his contribution to this symposium which 
is said to have been “the last serious work he produced before his death.” 
If this broad statement is true, must not valid justification be shown for 
the continued existence of laws which not only prevent readers from 
reading what they like, but (even more gravely) preclude serious authors from 
choosing thelr subjects where they find them and writing about them in the 
way best fitted to artistic needs? The onus to prove that there is some 
definite danger against which the courts (a) must and (b) can protect society 
would seem to be clearly on those who advocate proscription and expurgation 
of books on the ground of morality. 

The words “to deprave and corrupt,” which give the title to the present 
volume, still occur in the Obscene Publications Act, 1959, in a way that 
suggests that they are supposed to serve both as a sufficient reason for 
calling in the sanctions of the criminal law and as a test for distinguishing 
writings that are “criminal” from those which are not. To show up that 
both these propositions are doubtful is the common object which unites 
all the contributors to this otherwise rather loosely connected volume. A 
few of them are prepared to assume, without much argument, that “ some 
control is necessary in a civilised country.” The words are again Lord 
Birkett’s and what he had in mind, as a lawyer, was naturally control 
through the judiciary. The magisterial essay in which he surveys, on no 
more than fifteen pages, the history of obscenity in English law since the 
invention of printing, leads up to the bedrock question how the judge 
should direct the jury on such a trial today. (The hitherto widely accepted 
statement, incidentally, that “down to the year 1727 obscenity was punished, 
if at all, by the ecclesiastical courts” alone, needs revising in view of Mr. 
David Foxon’s research among cases from Guildhall sessions in the latter 
half of the seventeenth century published in the Book Oollector, Spring and 
Summer numbers, 1968, under the title “Libertine Literature in England 
1660-1745.”) 

Mr. Walter Allen, being a novelist and critic himself, would prefer to leave 
control to the writer’s personal sense of responsibility, and to his “genuine 
artistic integrity when he takes upon himself to tackle a conventionally 
forbidden subject.” Mr. Chandos, finally, the editor of this volume, doubts 
the value of any control. He denies altogether the duty of an author 
to act as “his brother’s keeper” and to feel himself hampered by the 
chance that some misguided readers may misuse or misinterpret what he has 
written. He would abandon the attempt to separate the chaff from the 
grain as hopeless and admit even pornography for fear of suppressing, 
as has happened so often in the past, important and genuine literature. 
His view of the difficulties seems borne out by the important essay by 
Professors Lockhart and McClure who, writing of the legal situation in 
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the United States where of late a more enlightened attitude has prevailed, 
come to the conclusion that it is almost impossible to discern a clear 
“rationale” from a comparison of judiclal pronouncements. 

In fact, unless one is prepared to say that the stimulation of sexual 
thoughts is in itself immoral, it is in the present state of our knowledge 
hard to see where the line can sensibly be drawn. Certainly all the other 
contributors to this symposium, who range from psychiatrists and socio- 
logists to publishers, have little that is clear or vital to add to this discussion 
of the issue, except perhaps their goodwill. After the expectations raised 
by his recent, outstanding work on Obscenity and the Law, Dr. Norman 
St. John Stevas’ essay, on “The Church and Censorship,” is particularly 
disappointing. Not only does it contain little that has any real bearing 
on the subject of the book at hand, but it is also distinguished by an 
—at least for an author of his standing—unduly large number of loose and 
even occasionally false statements (or misprints). Roger L’Estrange was 
not appointed Surveyor of the Press in 1688, but thirty years later, and the 
date of Bishop Wilkins’ Discovery of a New World is almost equally far 
out; as for Pascal, even the most careless proofreading might surely have 
spared us the appalling “e” at the end. 

H. A. HAMMELMANN. 


Atomic ENERGY anD Law: Inter-American Symposium. Edited by 
J. Maypa. [Rio Piedras: University of Puerto Rico School of 
Law. 1960. xiii and 258 pp.] 


Ever since controversy arose as to the status and utilisation of the continental 
shelf and its resources, there have been lawyers to contend that the inter- 
national law of the pre-Second World War period is out of date. Such 
contentions have also found support among the lawyers end politicians of many 
of the newly independent states. Too frequently, these people do not realise 
that the basis of their own existence and their contentions is the very inter- 
national law that they criticise, and that if the “old” states were to accept 
such new doctrines it might well be that the whole panoply of international 
law with its respect for the sovereign independence of states might fall into 
question. 

It is with satisfaction, therefore, that one notes the view of Dr. Oliva, 
legal adviser to the San Salvadorian National Atomic Energy Commission, on 
the impact upon the law of nuclear energy, which was beyond the wildest 
dreams of those who might be described as the fathers of international faw : 
“The task of the men of law is to legislate in step with their times; to accept 
ag their own the scientific advances in the eternal striving toward a better 
life; to prevent confusion, disorder and improvisation when the forms of life 
are in the process of change with the help of new sources of energy. If we 
prepare with anticipation, the new legal problems will not be obstacles to the 
march of progress.” This symposium shows part of the extent to which 
American workers, both technical and legal, are facing up to the problems put 
before them as a result of peaceful atomic energy programmes. 

The background to the symposium was sketched in with a number of 
papers devoted to the nature and uses of nuclear materials and facilities. 
The lawyer, however, is primarily interested in problems relating to safety, 
protection and liability in connection with radiation, and the legal framework 
within which atomic energy programmes are fulfilled. Although some of the 
states of Latin America possess nuclear reactors of their own, it is of the 
very nature of the problem that most of the work in this field has been done 
in the United States and the major contribution to the symposium came from 
North American delegates, whose experience emphasises that, in this field at 
least, the lawyers must, if they are to be successful, co-operate with and 
understand the problems of the technicians and the medical men. * 
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Atomic Energy and the Law provides a useful indicator for all those faced 
with problems of nuclear experimentation and their legal regulation. It is to 
be hoped that those concerned with the legal side will be imbued with a similar 
spirit as Dr. Francisco Torres Garćia, Legal Adviser to the Mexican Nuclear 
Energy Commission, who pointed out that “from the time a professional jurist 
begins to approach the problems which this new source of energy presents, he 
is immediately forced to revise all his doctrinal and normative knowledge in 
law, as well as all the knowledge in the various fields which he has studied 
during his university career. Fortunately, the legal edifice in civilised 
countries rests on such solid pillars, and it has originated such a high intellec- 
tual and spiritual level that, no matter how difficult and novel is the attempt 
to adapt so old principles to so new problems, it will always be possible to 
reach satisfactory results, if the scholar and the professional lawyer in general 
are conscientious enough to accept the task of creating this new and special 
legal structure, so that the system of norms and principles of equity and 
Justice, necessary for this new source of energy to yield its benefits and cease 
to be a danger, would be developed in the flelds of private, public and, above 
all, international law.” 

There is perhaps one criticism to make of any symposium that discusses 
Atomic Energy and Law in the context in which it was considered at Puerto 
Rico. Unfortunately, despite the speeches that are constantly being made 
about atomic energy as having opened up a new era in the history of scientific 
development and the welfare of man, the most important use to which this 
energy may be put in the modern world is military in character. To discuss 
the question of legal regulation while totally ignoring the problems of nuclear 
energy in war leaves an impression of artificiality and the ivory tower. 


L. C. Green. 


CUBA AND THE RULE or Law. [Geneva: International Commission 
of Jurists. 1962. xv and 267 pp. 15s. net.] 


SPAIN AND THE RULE oF Law. [Geneva: International Commission 
of Jurists. 1962. 158 pp. 7s. 6d. net.] 


Toe INTERNATIONAL Commission of Jurists’ report on Cuba commences with a 
brief survey of the history of Cuba, its land, economy and people. The Cuban 
revolution is outlined within the compass of two speeches made by Fidel 
Castro in October 1958 and December 1961. Against this background the 
changes in constitutional legislation and in criminal law are discussed. Finally 
the report relates at length the statements of witnesses who have suffered 
from some of the arbitrary, unjust and ruthless measures of which the Castro 
régime is accused 

The Cuban Government has much to answer for and some of the evidence 
given to the Commission is most disturbing. It is very right that this should 
be brought to the attention of the world, but some aspects of the Commisston’s 
report need further comment. 

“The rule of law” is essentially a vague, rather meaningless expression. 
Nevertheless it serves to conjure up a vision of justice, fair proceedings and 
the absence of arbitrary sanctions and has been written large on the banner 
of the International Commission of Jurists. No criticism can be made of this, 
but it 1s unfortunate that it should lead at times to some unfortunate humbug 
as in the preface to this report where we are told that: “ Social and economic 
reforms devoid of deep respect for the Rule of Law... are bound to provoke 
added suffering and end in ultimate failure. The first unchecked erosion of 
the cornerstone of freedom leads sooner or later to the collapse of the entire 
structure of the Rule of Law.” If this is so then there must be few legal 
systems that are not already plunged on the downward path. Many times in 
the history of our law we have sacrificed respect for the rule of law for the 
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sake of national security and continue to do so. Few people would argue 
that these have led to “the collapse of the entire structure of the Rule 
of Law.” The comment in the preface may be more accurate with regard 
to the recent Cuban experience, but even here where it has the appear- 
ance of truth one has some doubts about its real significance. Are not 
Cuba’s problems social, moral and economic rather than legal? The absence 
of the rule of law is the result of the general malaise, rather than the 
cause of it. 

The Cuban Government has doubtless been guilty of some hideous excesses 
and these cannot but leave one with a feeling of revulsion. This is particularly 
so when one reads the evidence of the witnesses in this report. Unfortunately 
this emotion has been allowed to affect the objectivity of the report at times. 
For example, on p. 220 we read of a witness’s complaints about prison officers’ 
offensive comments when she made conjugal visits to her husband imprisoned 
on the Isla de Pinos. Offensive comments may well mean ribaldry which 
is not unexpected, though nonetheless hurtful. One’s instinctive reaction is 
surprise at the very sympathetic and advanced recognition of the right to 
conjugal visits. Yet the report dismisses this as “a means of torture rather 
than a recognised right.” If that is so it is the most unique system of torture 
yet devised and one wonders whether the reporter is not so carried away with 
his antipathy to the system as to revolt from any admission of credit. 

On the whole there can be little doubt of the truth of the accusations of 
judicial prejudice and penal barbarity. The evidence is the testimony of 124 
witnesses. It would be unfair to suggest that in a population of seven million 
there will always be at least 124 people with complaints, but is it unfair to ask 
why the case for the Government, or even the possibility of the Government’s 
having a case, is never once alluded to. Let us not forget that the country 
has been in a continuous state of emergency for several years now. 

‘There is, running through the book, a tendency to associate Communism and 
the Communists with all that is evil in Cuba. Although one prefers to live in a 
property-owning democracy this is not a ground for prejudging and uncon- 
ditionally damning Communism as a socio-political system. That such a pre- 
judgment has been made in this report is very apparent and it rather disturbs 
the validity of judgments and conclusions, some of which seem to be based on 
this predetermined dislike of the socio-political system rather than on the 
particular set of circumstances which are being evaluated. 


Totalitarianism in Cuba contrasts with that of Spain. The one is politically 
of the left, the other of the right. The one is a recent upstart, the other is 
quite mature as dictatorships go. There is a lot that can be learned froma the 
Spanish experience. Despite the fact that that dictatorship has enjoyed 
greater security than most, it seems to have achieved little that is socially or 
economically good and much that is politically and morally bad. 

Naturally enough the International Commission of Jurists’ report is 
concerned with the legal aspects of the régime. Although law cannot properly 
be evaluated apart from its social and political context, the report nevertheless 
critically examines rules of substantive law and procedure apart from their 
background and often by the standards and contexts of Anglo-American 
jurisprudence. 

Unlike the Cuban report the report on Spain tells us little about the 
country or its people; though we are told about the ideological background of 
the present régime, about the Falange and the peculiar syndicalist organisation 
of political society. Legislative, executive and judicial power are examined 
and great criticism is levelled at the virtual absence of civil liberties and 
political rights. The report is quite short but to it are appended various Acts 
and charters and excerpts from the recent trial of Julio Cerón Ayuso. It 
contains a number of unfortunately sweeping statements and accusations are 
often made without citing supporting facts. The result is that, q]though a 
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very real case can be made out against the Spanish Government for the most 
severe injustices and for the most stultifying political and social ideas, never- 
theless the presentation of this report is unconvincing. Again, the Government’s 
case is not considered. Nor is any consideration given to reports of recent 
liberalisation. It has since been stated on behalf of the Spanish Government 
that none of the judicial institutions in Spain was consulted or given an 
opportunity to comment nor was the Ministry of Information approached. 
In other words this report, like the Cuban report, is one-sided. Ironically 
such are the methods by which the report is produced that it cannot fail to 
arouse sympathy for the Spanish Government, a very rare emotion indeed. 


Neither of these reports seems entitled to the respect one would like the 
work of the International Commission of Jurists to command. Surely the 
task of the commission is to educate rather than castigate. These reports on 
Cuba and Spain are just further documentary indictments of those régimes. 
They have no real lesson for Cuba or Spain or any other country. This is all 
the more to be deplored when so much might have been learned. 


J. A. ANDREWS. 


THE Law or MORTGAGE AND PLEDGE IN Sourm Arpica. Second 
edition. By G. Wiz, Q.C., LL.D. (Cantab. and Cape Town). 
Emeritus Professor of Law in the University of Cape Town. 
[Cape Town, Wynberg and Johannesburg. Juta & Co. Ltd. 
1961. xx and 228 pp. (with index). 90s. net.] 


Tue first edition of this useful book was published forty years ago. The 
author says that the new edition has entailed a great deal of research; but he 
hopes that the result accurately reflects the existing law and practice. Up to 
a point, this hope is fulfilled, but the new edition is by no means as comprehen- 
sive as it should be. To take only cases decided in 1959 and 1960, Straiton v. 
Cleanwell Dry Cleaners, 1960 (1) S.A. 805 (S.R.), Hymore Agencies v. Gin 
Nin Weaving Factory, 1959 (1) S.A. 180 (N.), Moldenauer v. De Beer, 1959 
(1) S.A. 890 (E.), Forsdick Motors Lid. v. Kuppamah, 1960 (3) S.A. 405 (N) 
and Courtenay Building Society v. Ellis, 1960 (2) SA. 682 (S.R.) are not 
mentioned in'the table of cases. Wiliams v. Gounden, 1960 (1) S.A. 797 (N.) 
is mentioned in a footnote but this quite important case on foreclosure is not 
discussed in the text. Of earlier cases quite a striking absentee is Campbell 
v. Rgmlaken, 1949 (8) S.A. 126. Nor is attention always drawn to difficulties. 
For instance, one would not guess from the narrative on p. 162 nor from the 
footnote that there is a difference of practice in the various provinces about 
the propriety of including in a claim for provistonal sentence insurance 
premiums paid by the mortgagee on the mortgagor’s behalf (see Alliance 
Building Socisty v. Dry and Another, 1949 (2) S.A. 160, 162, per de Beer J.P. 
who states that the practice conflicts with the fundamental Roman-Dutch 
principles of namptissement). Nor again, is the author free from dogmatism. 
On p. 57 we are absurdly told that the Land Bank cannot possibly obtain a 
real right to movables hypothecated in its favour unless they are effectively 
marked so that interested persons can see that they are subject to the rights 
of the bank. Yet Act 13 of 1944 expressly says that such movable property is 
deemed to be pledged in favour of the bank as if it had been pledged to the 
bank and was retained in the bank’s possession. Professor Wille goes on to 
say, in relation to the security granted by War Measure 108 of 1944 to the 
State Advances Recoveries Office that “legislation cannot convert what is 
obviously a personal right into a real right,” though it is clear from Edwards 
v. Van Zyl, 1951 (2) S.A. 98 (C.) that the State does under that measure 
obtain a security in movable property without possession and can attach it in 
the handg of a third party, even of an innocent purchaser, 
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But, if Wille on Mortgage and Pledge has its faults, it also has its merits 
as a concise statement of the leading principles of the subject and it stands 
alone in the field it covers. 

A. M. Honozd. 


CrimmnaL Law. Volume VI, Punishment and Treatment. By 
PaLTEL Dyxan (DixsuTem). [Tel-Aviv: ‘ Yauneh ” Pub- 
lishing House, Ltd. 1962. 257 pp.] 


Tus is the sixth volume of a treatise on criminal law with special reference 
to the history of Jewish law and Israeli law written by Professor P. Dykan 
(Dikshtein) a former Rector and Dean of the School of Law and Economics, 
Tel-Aviv and.an Honorary Fellow of the Hebrew University, Jerusalem. 

The first volume appeared in print in 1988 and, with the five additional 
volumes that have followed since, it represents a scholarly work which took 
over twenty-four years of research and writing. New editions of the first 
two volumes appeared in 1951 and 1961 respectively. The third volume 
appeared in 1958, the fourth in 1957 and the fifth volume in 1959. The sixth 
volume, the one under review, appeared in 1962 and completes the 1467 pages 
long treatise. i 

Whereas the first five volumes deal with criminal law proper the sixth 
volume is devoted to penology, that is to say, to questions of the punishment 
and treatment of offenders. 

The volume covers the following topics: the theory of punishment in 
the history of mankind, the problem of capital punishment, corporal punish- 
ment, mutilation as a punishment, limitation of liberty of movement, social 
and religious sanctions, punishment by public rebuke, limitation of civil 
rights, limitation of exercise of a trade or a profession, prison, preventive 
and educational supervision, fines, Juvenile delinquents, mentally unfit persons, 
recidivists, and, finally, sentencing or the assessment of punishment. 

The chapters may thus be divided into two main groups. The first 
twelve chapters deal with types of punishment, Chapters 12 to 15 deal 
with the various types of offenders. Chapter 16 attempts to correlate the 
type of offender and the type of crime with the appropriate punishment. 

The chapter on capital punishment deserves special praise for the objective 
presentation of the argumenis for and against the death penalty—a problem 
which is still being debated in many parts of the world. 

The approach of the writer to the theories of punishment is both higgoric 
and analytical. The law in force in Israel is brought to light against the 
background of old Jewish law and contemporary laws prevailing outside 
Israel. It is thus a comparative essay both in time and space. These 
attributes lend this work the force of a guide to future development as well 
as the value of a textbook for the law student and the practitioner. At the 
same time it makes accessible old and interesting Jewish sources which 
are thereby revived. 

The sixth volume contains a bibliography of works on penology as well 
as a most useful index of Jewish sources, laws, cases, other publications by 
the same author in the field of criminal law as well as a general subject 
index. 

C. SHACHOR-LANDAU. 


A Gume To Lanp Rzeaistry Pracrice. Ninth edition. By Joms J. 
Wontner. [London: Solicitors? Law Stationery Society, Ltd. 
1968. x and 167 pp. 80s. net.] 


Ir is pleasant to see this old friend brought up to date. At one time it 
was the only practice book in the field, but it now easily maiftaings its 
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position against competitors, and retains the simplicity rightly claimed by 
its author for earlier editions. 

When your present reviewer was compelled as a young articled clerk—too 
many years ago—to carry through registered land transactions almost unaided, 
it was a relief to turn from theory to the practical guidance of Wontner, 
and the new edition is well equipped to serve the same purpose for new 
generations. 

Some of the Land Registry forms that are not normally kept in stock 
in a solicitor’s office are reproduced in the Appendix, where is also to be 
found a print of the Fees Order: the book is equipped with an adequate 
index, although no table of cases or statutes was considered necessary. 


J. F. G. 


Books and Publications Received 


FELDHOUSE’S Income Tax SwPLFED. Completely revised by 
H. E. D. AYLING, A.A., C.c.4., 4.8.C.T. 29th ed. 1962-68. 
[Arthur Fieldhouse, Ltd. 79 pp. 4s. 6d.] 

Acra JurmIca 1961. General Editor: Proressor B. Brrarr. 
Published under the Auspices of the Faculty of Law, University 
of Cape Town, by A. A. Balkema. [Cape Town, Amsterdam. 
1962. vii and 204 pp.] 

Dymonp’s Dears Duties. 8rd (Cumulative) Supplement to 18th 
edition. By Reermatp K. Jouns, LL.B. [The Solicitors’ Law 
Stationery Society, Ltd. 1962. xviii and 156 pp. 22s. 6d.] 

Tae Expansion OF INTERNATIONAL Law. By Lorp MicNam, Q.c., 
LL.D., F.B.A. Lionel Cohen Lectures. [Jerusalem: At the 
Magaes Press. The Hebrew University. 1962. London: 
Oxford University Press. 68 pp. mi 

Borrowine FROM Scotiuanp. By Lorp Dennme. 26th David 
Murray Lecture in the University of Glasgow. [Jackson, Son 
& Co. 1968. 40 pp. 7s. 6d.] 

Wru1aMs on Tre. 2nd (Cumulative) Supplement to 2nd edition. 

e [Butterworths. 1968. xvii and 46 pp. 


REPORT OF THE COMMITTEE ON ABSOLUTE Iry, July 1968. 
[R. E. Owen, Government Printer, Wellington, New Zealand. 
52 pp.] 


Every Man’s Own Lawyer. Centenary edition. Thoroughly 
revised and enlarged by a barrister. [London: The Technical 
Press, Ltd. 1962. xxvi and 2518 and 57 pp. 50s.] 

EUROPEAN Economic ComMMUNITY—-RESTRICIIVE TRADE PRACTICES. 
[Federation of British Industries. 1968. vi and 91 pp.] 

Common Manzer Law. Text and Commentaries. 1st Supplement. 
By ALAN CAMPBELL and Dennis THOMPSON. [Stevens & Sons, 
Ltd. 1968. xvi and 196 pp. 25s.] 

SOME ASPECTS OF THE DEVELOPMENT OF ENGLISH PERSONAL Law 
IN THE Last Century. By Sm Seymour E. KARMINSKI, M.A. 
Lionel Cohen Lectures. [Jerusalem: At the Magaes Press. 
The Hebrew University. 1968. London: Oxford University 
Press. 40 pp. 8s.] 

ALL THE MODERN Cases on NEGLIGENCE. 2nd Cumulative Supple- 

' meĥħt (To January 1, 1968) by R. Binamam. [Sweet & Max- 
well, Ltd. 76 pp. 15s.] 


Deich, vac Schedule Planning Rights 
This ıs a study of Schedule 3 to the Town and 
Country Plannmg Act, 1962 and the Town and 
Country Planning Act, 1963 It is also a Noter- 
up to Planning Control for the Property 
Manager 

Mollas Claud—One Man’s Furrow £1/1/- (2/-) 
This ıs the autobiography of a well-known 
broadcaster and writer who pioneered the way 
for the reform of magistrates’ court procedure 
ım matrmmonial cases and promoted the better 
understanding of the social offender and his 
responso to treatment. 

Nutshell Series——The Law of Contracts By John 
Rear 10/- (6d) 

Nwabueze B.O —The Machinery of Justice in 
Nigeria £2/15/- oe 
The author ma an tonal account of the 

Nigeria, the new 

upon "i and the develop- 

ment of both to the present day He also 

provides a penetrating analysis of the judicial 
system as it now stands 

“AMSG puis 3rd ed by RG Holbrook 

This_book is primary for students readıng for 

tho Revenue ieee set by the Law Soclety m 
Part II Qualifying Examinations for Solicitors 
and Executives The law is stated as at 
August 

Odgers W B.—Principles of Pleading and Practice 
m Civil Actions ın the Court of Justice 
18th ed. by Giles Francis Harwood £3/3/— 
A new edition of this leading students’ book 
has been necessitated by the new Rules of the 
Supreme Court which come into operation on 
January 1, 1964. 

Oyez Practice Notes No. 44—Practical 
feymneing by Edward Moeran 3rd ed. ayer 


) 
Ge book treats conveyancing from a purely 
practical polnt of view for the benefit of prac- 
titioners and articled clerks. 
Park A.E W—The Sources of 


its development by Nigerian legislation, conflicts 
between these systems and possible future co- 


operation 

Questions and Answers—Equity by Donald K. 
Ratteo 10/- (6d.) 
Roxburgh Sir Ronald—The Origms of Lincoln’s 
Inn 18/- (1/3) 

Ths is a history of Lincoln’s Inn, which 


possesses continuous records since 1422, when 
It was already an established institution for the 
trainmg of lawyers 

Shaw's Practical Guide to Valuation for Ra 
—By FH Gladwin 2nd ed = £2/2/- (2/ 
This edition takes account of the complex an 
far-rea nges in the law eff by tho 
coe and Valuation Act, 1961. 


clap AE.—Planning Law and Procedure 
Ta 0/- af) 
A work which Is intended for students reading 
for degrees and 


professional qualifications The 
law 18 stated as at July 10, 
Theobald. Sir H:S -Win gi od. bj OR: 
0, ‘onveyancing rary 
No. 3) £6/10)~ 
min tus indispensabla law book has been systema- 
cally edited and rewritten to bring it full 
upto The law ıs stated as at May 27, 
had Cumulative Supplements will be pub- 
when necessary 
Whero K'O. -Pederal Government 4th ed. 10/6 


we author discusses the working of federalism 
with reference to the U S., Switzerland, Canada 
and Australia and also’ the recent federal 
expermments in Europe and the Commonwealth. 


` 


Winfield P.H.—Torts 7th ed. by J AJolomcz 
and T Ells Lewis £3/15/- 
It ts nine years since the last edition of this 
well-known students’ book was published 
Extensive rearrangement and rewriting has been 
cared out to bring the work into line with 
the modern approach New chapters have been 
added on Breach of Statutory Duty, Employers’ 
Liability and Damages 


Black Charles L. Jr —The 


Occasions of Justice 
Essays mostl 


on law (U S.A) £1/8/- RID 


cain Fie itor}—The Great Rights (U S.A 
Curtin —Small Debts Colection (New 


© Zealand) tice Notes No 3) 10/6 (6d) 
S.K.—The Torrens System in Malaya 
Da a (6/6) 


A study of the Torrens system, which is a new 
mode of conveyancing and invests 
instruments with certain statutory effects un- 
known to the common law 

Dyall JF and Hols C A—Graded Questions 
First Stage Accounting £1/17/6 (3/3) (Australia) 

Dyall J.F. and Hulls C A.—Solutions to Graded 
Questions First Stage Accounting £8/8/- (5/6) 
(Australia) 

Farnsworth E.Allan—An Introduction to the 

System of the United States £2/14/- 


(2/6) 
A brief introductory text on the legal system 
of the United States which sets forth the most 
important fundamentals. 
Karminski Sir Seymour E.—Some of the 
Develo fe of English Personal in the 
Last ase Cohen Lectures 9th 
Series) isk 


Lee Lindsay N. Sa McPherson Loewis A.—Con- 

solidated Statements and Group Accounts 
(Australia) £4/16/- (4/6) 
This book tak Bes o ep 
tion 


es the reader 
through the various processes Pigs 
accounting and makes a critical vexamnation 
and evaluation of alternative practices 

Lumb RD.—The Constitutons of Australan 
States £1/9/- (2/6) 

This work with the constitutions of the 
six Australan states which antedate the Com- 
monwealth Constitution and are still retained 

Mere) Chand Mahafan—Looking Back £1/5- 
A dramatic and unconventional biography of a 
distinguished lawyer who rose to become Prime 
Minister of Kashmir and Chief Justice of India. 

Rajan M.S.—The Post-War Transformation of 
the Commonwealth 18/- (1/-) 

- A fresh interpretation of the significance of 
the post-war changes in the Commonwealth of 
Nations and reflections on n and 
African contribution. 

Sawer Geoffre Sa tralian Federal Politics and 

Law 1929-1 £3/10/- (S/-) 
A survey, through seven parliaments of the 
parties and policies, elections results, nature 
and activities of the government, acts and bills, 
consquent legislation and party attitudes, 
budgets, motions, constitutional msues and the 
courts. 

Staples Charles A.—A Guide to New Zealand 
income Tax Practice 1962-63 23rd ed £1/2/6 

Sta Charles A.—A Land Tax in New Zealand 
¢ ce Notes No.2) Sth ed. 10/6 (6d) 

Teece Richard Clve—The Law and Conduct of 
the Legal Profession in New South Wales 2nd 
ed. £1/16/— (1/3) 

Yorston R Kerth, Smyth E Bryan and Brown 

S.R.—Advanced Accounting Vol I Sth ed. 
£3/3/~ (5/6) (Australia) , 
A treatise on the principles and practice of 
accounting applicable in Australa for practising 
accountants and students. 


(The figures in brackets indicate charge for postage and packing when ordered from Sweet & Maxwell 
Books supplied post free where no charge indicated.) 
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SWEET & MAXWELL LIMITED » . 


1I New Fetter Lane, London, E.C4 


: Telephone: Fleet Street 7102 


BY WILL OR CODICIL OR COVENANT 


May we be el to or Financial Advisers that when 
uestions of their clients’ benefactions arise the worthiness of the 
oyal Air Force Benevolent Fund. may be whole-heartedly and 

deservedly, commended. 


Briefly, The Royal Air Force Benevolent Fund provides help to 
RAE personnel disabled while flying or during other service. 
It assists the widows and dependants of those who lose their lives 
and helps with the children’s education. It gives practical 
panne to those suffering on account of sickness and general 
istress, 


The need for help in nowise lessens in peace or war. Our 
immeasurable gratitude to that “ Immortal Few” can hardly cease 
. while memory itself endures. 


THE ROYAL AIR FORCE BENEVOLENT FUND 
2 ETERS SSR, 

More detailed information will be 

4 {Registered under the 


gladly sent by the Hon. Treasurer 
War Charities, Aot, 1940) 





000 ex-Service men and women are in mental 


80 staff, its own Ourative Home and sheltered 
hospitala., A further 74,000 scattered over the 5 y 


industry can provide. To all those who turn to 


country draw neurosis pensions. Thousands of 
other sufferers carry.on as best they can. Many 
of these need the assistance and understandıng 
which only this voluntary Society, with specialist 


the fee for help it offers THE DAWN OF 
å NEW LIFE 


WE NEED YOUR SUPPORT, £100,000 is reguired 
annually and there is no Government Grant. 


EX-SERVICES MENTAL WELFARE SOCIETY 


FOR THOSE WHO SUFFER IN MIND 


ma, 


Patron: H.M. QUEEN  ELIZAMETEH, THN QUEEN MOTHER 
President : Marshal of the Royal Alr Force Sir William Dickson, 


Headquarters: 87-89, Thurloe Street, London, 8.W.7. 


@.C.3., 0.5.8, D.8.0., G.F.C. 


Scottish Office: 8 Cadogan Street, Glasgow, C.2. Northern Office: 76 Victoria Street, Manchester 3. 
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